AUGUST 2013

@ LEGEA SI VIATA
HAPYHNIEHHUE TOPI'OBBIX U MHBIX YECTHBIX OBbBIYAEB B

CO®EPE KOHKYPEHLUU: MATEPUAJIBHBIE U NMPOLHECCYAJIBHBIE
OCHOBAHUA

Haraapa KOPYAK,
KaHJMJIaT OPUIMYCCKUX HAYK, TOLCHT,
3aBenytomas kadenpoii xo3siictBeHHoro npasa Opuandeckoro nHCTUTYTa HallMoOHaIbHOTO aBUALIMOHHOTO
yHuBepcuTtera, I. Kues (YkpanHna)

Summary

In the article the financial and judicial features of establishment and proving of fact of existence of violations of point-of-sale and
other honest consuetudes are specified in the field of competition. As a result of study of economic judicial practice of consideration of
disputes, teoretiko-methodological approaches of qualification of separate offences of legislation are analysed about defence of economic
competition. The role of the Antimonopoly committee of Ukraine is determined in the process of forming of point-of-sale and other
honest consuetudes in the field of competition on the whole and possibility of the voluntarily adjustings is examined, in particular, within
the limits of concrete industries.
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AHHOTAIUSA
B crarbe yka3piBaloTCs MaTepralbHBIE W MPOIIECCYyalbHbIE 0COOCHHOCTH YCTaHOBJICHUS U JOKa3bIBaHUS (haKTa CYIIECTBOBAHHS Ha-
PYIICHUH TOPrOBBIX U MHBIX YECTHBIX 00bIYaeB B cepe KOHKYPEHIUH. 3a pe3ylibTaTaMi U3Y4eHHUs XO3siCTBEHHOH CyneOHOi mpakTh-
KH PacCMOTPEHHSI CIIOPOB, CBSI3aHHBIX C HAPYIICHUEM TOPTOBBIX M MHBIX YECTHBIX 00bIYAcB B cepe KOHKYPCHIIMH, aHAIU3UPYHOTCS
TEOPETUKO-METOIOJIOTMYECKHE TTOAXO0ABI KBAMU(UKAINN OTACITBHBIX HAPYIICHUI 3aKOHOAATEIhCTBA O 3aIIUTE YIKOHOMUYECKOH KOHKY-
pennuu. Onpesensiercs poib AHTUMOHOTIOIBLHOTO KOMUTETa YKpParHbI B Iiporiecce HOPMUPOBAHUS TOPTOBBIX U HHBIX YECTHBIX 00bIYACB
B chepe KOHKYpPCHIIUH B IIEJIOM H PACCMaTPUBACTCS, B YACTHOCTH, BOBMOYKHOCTh JOOPOBOJIBHBIX PETyJIHPOBAHUIN B TIpE/IeiaX KOHKPET-

HBIX OTpaciei.

KimioueBbie ¢j10Ba: TOProBbie 00bIYAH, YECTHBIC 00bIYaH, KOHKYPEHLIUS, XO3SHCTBEHHBIN CY/I.

I IOCTaHOBKa npoodaemsl. Ilpu-

MEHEHHE KaTeropuii TOproBbIX
U UHBIX YECTHBIX OOBIYaeB B XO35H-
CTBEHHOM JESTENIHOCTH SIBJISIETCS] HAaU-
Oosiee pacrpoCTpaHEHHBIM IO JeJlaM
0 HEJO0OPOCOBECTHOH KOHKYPEHIUH.
B coorBerctBum ¢ 4. 1 c1. 1 3akona
VYkpaunbl «O 3amure oT HeL00poco-
BECTHON KOHKypeHuuu» ot 7.06.1996
I., IEHCTBHS B KOHKYPEHIIMH, KOTOpBIC
NpOTHUBOPEYAT TOPTOBBIM U MHBIM YCCT-
HBIM OOBIYasiM B XO3SHICTBEHHOH nesi-
TEJIBHOCTH, MOTYT OIpPEHeNSThCS Kak
HenoOpocoBecTHAsE KOHKYpeHIus. B To
KE BpEMs HECOOTBETCTBUC PBIHOYHOI'O
MIOBEJCHUSI TOPIOBBIM U HHBIM 4eCT-
HBIM OOBIYasiM MOXKET CTaTh OPUEHTH-
pom (KpuTepueM) ISl IPUHSTHS aHTH-
MOHOTIOJIBHBIMU ~ OpraHaMu pEIICHUA
0 ee KBaTM(UKAIMN B COOTBETCTBUU C
npeAnucaHusIMu 3akoHa YKpauHbl «O
3alUTe SKOHOMHYECKOW KOHKYPEH-
mum» or 11.01.2001 r. xax: a) 3akiro-
YEeHUS CAEIOK NPU YCIOBUH NPHHATHS
IPYTUMHA CYOBEKTaMHU XO3SIHCTBOBAHHS
JOTIOJTHUTENBHBIX — 00s3aTeNbCTB, KO-
TOpBIE TI0 CBOEMY COACPIKAHUIO MU B
COOTBECTCTBUH C TOPTOBBIMH U HWHBIMHU
YeCTHBIMU OOBIYassMU B TpeINpPUHIMA-
TEJNbCKON [JEeSTeIBHOCTH HE KacaloTCs
npeaMera JaHHbIX caedok (m. 7 4. 2
cT. 6); 6) 3moynoTpebieHe MOHOTIOb-

HBIM  (JOMHHHUPYIONINM) TTOJIOKEHUEM
Ha pBIHKE, COBEPUICHHOE IIyTeM O00y-
CJIOBJIUBAHUE 3aKIIIOUCHHS COTTTANIICHU
OPUHATHEM CYOBEKTOM XO3SHCTBOBA-
HUSL JIOTIONTHUTENBHBIX 00S3aTeNbCTB,
KOTOpBIE 10 CBOEH MPHUpPOJE WIH B CO-
OTBETCTBUU C TOPTOBBIMH M JIPYTUMH
YECTHBIMU OGbI‘{afIMl/I B IpeArnpruHuMa-
TEJILCKOM JESITeIbHOCTH HE KacaloTCs
npeamMeta gorosopa (1. 3 4. 2 ct. 13).
HecmoTpst Ha TO, 4TO OOBIYaH, B
TOM 4HClIe 00bIYau JEI0BOro 000opoTa
B cdepe KOHKYPEHIHH, CTAIH YacTbIO
HayyHeix wuccnepoBanmii O.0. baka-
muHckor, E.A. Benenesuu, T.B. boxu-
Hap, H.E. Tonkauesoii, C.C. Banurona,
BOITPOCHI, CBA3aHHBIC C UX HpaBOBOﬁ
OILIEHKOH, OCTaINCh HEN3yUYECHHBIMU.
Leab0 cTaThbu SBISIETCS ONpele-
JICHWE MaTepUaNbHBIX M MPOIECCyalib-
HBIX OCOOCHHOCTEH YCTAaHOBJIICHHS H
JIOKa3bIBaHUS (hakTa CyIIeCTBOBAHHS
HapyLICHUI TOPTOBBIX M HHBIX Y€CTHBIX
o0bI4aeB B chepe KOHKYPEHIIHH.
W3n0:keHHe OCHOBHOTO MAaTepHa-
Ja uccaenoanus. [Ipu xBamudukanum
TIOBEJICHNUS CyObeKTa XO3IHCTBOBAHMS B
COOTBETCBUM C 1. 7 4. 2 CT. 6 u 1. 3 4. 2
cT. 13 3akona Ykpaunsl «O 3a1ure 5Ko-
HOMMYECKOH KOHKYPEHLMHM» WM XK€ B
cootBeTcTBHH ¢ 4. 1 cT. 1 3akona Ykpau-
Hbl «O 3ammTe 0T HEemoOpPOCOBECTHOM

KOHKYPEHIIMU» Ha MPEAMET HapylIeHHs
TOPTOBBIX M MHBIX YECTHBIX OOBIYAEB B
X035HCTBEHHO/TIPeINPUHUMATEbCKOM
JEATeIbHOCTH HEOOXOIUMBIM SIBIISIETCSI
yCcTaHOBNIeHHE (akTa WX CyIIeCTBOBa-
aust. [Ipu 3TOM HEOOXOMMMO JaTh OTBe-
Tl Ha PsiJl BOIPOCOB MAaTepUaIbHOIO U
IPOLIECCYaIbHOIO XapakTepa.

B vactHOCTH, BONpOCH MaTepuaib-
HOTO XapaKTepa HEeMOCPEACTBEHHO CBsI-
3aHbl €. 1) npaBOBOM OLEHKOI MpaBmil
HOBECHUS 110 NMPHU3HAKAM TOPIOBBIX U
HHBIX YECTHBIX 00BIYaeB; 2) YCTaHOB-
JCHUEM JIOKYMEHTOB, B KOTOPBIX BO3-
MOXHa (DUKCAIMs TOPTOBBIX W WHBIX
YECTHBIX 00bIYaeB WM JPYTUX UCTOU-
HUKOB MX IpOUCXOXkJeHus. Bompocsl
K€ TIPOIIECCYaJIbHOTO XapaKkTepa MOTyT
OBbITH CBsI3aHBI C: 1) IPaBOBOM OIEHKO
JeHCTBYUS KaK HapyLICHUs TOPrOBBIX U
UHBIX YECTHBIX O0BIYaeB B XO35ICTBEH-
HOW/TIPEANPUHAMATENECKON  TesATelNb-
HOCTH, 2) pacmpeiejeHneM o00s3aH-
HOCTU OTHOCHUTENIBHO JOKa3blBaHUs
Hanu4uusl (akta HapyLICHHUsS TOPTOBBIX
U WHBIX YECTHBIX OOBIYAaeB B XO3SH-
CTBEHHOW/ TIPS IIIPHHUMATEIILCKOM  Iesi-
TEeJIBHOCTH; 3) O CPEACTBAx JOKa3bIBa-
HUSL IeHCTBUM, KOTOpbIE IPOTHBOpEYAT
TOPTOBBIM U HMHBIM YECTHBIM OOBIYasiM
B XO3SIMCTBEHHOW/TIPEANPUHAMATEIh-
CKOM 1€ATEIBbHOCTH.
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Jl1s1 Toro, uToOBI AaTh OTBET HA TI0-
CTaBJICHHBIC BBILIE BOMPOCH], HEOOXO-
JIUMO TIPOaHAJIM3UPOBaTh OT/CIIbHBIC
MPaBOBbIC MO3UIIMU BBICIIHX CYICOHBIX
WHCTaHIMH, KOTOpbIE, 10 HALIEMYy MHe-
HUIO, B ONPEJENICHHOW CTENICHN NMEIOT
MpeleIeHTHBINA XapakTep.

Hampumep, oTMmensisi permenne Xo-
3stiicTBEHHOTO cyna ropona Kuesa ot
29.09.2010 u mocranosnenne Kuescko-
ro aneJISIMOHHOTO XO3SHCTBEHHOTO
cyna ot 08.12.2010 mo meny Ne 6/519-
45/183 u mepemasast €ero Ha HOBOE pac-
CMOTpPEHHE B XO3HCTBEHHBIH CYI TOPO-
na Kuesa, Beicimii Xo3s1iiCTBEHHBIN Cy/1
B CBOEM ITOCTAHOBJICHUU OTMETHJI, UTO
JUISL YCTaHOBIICHHSI TOTO, YTO JICHCTBHS
CyOBEeKTa XO3IHCTBOBaHHMS MPOTHBOPE-
4aT TOPrOBBIM M MHBIM YE€CTHBIM OOBI-
qasM, OJHAKO NPH STOM He IMoImaja-
10T TIOJ IPU3HAKU HEeJOOPOCOBECTHOM
KOHKYPCHIIMH, OTpeIeeHHbIe B TJia-
Bax 2-4 3akoHa VYkpauHbl «O 3amute
OT HEeJ00pOCOBECTHOW KOHKYPEHLIUUY,
MPEABIIYIUM CYIeOHBIM HHCTAHIUSIM
HEOOX0MMO OBUIO TMPOBEPUTH, yCTa-
HOBIJI T AHTHMOHOIIOJIBHBIN KOMUTET
VKpauHbl B OCIIapHBA€MOM DELICHUH,
Kakoe KOHKPETHO IPaBHJIO MOBEACHUS,
KOTOPOE SIBJISIETCS] TOPTOBBIM MJIM MHBIM
4eCTHBIM OOBIYaeM B INpeaIpUHHMA-
TEJIBCKOM JAESITEeIbHOCTH, OBUIO Hapy-
meno CruprzaBogom (Tocymapcrsen-
HBIM TpennpustieM «IlucapuBCKUii
CIIMPT3aBOM»), WIIH BBISCHWI COIEp-
JKaHWEe ITOTO MpaBWiIa W eCTh JIM JO-
Ka3aTeJIbCTBA CYNIECTBOBAHHUS TaKOTO
npaBuia (IpaBWiI) HMEHHO Kak 0ObIuaif
[1]. CootBercTByromast mpaBoBas MO-
3unus Beicmiero xo3stiicTBEHHOTO cyaa
VYKkpauHbl coTacyeTcsi ¢ MpaBOBOW IO~
sunueil BepxoBHoro Cyma VYkpaussl,
KoTopasi ObUIa M3JIOKEHa paHee B IO-
cranoBinennn ot 12.05.2009 u3 nena Ne
21/17 [2].

Crnenyer OTMETHTB, YTO OCHOBHOM
po0IeMol, Ha KOTOPO# hOKyCHpYeTCs
BHUMaHHUE CTOPOH B CIIOPaX, CBA3aHHBIX
C MPUMEHEHNEM 00BIYaeB, SIBISIETCS He-
00XOUMOCTh yCTAHOBJIEHUS COAEpIKa-
HHUA U O6J'laCTI/I MPUMCHCHUSI KOHKPET-
HOTrOo OOBIYasi, 3a HAPYUICHHE KOTOPOTO
JUI0 TPHUBIIEKAETCS K OTBETCTBEHHO-
cTi. B 9acTHOCTH, yIOBIETBOpssS Kac-
CallMOHHYI0 kayno0y kommnaHuu ,,l. E.
du Pont de Nemours and Company”
(enasep, Coemunennsie IItaTter Ame-
pukn) Ha mocraHoBicHHEe KueBckoro

aTeJUTSIIIMOHHOTO X035HCTBEHHOTO Cy/ia
ot 16.03.2010 mo memy Ne 21/17-54/220
no ucky kommauuu ,,l. E. du Pont de
Nemours and Company” k Awuru-
MOHOITIOJIbHOMY KOMHUTETY YKpauHBbI,
Beicinii X034iCTBEHHBIA Cyl B CBOEM
ITOCTAaHOBJICHUM OTMETHJI, YTO aredi-
JSIIAOHHBIA Cyad He Oo0paTmi BHHMA-
HUS ¥ HE IPUJIAJI NIPaBOBOTO 3HAYECHUS
TOMY OOCTOSITETIBCTBY, YTO OTBETYUK,
YTBEPXk/Ias O TOM, 4TO HEJOOPOCOBECT-
HOCTh KOHKYPEHTHBIX JEeHCTBUH CyOb-
€KTa XO3AHCTBOBAaHHUS 3aKJIIOYAllach B
WX TPOTUBOPEYMH TOPTOBBIM U MHBIM
YECTHBIM 00bIYasiM, TOJDKEH ObLI ycTa-
HOBHUTb M OTMETHUTh B CBOEM DELICHUU
Kakie HMMEHHO MpaBHJa MOBEICHUS,
YTO €CTh O0bIYaeM, OBUIM HApPYIICHBI
HCTIIOM, PAcCKpPbITh COJEPKAHUE ITUX
MIpaBWJI U COCJIAThCSI HA COOTBETCTBYIO-
IMe goKaszatenbcTsa [3].

C Y4Y€TOM H3JIOKCHHBIX HaMH BBIIIC
CyIeOHBIX pEIICHHH MOXHO YTBEpPXK-
JaTth, YTO JUIS BEPHOW KBaiudukanuu
JIeHCTBUI  CyOBeKTa XO3WCTBOBaHMS
KaK TaKHX, 4YTO IPOTUBOPEYAT TOPTOBBIM
Y MHBIM 4E€CTHBIM OOBIYasiM, @aHTUMOHO-
MIOJIEHBIM OpTaHaM HEeOOXOIUMO:

1) ompenenuts TO MPaBHIO MOBEE-
HYS, KOTOPOE CTAHOBUTCSI HOPMOH OOBI-
yasi JICJIOBOTO TMOBEICHUSI U KOTOpOE He
HAIIUIO CBOCH HOpMAaTHBHOHW (hopMan3a-
M B JICUCTBYIOIIEM 3aKOHO/IATEIILCTBE;

2) noKa3aTh CyIIECTBOBAaHHE CO-
OTBETCTBYIOILIETO IIpaBUJIa TOBEICHUS
Kak oObluas /1e10BOro o0opora ¢ TOY-
KM 3pEHHsI YCTOSIBIICHCS TPAKTUKU €T0o
IIpUMEHEHUs] B OmpeaereHHon cdepe
XO03SMCTBOBAHUS,

3) Ha OCHOBaHMHM HCCIICIOBAHMS
HaJUIeXKALINX [OKa3aTeIbCTB YCTaHO-
BUTb M YETKO ONHUCATh COACPIKAHUC
TOTO MpaBHiIa, KOTOPOE SBJISETCs O0bI-
YyaeM JIeJ10BOro 060pora;

4) noBecTH, KaKue MMCHHO IMPaBH-
J1a, 4YTO SBISIOTCA OOBIYaEeM JIE€JIOBO-
ro o0opoTa, OBUIM HapyIICHBI JIUIOM.
Ecnu 00b14aii ecTh 00IIEN3BECTHRIM Ha
ocHoBanu 4.1 ct. 53 Xo3gHCTBEHHO
MIPOLECCYaIbHOIO KO/eKCca YKpauHBbI,
KaK Ha 3TOM aKICHTHUPYCT BHUMAHHUC
Bricumit xo3siicTBeHHBIH cyn YKpau-
HBbI, OH HE HYXJAeTCs JI0Ka3bIBAHHUIO.
B uHOM ciyuae Hajmuue oObldas, ero
NIPUMEHEHUE B ONpeJelIeHHOW cdepe
IpaXIaHCKUX OTHOILICHHH, Ha ompese-
JICHHOW TEPPUTOPUU H TOMY TI0100-
HOE, COIIacHo co CT. 33 X035UCTBEHHO
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MPOLIECCYaTbHOTO KOJEKCa YKPauHBI,
JIOJDKHA JI0Ka3aTh CTOPOHA, KOTOpas
cchlIaeTcst Ha 0ObIYall Kak Ha OCHOBA-
HHUE CBOMX TpeOOBaHMI U OTpULIAHUIM
(4, n. 2). Kak cripaBeyInBO OTMEUYAETCsI
B JHTEpaType, NMpU3HAHUE 3a OObIYa-
€M cTaTyca MOJHOLIEHHOTO HCTOYHHKA
mpaBa TpennoiaraeT IpeBpalleHue
npasa cyla NPUMEHATh WIH, Ha000poT,
HE TPUMEHSITh 00bIYall HA ero 00s3aH-
HocTh [ 5, c. 347 ].

YyutbiBas MpaBoBYIO IPUPOIY TOP-
TOBBIX M MHBIX YE€CTHBIX 00bIYaeB, BO3-
HUKAeT BOIPOC O CPEJCTBAX YCTAaHOB-
JICHUs] TPOTHBOpPEYAIINX KOHKYPEHT-
HOMY 3aKOHOJATeJbCTBY JEHCTBHH €O
CTOPOHBI CYOBEKTOB XO3SIHICTBOBaHWUS.
AHanm3upys COOTBETCTBYIOIIYIO CY-
JeOHYI0 IPaKTHKY MOXKHO CIIeNIaTh BBI-
BOJ], YTO OJHUM U3 TaKHX CPEACTB €CTh
MPOBEICHUE OTPOCca APYTrUX CyOBEKTOB
XO3HCTBOBAaHUS, KOTOpBIE OCYIIECT-
BJISIIOT CBOIO JICSITEIILHOCTD HA 3TOM TO-
BapHOM pBIHKE.

Kak 6bU10 0OTMEYEHO B OJTHOM U3 TO-
CTaHOBJIEHUI BpIciiero xo3sicTBeHHO-
ro cyaa YKpawHBI, JJIsl yCTAaHOBICHHS
COOTBETCTBUS IE€HCTBUA XMEILHUII-
KOTO JenapTaMeHTa TPeThero pPero-
HanpHOTO ympaBieHus AO «YIICK»
CyHmI€CTBYIOIIMUM TOPIrOBBIM IIpaBUJIaM
1 00bIYasiM Ha PBIHKE MIPEAOCTABICHUS
YCIIYT 1O CTPaXOBaHUIO, XMEIbHUIIKHM
00JIACHBIM TEPUTOPUAIBHBIM OTJIEJe-
HUEM AHTHMOHOIOJBHOTO KOMHTETa
YKpauHbl ObUT IPOBEIEH OMPOC IPYTUX
CYOBEKTOB XO3SIICTBOBAHHS, KOTOPHIE
OCYIIECTBISIIOT CBOIO JISSITEIHHOCTD Ha
9TOM TOBapHOM PBIHKE.

3a pesynapTaraM TakKoOTO  OMPO-
ca 4YacTHOE aKIMOHEpHOE OOIIEeCTBO
«CrpaxoBast kommnanuss TAC» u 3a-
KpBITOE aKIHoOHepHOe o0mmecTBo «EB-
porelickoe TYpHUCTHYECKOE CTpaxoBa-
HUE» COOOIIMIM, YTO MO0 MX MHEHHIO,
OCYUIECTBIICHUE JIEATEIILHOCTH, KOTO-
pasi 3aKJIo4aeTcss B PacChUIKE ITOTEH-
UaJBHBIM CTPAXOBUKAM COOOIICHUH
0 BO3MOXXHOM OaHKPOTCTBE CTPaXOBOM
KOMIIaHUH (KOHKYPEHTA) SBJISIETCS MPO-
SIBICHHEM HEIO0O0POCOBECTHON KOHKY-
penuuu.

C yd4eToM WH3JI0KEHHOTO XMelb-
HUIKOE 00JIACHOE TePUTOPHAIIEHOE OT-
JienieHne AHTMMOHOIIOJIBHOTO KOMUTE-
Ta YKpauHbl MPUIUIO K 3aKJIIOYEHHIO O
ToM, uto aAerctBust AO «YIICK», xoTo-
peie cocrosat B pacceiake 13.03.2009 r.
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OJHOMY M3 MOTEHIHAJIbHBIX CTPaXOBU-
KOB 3aBEJOMO HENpPaBIUBLIX CBEACHHMH
o toM, utro HACK «OpanTa» HaxoauT-
cs1 B COCTOSIHMM OaHKPOTCTBA, YTO OBbUIH
omposeprayTsl eme 10.12.2008 r., Tak-
)K€ TPOTHUBOPEYAT TOPrOBBIM M HHBIM
YECTHBIM OOBIYassM B XO3SIHCTBEHHOM
nesirenbHOCTH [6 ].

U3 conepxanus 4. 2 cr. 7 I'pax-
JAHCKOTO KoJeKca YKpawuHBI CIEIyeT,
YTO 3aKOHOJATENIb HE HCKJIIOYAeT BO3-
MOXXHOCTb (pUKcAaLuy 0oObIuasi B COOT-
BETCTBYIOLIIEM JOKyMEHTe. XOTs cama
¢dukcanus oObluast Oblia MOJABEPrHYyTa
kputuke eme I.O. [lepurenesuyem [7,
c. 74-75]

Kak ormeuaer Beicmmii  Xxo3sii-
CTBEHHBIN Cyll YKpauHbl, pukcanus co-
OTBETCTBYIOIMX YECTHBIX OOBIYAcB B
MIPEANPUHUMATENECKON  IeATENbHOCTH
HMeeT MECTO B OTJEIbHBIX ITIaBax 3aKo-
Ha Ykpaunsl «O 3amute oT Hegoopoco-
BECTHON KOHKYPCHIIUM», B YaCTHOCTH,
10 NOBOJY HEIPABOMEPHOCTU UCIOJIb-
30BaHUS Uy>KOH JEI0BOH peryTanuu
(raBa 2), OTHOCHTEIIBHO CO3/IaHHUS [IPe-
MSITCTBUH CyOBEKTaM XO3SIHCTBOBAHHS B
mporecce KOHKYPEHIUH U JTOCTHKEHHS
HETPaBOMEPHBIX NMPEUMYILIECTB B KOH-
KypeHnuu (rmaBa 3), HEMPaABOMEPHOTO
cOopa, pasriameHust 1 UCIOJIb30BAHUS
KOMMepuecKoil TaiiHbl (r1aBa 4) 1 ToMy
nongo6Hoe. B To ke BpeMsl TOJIKOBaHUE
cojiep>KaHusl 00bIYas JOKHO OCYIIECT-
BISATBCS C MCIOIb30BAaHHEM OOIIEro
MOHSTUITHOTO armapara (B 4aCTHOCTH,
Yepe3 TOJNKOBaHHE CJIOB, TEPMUHOB H
BBICKA3bIBaHUH, KOTOpBIE MPUMEHSIOT-
cs) (8, m.1).

B To xe Bpems, ¢pukcanus onpeze-
JICHHBIX MPaBWJI IOBEICHHUS cama IIo
cebe He SBISETCA J0Ka3aTeIbCTBOM
TOTO, YTO ATU MPABUIIA SBISIOTCS OObI-
yaeM. Harmpumep, B cooTBeTCTBUH C 4. 4
cT. 179 Xo3siicTBeHHOTO KOJIeKca YKpa-
VHBI TIPU 3aKJITFOYCHUH XO3SHCTBEHHBIX
JIOTOBOPOB CTOPOHBI MOT'YT ONPEEITUTD
€ro colepKaHue Ha OCHOBE THITMYHOTO
JIOTOBOPA, yTBepXkIeHHOTo KabuHeToMm
MunuctpoB YKpauHbl, WU B CIIydasx,
MIPEAYCMOTPEHHBIX 3aKOHOM, IpPyTUM
OpraHoMm rocyznapcTBeHHoi Biactu. [1pu
9TOM CTOPOHBI HE MOTYT OTCTYNHUTb OT
coJep)KaHHsl TUIIMYHOIO JO0T0BOpa, HO
HIMEIOT IIPaBO KOHKPETU3UPOBATH €ro0
ycnoBus. B coorBercTBnu ¢ 4. 2 ct. 630
I'paxkganckoro Kojgexca YKpauHbl, €Ciu
B JIOTOBOpPE HE COAEPIKATCs CCHUIKU Ha

TUIMAYHBIC YCJIOBUs, TO TAaKUE€ THUIIUY-
HBIC YCJIOBUS MOTYT NMPUMCHATHCSA KakK
00bI4aii 1e10BOro 000poTa B CIydau Ux
COOTBETCTBUA TPeOOBAaHUSIM CT. 7 yKa-
3aHHOTO KOJIeKCa.

B kadecTtBe Apyroro mpumepa Mox-
HO TEPEYHCIIUTH T€ JOKYMEHTHI, B KO-
TOpPBIX CcOOpaHHBIC OOBIYAU JICTOBOTO
000pOTY M IPUMEHEHHE KOTOPBHIX HMe-
eT MecTo B Ykpauue. mu sBistiorest: 1)
«YHU(GULIUPOBAHHBIE NpaBWJA U OObI-
yad JUIs JJOKYMEHTApHBIX aKKpEeIuTH-
BoB» B penakuuu 1993 roxa; 2) Ipun-
IUITBl MEXKTYHAPOIHBIX KOMMEPUCCKHX
norosopoB ([Ipunnunsr YHUJIPYA) B
penakmmu 1994 rona; 3) «MuKOTEPMC»
OdunuanbHple TpaBWIa TOJIKOBAHHS
TOPTOBBIX TEPMHUHOB «MexIyHapo-
HOIl TOPrOBOW ManaTel» B pPEJAKIIUH
2000 rona.

JIBa mocnenHuX J10KyMEHTa UMEIOT
BOKHOC 3HAYCHHE JUIS PACIPOCTpaHe-
HHS MEXKTyHapOIHBIX TOPTOBBIX 00BIYa-
€B Ha OTHOIICHHS, KOTOPbIE BOSHUKAIOT
B TIPOIECcCe OCYIICCTBICHHS BHEIIHED-
KOHOMHUYECKOH e TeTbHOCTH.

K coxanenunro, B YKpauHe Ipax-
THKa TPAMEHEHUSI TOPTOBBIX U JAPYTHUX
YECTHBIX OOBIYaeB HE €CTh MHOIO-
YHCJIEHHON. DTO CBA3aHO C TEM, 4TO B
OEJIOM IIOHATHEC 0651‘{351 BKJIIOUAC€T B
ce0st onpeeneHHbli JTan ero Gopmu-
poBanusa. C 3TOH LENbIO YKPaUHCKUI
3aKoHO/ATelb B CT. 33 3akoHa YKpanHBI
«O 3amuTe OT HeTOOPOCOBECTHON KOH-
KypeHIIUU» TMPEeIyCMOTpEN, 4TO CyOb-
€KTBI XO3SICTBOBAHUS TIPH COJCHCTBUH
ToproBo-mTpOMEITIIIIEHHOM TajaTsl
YKpauHBl U IpyTrUX 3aHHTEPECOBAHHBIX
OpraHu3allMii  MOTYT pa3pabaThIBaTh
npaBuiia npodeccuoHaNbHOW 3THKH B
KOHKYPCHIUN [JId COOTBETCTBYHOIIUX
chep XO3SIHCTBEHHOW JICSATEIBHOCTH,
a TaKkKe JUIS OIPE/CNICHHBIX OTpacieii
skoHOMHEKH. [IpaBmia nmpodeccronans-
HOW ITHKHM B KOHKYPEHIIMM MOAJIEKAT
00s13aTeIbHOMY COITIACOBAHUIO ¢ AHTH-
MOHOIIOJBHBIM KOMHUTETOM YKpawuHBI B
YCTaHOBJICHHOM MM HOPSIIKE.

Hasenem  Heckosbko
YCHEIHOW  peanu3aluu
HaMM BBIIIC HOPMBI.

Brepssie B 1995 . AHTHUMOHOMONB-
HBIM KOMHTETOM YKpawHBI OBUI OJ0-
6pen Konekc moBeneHuss YKpauHCKOM
Acconmaruu. [Ipnsnannsie KomuteTrom
npaBmwia He ObUIM O0S3aTeNbHBIMH C
IOPUIMYECKOH TOYKM 3pEHUS Kak s

IPUMEPOB
yKa3aHHOU
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NPEANPUATHIA - YICHOB OOBbEIMHCHUIA,
TaK W JUIS TPEANPHUATHH, KOTOpbIE HE
BXOZST B UX cocraB. Ho Takue mpasuiia
WCIIOJIb30BAIMCH B KAYECTBE OPHEHTHPA
JUISL OTIPEJICNICHUS TOTO, YTO B OOLIEM I10-
HUMaHUHM B COOTBETCTBYIOIICH OTpaciu
OyJ/IET CUNTATHCS YECTHBIM O0BIYACM.

B urone 2000 roga Obu1 moamucad
JIoroBOp O COTPYIHHUYECTBE U KOOPIH-
HallUM JACUCTBUN MEXIy YKpPauHCKUM
COIO30M MPOMBIIIICHHUKOB U MPEAPH-
HUMAaTeJIel ¥ AHTHUMOHOIIOJBbHBIM KO-
MUTETOM YKpauHbl. B yacTHOCTH cTO-
POHBI JOTOBOPUJIMCH NPUJIaraTh yCHIHs
K PacrpoCTPaHEHUIO Cpeir CYOBEKTOB
X03MCTBOBAHUS, MOTpEOUTEICH U TO-
CYIapCTBEHHBIX OPraHOB WH(pOPMALUU
0 JEATEILHOCTH AHTHMOHOIIOILHOTO
KOMHUTETa YKpauHbl, aHTUMOHOTIONb-
HOM 3aKOHOZATEILCTBE, B TOM YHCJIE 3a-
KOHOJIATEJILCTBE O 3allUTE OT HEA00po-
COBECTHOH KOHKYpEHIIMH, TOPTOBBIX U
JPYTUX YE€CTHBIX 00bIYAEB B KOHKYPEH-
uuu. B ToM ke rogy AHTHMOHOIOIb-
HBIi KOMHUTET YKpawuHbl COIIAcOBA
npaBuiia Mpo(hecCHOHANBHOW STHKH B
koHKypeHuuu IIpodeccuonaabHOR ac-
COLIMAIIUU PETHCTPATOPOB M JICMIO3UTA-
pues (Komekc vectn) u ITosoxkeHust o
Komuccuu 1o Bonpocam 3THKH U pelie-
HUS CIIOPOB.

C 1enbl0 BHEAPEHUS TOPTOBBIX
YECTHBIX OOBIYaeB B MpEAIpUHUMA-
TEIIbCKOM JIeSITCILHOCTH AHTHUMOHO-
HONBHBIA KomuTeT Ykpamnel B 2007
rofy moamucan ¢ YKpawHCKOW Acco-
LUaIe BIaJebIlcB TOBAPHBIX 3HA-
koB CornamieHue O COTPYIHHYECTBE
OTHOCHTEIBHO Pa3BUTHS, TOIICPKKU
M 3alIMThI JOOPOCOBECTHON KOHKYPEH-
MM B 9aCTH HCIIOJL30BaHUS 00BHCKTOB
UHTEJUIEKTYaJIbHON cOOCTBEHHOCTH. [l0
NOJIHMCAHUS ATOTO JOKYMEHTa MpHOO-
LUIKCH Bce 28 4iieHbl ACCOLMALIMH.

Bonpmme 0aHKH M CTPaxoBbIE KOM-
MaHUU TPUCOCTHUHUINUCh K YECTHBIM
00bIYasiM B KOHKYPCHIIMH BO BpeMs
OCYIICCTBIICHUSI ~ KPEIWTOBAaHUS  3a-
EMIIMKOB W 3aKIIIOYCHHUS JIOTOBOPOB
crpaxoBanus. Hotudukauus «IIpapui
COTpyIHUYECTBAa OAHKOB U CTPAaXOBIIH-
KOB, CBSI3aHHBIX C KPEAUTOBAHHEM» CO-
cTosiack B AHTMMOHOIIOJBHOM KOMH-
tete Yikpaunbl 12 anpens 2011 roxa.

CunTaeM, YTO HAJU4YUE KOICKCOB
4eCcTH/TIOBEIEHHUS WIIH TIPaBHI TIpodec-
CHOHAJILHOU DTUKU/IIOBEJEHUSA B KOH-
KYPEHIIMH MOXKHO pPacCMaTpuBaTh Kak
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CBOCTO POJia ATAJIOH TOJKOBAHUS BOJIE-
HU3BSIBJIICHUS B XO3SHCTBECHHBIX InpaBo-
OTHOIICHUSX, KaKk o0pasell 4YecTHOro
HOBEJICHUS, XapaKTePHOTO JUIs OIpejie-
JICHHOH cepsbl 1e710BOro 060poTa.

Takum oOpazom mpouecc (Gopmu-
POBaHHS TOPTOBBIX M HHBIX YECTHBIX
obbIyaeB mpemycmarpuBaetr: 1) paspa-
OOTKY M TPHHATHE COOTBETCTBYIOIINX
KOZEKCOB 4eCTH, MpaBHI NpodeccHo-
HaJIbHOW ITHKH, M TOMY MOAO0OHOE; 2)
COITIACOBAHHE UX COACPIKAHUS C AHTHU-
MOHOTIOIBHBIM KOMHUTETOM YKPaWHBI;
3) mpakTHYecKoe NPHUMEHEHHE HOPM
KOHKYPEHTHOTO 3aKOHOJaTeNIbCTBA, B
KOTOPBIX COIEPIKATCS CCHUIKH Ha YeCT-
HBIe 00bIYal, aHTHMOHOIIOIBHBIMH Op-
ranamu; 4) o06KaTOBaHHE COOTBETCTBY-
IOMIAX PENIeHHH aHTHMOHOIOJIBHBIX
OpraHOB B XO3SIICTBEHHBIN CY/I.

Vka3aHue B KOHKYPEHTHOM 3aKo-
HOJIATeJIbCTBE HA TOPrOBBIC M HHBIC
Y4eCTHbIE O00bIYaM OYCBHHO KacaeTcs
JIOOPOBOJIEHBIX PETYITHPOBAHUN B Mpe-
JieNlaX KOHKPETHBIX oTpaciieil. OxHako
npobiieMa MOXET BO3HUKHYTH TOT/A,
KOTJla BHYTPEHHHE OTpacieBble CTaH-
IapTel — MO KpailHell Mepe B TaKuxX
CITydasx, KOTZIa OHM ellle He MOTHOCTHIO
PacIpoCTpaHWINCh B COOTBETCTBYIO-
e oTpacid, — MOTYT BBIXOAWUTBH 3a
YCTaHOBJIEHHBIE KOHKYPEHTHBIM 3aKO-
HOJIaTeJILCTBOM IPEIEIIEL.

Crnenyer mpepocrtepedb, 4yTo Oe3y-
CIIOBHOE IPUHATHE K CBEACHHIO Mpes-
NPUHUMATEIbCKHX OOBIYaeB WM BHY-
TPEHHUX TPaBHJ HE BCETAA SBISCTCS
JIOCTATOYHBIM JUIsl KBAIH(HUKAINU I10-
Be/ICHUsI CyOBEKTa BEJCHHSI XO3SHCTBA
KaKk HeJ0OpOCOBECTHAsh KOHKYPEHIIHS,
AQHTUKOHKYPCHTHBIC ~ COIVIACOBAHHbIC
JIEHCTBHS WITU 3J10yNIOTpeOIeHHE MOHO-
HOJIBHBIM  (JOMHHHPYIOLIHMM) TOJI0XKe-
HUeM. Benb B mpenenax KOHKPETHBIX
oTpacieil MOXEeT CyIIeCTBOBATh U TaKast
MPaKTHKa, KOTOPast ¢ TOUYKH 3pEHHS WH-
TEPECOB IPYTUX YYaCTHHUKOB PhIHKA HIIH
oOImIecTBa B LIEJIOM HE MOXKET CUUTATh-
cs obpocoBecTHOH. OmHAKO BO BCEX
JOPYTUX CIydasx ISl JoBeAeHUs (dakTa
HapylIeHU! TOProBbIX M MHBIX YeCT-
HBIX 06bl‘laeB JOJIPKHBI HCCJICIOBATHCA
B3[VISI/IBI, KOTOPBIX MPUACPKUBACTCS HE
TOJIBKO HaceneHue (oTpeduTesnu), Ho 1
Te, KOTOPBIE HEMOCPEICTBEHHO 3aHNMa-
IOTCSI IPEANIPUHUMATENBCKOH JIesATelNb-
HOCTBIO, TO €CTh JIOJDKEH IPUMEHSTHCS
MIPUHIIMIT €CPETHECTATUCTHIECKOTO T10-

TpeOUTENSI» UM «CyObeKTa X03IHCTBO-
BaHUSY.

BriBoabl. BkiroueHus B cocTaB
00BEKTHMBHOH CTOPOHBI IIPaBOHApy-
meHuil, npegycMoTpeHHsix 4. 1 cr. 1
3akona Ykpaussl «O 3amure OT HEJo-
OpOCOBECTHOW KOHKYPEHIIUHU», & TAaKXKe
m 749.2ct. 6 umn 34. 2 ct. 13 3akona
Vkpannasl «O 3ammTe dKOHOMUYECKOM
KOHKYPEHIIMN», KaTerOpHil TOProBble U
WHBIC YECTHBIC 00BIYaN B XO3SHCTBEH-
HOI/IIpeANPUHUMATEIIBCKON  IesITeIb-
HOCTH, YKa3bIBaeT Ha CTPEMJICHHE yKpa-
WHCKOTO 3aKOHOJATENsl K BBIIIOJIHEHHUIO
TpUENUHOM 3amaun: 1) 3akpenurs jaeii-
CTBHE MPE3yMIILUU J1OOPOCOBECTHOTO
MIOBEJICHUS B YCJIOBUSAX KOHKYPCHIIMH;
2) yCHJINTH ICHCTBUE MPHUHIINIIA <BEPBI
U JIOBEpUS» B COBPEMEHHOM JI€JIOBOM
obparienun; 3) yCTaHOBUTH obOpaserr
MPaBOMEPHOTO TOBEACHUSI B YCIOBHSIX
PBIHOUHOM COCTSI3aTE€IBLHOCTH.
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