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OCOBEHHOCTH HACJIEACTBEHHbBIX
OTHOWIEHWHA B MEXJIYHAPOJTHOM
YACTHOM ITPABE

10. BYCEHKO,
KaHIUIAT I0PUINYeCKHX HAayK, CTAPIUUIi IpenojaBaTellb
Kkadeapbl rpakKIAHCKOT0 MPaBa U Mpouecca
BocTouHOeBpONEiicKOro HAIIMOHAILHOIO YHHBepCcUTeTa UMeHH Jlecn YKpanHku

SUMMARY

The conflict rules on inheritance in private international law are analyzed. The most
widespread reason of collisions origin in the inherited legal relationships is a presence
of different methods of legal fate decision of two types of property: movable and
immobile. An input of unificative norms is a difficult enough process, that is not always
and sometimes slowly enough brings perceptible results. These rules deals with one
of the main tool to achieve a harmonization of national systems of law. To reduce the
differences between them on the basis of universally recognized principles of law and
advanced concepts of legal culture are presented.

Key words: inheritance, heritors, testator, conflict of laws, foreign element.

* % %

Ha ceronmusiuiauii geHb OOJNBIIOE KOJUYECTBO JIIOCH SIBISICTCS CyObeKTaMH Ha-
CIEACTBEHHBIX OTHOIEHHH. CaMoi pacrpoCTpaHEHHOH NPUYNHON BO3HUKHOBEHHUS
KOJUTM3Ui B HACIIEICTBCHHBIX IIPABOOTHOIICHHUSX SIBJSIETCS HAJTMYHE Pa3HBIX CIIOCOOOB
peLIeHHs IOPUIMYECKOH CybObI IBYX BUJIOB UMYILECTBA: JIBUKMMOTO U HEJIBUKUMOTO.
Beenenne yHu(UKALNK KOJUTM3UOHHBIX HOPM SBJISCTCS JOCTATOYHO CJIOKHBIM IIPOLEC-
COM, 4TO HE BCEra M MOPOW JOCTATOYHO MEIJICHHO MPUHOCHUT OLIYTHMbIC PE3yibTa-
Thl. B cTaTbhe aHANM3MPYIOTCS KOJUIM3MOHHBIE HOPMBI OTHOCHTEJIBHO HACJIEIOBaHHS B
MEJK/lyHapOTHOM 4acTHOM IpaBe. OHM paccMaTpUBalOTCA KaK OCHOBHOW MHCTPYMEHT,
C MOMOILBIO KOTOPOTO MOKHO JJOCTHYb OTPEACICHHOTO COINIACOBAHMS B HAIIMOHAIBHBIX
cUcTeMax IpaBa, YMEHBIICHUS OTIMYMH MEXy HUMU Ha OCHOBE OOLICHPU3HAHHBIX
MIPUHIIMIIOB TIPaBa U MEPEIOBBIX KOHICIIIUI MTPABOBO KYJIBTYPBL.

KiroueBble ci10Ba: HaClieJOBAaHUE, HACICIHUKH, HACIIEIOATEIIH, KOJUIU3HH TIpaBa,
HWHOCTPAHHBIN JIEMEHT.

/ Beoonaa uacms. Bo ece epemena u 6e3de Oonvuioe Konuuecmeo
JI00€ll  AGNAIOMCA CYOveKmamu Hacneocmeennvix omuouienui. Takue
OMHOWIeHUsI MOZYM GO3HUKAMb KAK HA meppumopuu YKpauhvl, maxk u
3a ee npedenamu. Bo epems npagoeozo pecynuposanus 0annozo muna
HACIe0CMBEHHBIX OMHOWEHUI, 603HUKAEm DPAO KONIUZUOHHBIX 60NPOCOE.
Hzeecmno, umo ¢ Kaxcoom z2ocyoapcmee cyuiecmeyem c6oil noodxod K
OCHOBAHUAM HACNIE006AHUA, A UMEHHO: pazoena UMyuiecmed, gopmol u
cooeprcanun 3a6euianus, Ommensl 3asewianus. B oannom cayuae peus uoem
0 NPABOOMHOUIEHUAX, KOMOPbIE 0C/10HCHEHbl UHOCMPAHHbIM diemenmom. U
OnA peuieHus 0anH020 80RPOCA HEOOXO0OUMO RPUMEHAMb COOMBEEMCMEYIouUe

\ Menoobl, KOMopble RPUCYUU MeNCOYHAPOOHOMY YACHIHOMY NPAB).

J

KOHG‘{HO, HEKOTOPBIE ACIEKThI
KOJUTM3MOHHOTO PeryJUpOBaHUS
ObUIH YK€ TEOPETUUECKH UCCIICIOBAHbI B
HayKe MEXIYHApOIHOT TYACTHOIO TMpa-
Ba, B TOM YHUCJIC KOJUTU3UU MEKIYHAPOI-
HOTO HaclleOBaHUs. 3aMETHBIN BKIIAJ B
pa3BUTHE AOKTPHUHBI MEXKIYHAPOIHOTO
4acTOro MpaBa ¥ UMEHHO J3TOW TEMbI, B
gactHocTH, caemanu: JI. I1. Amydpue-
Ba, JI. H. I'amenckas, /. X. I'omsckoro,
A. C. Jlorept, A. H. Xwnenos, B. II.
3BekoB, A. B. KabartoBa, A. P. Kubenxo,
B. 1. Kucens, b. 1. Konsuos, B. Kopen-
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kuii, A. I1. KopoBuna, C. b. Kpsuios, C.
Jle6enes, A. b. JleButun, JI. A. Jlynn,
H. B. Opnosa, U. Ileperepckuii, A. A.
[Munenko, A. A. Ilonos, A. A. PybaHoB,
A. H. Cagpikos, A. 1. CuBokonb, A. H.
®denopos, I1. H. Hopt u np. Ho, Hecmo-
Tps. HA HEMPEB30MICHHOE 3HAYCHHE Ha-
YYHBIX pabOT 3THX MPABOBENOB IS Pa3-
BUTUA AO0KTpuHbl MYII, KOMILIEKCHOTO
TEOPETUYECKOTO OCMBICIICHHSI BOTIPOCOB
ME)XKTyHapOJHOTO HACJIEIOBAaHUs, TpH-
YeM MMEHHO Ha COBPEMEHHOM YPOBHE, B
VYkpauHe sIBHO HE XBaTaeT.

)



eab0 AaHHOW CTATBbU SBISIETCS
BCECTOPOHHUH, KOMIUIEKCHBII aHaJIN3 Ha-
CJICZICTBEHHBIX OTHOILICHUH, OCIIOKHEH-
HBIX HHOCTPAHHBIM 2JIEMEHTOM, M HX 0CO-
OenHocTei. J{is JocTmKeHus e HeoO-
XOJIMIMO BBITTOJTHEHUE CIIETYIOUINX 3a/a4:
BBUSICHUTD CYI[HOCTh HACJIEACTBEHHBIX
MPAaBOOTHOIICHUI U UX OCOOCHHOCTH B
pa3NMYHBIX MPABOBBIX CHCTEMAX; OIpe-
JIETUTH OCHOBHBIE KOJUIM3UU B Hacle[-
CTBEHHOM IIPaBe Pa3IMYHBIX TOCYIapCTB;
OTIpEeIeTUTh OCHOBAHMS M MIPUIHNHBI KOJI-
JU3UH, BO3HUKAIONIMX B HACIEACTBEH-
HBIX TIPABOOTHONICHHUSX, OCIOKHEHHBIX
WHOCTPAaHHBIM  DJIEMEHTOM; BBIICHUTD
YTOTCOOON  SIBISIET  MEKAyHapOIHast
yHU(UKAIMS HACICHCTBEHHBIX KOJIIH-
3HOHHBIX HOPM.

H3noxkeHne OCHOBHOTO MaTepHa-
ma. HacnencTBeHHOe TpaBO OXBaThIBa-
€T HOPMBI, PEryJupyIolIHe OTHOIICHHUS,
CBSI3aHHBIC C MEPEXOJOM IMpaB U 00s3aH-
HOCTEil OT ymepuiero (HaciemxoaaTens)
K apyruM guiam  (HacieaHukam) [1,
cT. 1216]. B ropunudeckoil nmureparype
CIpPABEUINBO MPOBOIUTCSA pa3AeICHUE
IIPAaBOOTHOLICHHH B chepe HacIeI0BaAHHS
Ha TaKWe, 4TO: CBSI3aHHBIE C MpHOOpeTe-
HUEM HACJIEACTBEHHBIX MPaB, BO3HUKAIOT
B MOMEHT COBEpPIICHHUS HACIEACTBEHHBIX
paB, 00yCIIOBICHHBIE TTPOIIECCOM YIIPaB-
JICHWS HACJIEACTBEHHBIM HMYIIECTBOM.
Kosmi3noHHbIE HOPMBI PETYIHPYIOT BCE
chepbl HacIeJOBaHNSI.

Pa3zHooOpasue MmpakTHKH, BO3HHKAIO-
miee B 3ToH cdepe, ¥ CII0KHOCTH, BO3HU-
KaloIIXe MPH PACCMOTPEHNUN KOHKPETHBIX
HACJIC/ICTBEHHBIX JeJ C «HUHOCTPaHHBIM
ANIEMEHTOM», OOBSCHSIOTCS 3HAYUTEIIb-
HBIMU Pa3/IMYUsIMH BO BHYTPEHHEM 3a-
KOHOJATeIbCTBE Pa3IMUHBIX CTPaH 10 Ha-
CJIEZICTBCHHOMY IIPaBY.

Kak cBuzmeTenscTByeT uccieqoBaHNE
TEH/ACHINH 3aKOHOIATEIFHOTO peTyiH-
poBaHuST B cdepe BOMPOCOB HACTEI-
CTBEHHOTO TIpaBa, OCHOBHOI MacCHB
MPOOIEMHBIX CHUTYalldi, BO3HHKAIOIINX
B OTOW 00JaCTH, CBS3aH C JIMYHBIM CTa-
TycoM Haciienonarens. Pemarorcst Takue
KOJUTU3MH OCHOBHOM ITyTE€M MPUMEHEHHUS
3aKOHA IPa)kJIAaHCTBA WM JOMHUIVIIHS Ha-
cieponarens. He crnemyer, oqHako, 3a0bl-
BaTh, YTO HACJIEJACTBCHHBIC OTHOIICHUS
B OOJIBIIMHCTBE CIIy4aeB BO3HUKAIOT IO
MOBOJy MMYIIECTBa, (hAKTUISCKH B ITOI
KaTeropuH MPaBOOTHOIICHUN UMYIIECTBO
BBICTYIIA€T OCHOBHBIM «HMHOCTPAaHHBIM
aeMeHTOM» [2, c. 134].

HacnenoBaHue SBISCTCS OJHUM U3
Ba)XHBIX CIIOCOOOB NMPUOOpPETEHUS TpaBa
COOCTBEHHOCTH BO BCEX TOCYIapCTBaX.
Bo MHOIrHMX U3 HUX COYETAIOTCS JjBA BaXK-
HEWIIMX MPUHIMNA HACJIEJCTBEHHOTO
mpaBa: cBOOOJA 3aBEIIaHMA M OXpaHa
HHTEpecoB ceMbU. [lepBblil BhITEKAET U3
npuHOMna cBoOozp! gorosopa. OaHako
OH OTPaHUYUBAETCS B MOJIb3Yy CEMbU Ha-
clie1oaTels, 3a KOTOpOil pe3epBUpyeTcs
JIOJIS. HACJIEACTBEHHOTO UMYIIECTBa. By-
JIy4H BCErza KOHCEPBATHBHBIM, CETOHS
HACJICJICTBEHHOE TMIPaBO  XapaKTepH3y-
€TCSl HOBBIMU TCHJICHIMSIMH, & UMECHHO:
pacuMpeHHeM MpaB TEPEeKHUBIIETO Cy-
[pyra, YCHIHOBJICHHBIX M BHEOpauHbBIX
JIeTell, ydacTueM rocyiapcTsa B pacmpe-
JICJICHUU HACJIEJICTBEHHOIO HMYIIECTBA
32 CYET CHUCTEMBl HAJOr0OOJIOKEHUS,
OrpaHMYECHUEM Kpyra JIWI, Haclemylo-
MUX 10 3aKoHy. [locnenHsst TeHaeHIus
pacumpsieT BO3MOKHOCTH TOCYAapCTBa B
MPHOOpPETeHUU OECXO3HOTO HMYIIECTBA
[3,c. 149].

PacripocTpaHeHHBIMH ~ [IPABOBBIMH
OCHOBaHUSIMH HACJEIOBaHHMS BO BCEX
MPaBOBBIX CUCTEMaX CUUTAIOTCS 3aBellla-
HHUE 1 3aKOH. 3aBeIIaHHe JOJDKHO MMETh
npeoOafaromee 3HAUCHHE, a 3aKOH —
cyOcuauapHoe, MOCKOJIBKY OH MPUMEHSI-
eTcsl B CIIydae OTCYTCTBHS FOPHUIMYECCKU
JICUCTBUTEIILHOTO 3aBCIIAHUS, WM KOT-
Jla 3aBELIaHHEM OXBaTbIBACTCS TOJBKO
YacTh HACJIEIICTBEHHOTO UMYIIECTBA HIIH
€CIIM 3aBEIIaHHEM HE OXBa4Ye€HO MHTepe-
CBI JIULI, UMEIOLIHUX 00s3aTeNbHYIO JIOMI0
B HACJIE/ICTBEHHOM HMMYIIECTBE. B Heko-
TOPBIX MPABOBBIX CHCTEMaX JOIYCKAeTCs

3aKIIIOUCHHE HaCJIEICTBEHHOTO
norosopa [4, c. 167].
HopwMmel, perymupyromue oTHOLIE-

HHS 10 HACICJOBAHHIO, B TOCYAapCTBaX
«CeMbU KOHTHHEHTAJILHOTO MpaBay Co-
JIeprKart, KaK MpaBHJIO, TPAXKIAHCKUAE KO-
JIEKCBI. B rocymapcTBax «ceMbH 0OIIEro
npaBa» OCHOBHBIMH HCTOYHHKAMH PEry-
JIMPOBAHHS HACIICACTBEHHBIX OTHOILICHHUH
SIBJISICTCS CY/ICOHBIN MPELCACHT M 3aKOH.
OCHOBHBIMHU BHJIAMH HACJIEOBaHHs B
COBPEMEHHOM MEK[yHapOIHOM YacTHOM
npaBse SIBISIETCSl HAC/IEOBAaHUE 10 3aBe-
IIAHUIO M HACJIEIOBAHKE 0 3aKOHY.
3agermianue (testament, will) — 3o Bo-
JICU3BSIBIICHUE HACIEIOaTels, Halpas-
JICHHOE Ha OIpeCICHHE OPHANYCCKOI
CyAbOBI €ro MMYINECTBa MOCIE CMEpTH,
BBIPQ)KCHHOE B YCTAHOBJICHHOW 3aKOHOM
(dopme. Kak npaBuiio, 3aBeliaHue sBIseT-
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Csl OZTHOCTOPOHHHMM M OT3BIBHBIM. [IpaBo
HEKOTOPBIX CTPaH JIOIyCKAaeT COCTaBlIe-
HHSI COBMECTHBIX 3aBEIIAHUH, B KOTOPBIX
OTpa)keHa BOJ JABYX WM Oojee JHII.
AHIVI0-aMEPUKAHCKOMY TIPaBy HM3BECTHBI
B3aHMHbBIC 3aBEIIAHUS, T. €. 3aBELIAHHA
HECKOJIBKHUX JIMI], COCTaBJICHHbIE B3AUMHO
ApYT APYTY.

HacnenoBanue 1o 3akoHy — 9TO Ipa-
BOOTHOILICHUSI HE OXBAThIBACMBIC 3aBe-
IIaHHEeM. 3aKOHOJATeIECTBO TOCYIapCTB
[pelyCMaTpUBacT OCHOBAHHS U YCIJIOBHS
HaCIIeIOBAHMS, KPYT JIMI], JOMyIIEHHBIX
K HaCJIC[IOBAHUIO ¥ OUEPETHOCTh UX MpPH-
3BaHMS K HaclenoBaHuioo. VIMEHHO OT-
HOCHTEIIFHO KpyTa JIHII, TPH3bIBAEMBIX K
HACJIE/I0BAaHMIO, 3aKOHOJATEIbCTBO pa3-
HBIX TOCY/IapCTB COAEPHKUT CaMble Pa3HO-
oOpa3Hble HOpMHI [6, c. 308].

Kommsust (mar. collisio-
CTOJIKHOBEHHE) — ONpeJIeIIsieTCs KaK CTOJI-
KHOBEHHE KaKUX-TMOO IPOTHBOIOIONK-
HBIX CHJI, HHTEPECOB, CTPEMJICHHH; pac-
XOXKJICHHS MEXK/1y OT/ACJIbHBIMU 3aKOHAMHU
OJIHOTO TOCYAapCTBa MJIM IPOTHBOpEUHE
3aKOHOB, CYACOHBIX PEIICHUI Pa3IMYHBIX
rOCY/apCTB; Pa3JIMyuUsl WM TPOTUBOPE-
YKsi MEXK]Y IPaBOBBIMH HOPMaMH, pery-
JUPYIOIIMMH OIMHAKOBEIE MIPABOOTHOIIIE-
Hus. Konnnsust 3aKoHOB XapaKkTepu3yeTcs
KaK IIPOTHBOPEUHE APYT IPYyTY (CTOIKHO-
BEHHE) IByX mwin Ooinee GopmanabHO aeid-
CTBYIOIIMX HOPMATHBHBIX AKTOB, M3/IaH-
HBIX 110 OZJHOMY U TOMY K€ BOIIPOCY.

B oredyecTBeHHON mpaBOBOM JMTE-
parype OTCYTCTBYET EIMHOJYIIHOE IO-
HUMaHUE KOJUIM3UH: OJHH aBTOPBI BUJAT
B KOJUIM3MM HECKOJIBKO HENOAXOSLIINX
JIPYT IPYTY HOPM, HEKOTOpPbIE HOHUMAIOT
ee KaK OJIHOBPEMEHHOE JCHCTBUE pa3-
JUYHBIX HOPM TI0 OIHOW (PaKTHUECKO
CUTYalluH, JPYrHe XapaKTepU3yIT KO-
JIM3MH KaK CTOJIKHOBEHUSI, TPOTHBOPEYHS,
KOH(]KT, OT/ICJIbHBIC aBTOPBI ONPEACIISIOT
KOJUIM3HUIO KaK 3a/laHue nepe] MpaBopu-
MEHHUTENIFHBIMH OpPTaHAMHU B CIIydae He-
00XOMMOCTH BBIOpATh OMNpEAETeHHBII
IIpaBoONops oK [5, c. 394-395].

Kommmsun B MeXIyHapOZHOM Ha-
CJIC/IOBAHUM BBI3BIBAIOTCS CIEAYIOLIUMHU
(daxkTopamMH: HaJIMYMEM HHOCTPAHHOTO
9JIEMEHTa, IUIIOPAIM3MOM IPABOBBIX CH-
CTEM M UX CIIOCOOHOCTBIO K B3aUMOECH-
crBuio [4, c. 207-208].

HacnencrBennoe mpaBo Haubosee
KOHCEPBAaTUBHOE, SIBIISICTCS 1O CYTH IIPO-
JIOJDKEHUEM M JIOTIOJTHEHHEM IIpaBa co0-
CTBEHHOCTH U COZICPKUT HEMAJIO MOJIOXKe-
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HU, BRITEKAIOMINX U3 ITPpaBa COOCTBEHHO-
CTH, ICHCTBYET HA ONpEJEICHHON TeppH-
TOPUH B ONPE/ICIEHHBIN NEPHOI.

CunTaercs, 4yTo HAMOOJIbILIEE BIIUS-
HHME Ha HACJICJICTBEHHOE NPaBO MUMEET U
HCTOPUYECKAsl 3M0Xa, B KOTOPOil OHO B
orpesieNieHHOe BpeMst cymiecTByeT. Tak,
HACJIE/ICTBEHHOE IPaBO OBLJIO HM3BECTHO
B IpeBHeM ErumTe, rae HacnenoBaiu Kak
HMMYIIECTBO OTIA, TAaK U MMYIIECTBO Ma-
Tepu BCe JETH MOPOBHY, IIPH OTCYTCTBUHU
eTeil HaclenoBanmd OpaTbsi M CECTPHI
YMEpIIEeTo, CBUACTENBCTBYET O CyIIe-
CTBOBaHMH OIIPEICICHHBIX odepenell Ha-
CIIEZIOBAaHMS; UMYIIECTBO JISI 3ayHOKOH-
HOTO KYJBTa OCTaBajJOCh HEICTUMBIM H
CIT)KIJIO CBOEH I1eIH; ObUT U3BECTECH HH-
CTUTYT 3aBEILAHUS, NPUYEM OH MCIIOJIb-
30BaJICsl HEKOTOPOE BPEMS B TOM YHUCIIE U
JKEHILHAMHU.

B npesueit Wuauum HaciegoBaHUs
10 3aBEIIAHMIO HEe OBIIO, 3aTO OBLIM H3-
BECTHBI IIECTh O4Yepeseil HacleJOBaHus;
JIOYepH YCTPAHSUIMCh OT HACJIEIOBAHUS,
XOTSI UX CBIHOBBSI MOIVIM HACJIEI0BATh, HE-
KOTOpbIE KaTeTOpPHUHU JIMIl MOTJIN OBITH OT-
CTPAHEHBI OT HACJICIOBAHMSL.

B npeBneil I'peuuu HacnenoBaHue
MOIJIO OBITH IO 3aBEIIAHMIO WM MO 3a-
koHy. HacmemoBamu B mepByio odepenb
CBIHOBBSI, JIOUEpW HACIeIOBAIH BO BTO-
pyto ouepens. BueOpaunsie netn He MMe-
JIM TIpaBa Ha HaclleI0OBaHWE HMYIIECTBa
orua. ITo 3akonam ConoHa ycTaHaBiIMBa-
JUCh KPUTEPHU JUIA ACHCTBUTEIBHOCTH
3aBellaHus U TpeOOBaHUs MO JIeecroco0-
HocTHu Hacnenonarens [4, c. 210].

B npeBnem Pume 3HaunTenbHOE BHU-
MaHHe Y/IeISUI0Ch HACIeA0BAHUIO 110 3aBe-
IaHUIO ¥ (POPMATTLHBIM TPEOOBAHUSIM 1O
ero cozganuio. Hacnennukamu 1o 3akony
ObUTH T€, KTO HAaXOAWJICS MO BIACTBHIO
nomornpasutens. Koneuno, nanbHeiimee
OBICTpOE PAa3BUTHE 3aIMaHOTO OOIECTBA
MOBJIVSIO HA MHOTOYHCIICHHBIE M3MEHe-
HUS BO BCeX c(epax ero >KM3HH, OJHAKO
HaCJIC/ICTBEHHOE IIPaBO OCTaBHJIO CBOM
TPaIUIMOHHO OTPaHWYEHHBIH XapakTep.
HoBble Haclle/ICTBEHHBIE 3aKOHBI HE MOT-
JIM HE BHEZIPATBCS B [IPABOBOE MOJIE BCEX
LIMBUJIM30BAHHBIX CTPaH, XOTSI OHU BCEra
C/IEPXKUBAJIUCH CTApbIMH KOHLIEHIUSAMU
U TPaJULIMOHHBIMU INPEJCTABICHUSAMU
[2, c. 60-61].

Hopmbl HacnencTBEHHOro IpaBa B
[EJIOM OTMEYAIOTCSl EMHCTBOM COLM-
QIIbHO-YKOHOMHMYECKUX (YHKLHH, OTHAKO
MMEIOT 3HAYUTENIbHBIE OTINYMS U Xapak-

TEpHBIE OCOOEHHOCTH B Pa3UYHBIX CH-
cremax npasa [7, c. 200].

B uwactHOCTH, HEOAMHAKOBBIMU €CTh
npaBuiia, Kacarouuecs 3aBeliaHus. Ha-
MpUMEpP, 3aKOHOAATENILCTBO HEKOTOPBIX
roCyAapCcTB MO3BOJISIET COBMECTHBIE 3a-
BELIaHHUA MEXAY CYNpyraMu; B3aHMHbIE
3aBelllaHs] W3BECTHBI B IMpaBe AHIINU,
CIHA. Inst npaBa Mrtanuu, Ilomsmn 3a-
BEIIaHUE — OJHOCTOPOHHHH aKT, HTOATOMY
JiBa WM OoJiee JIMIa He MOTYT U3JI0KHUTh
CBOIO BOJIIO B OTHOM JJOKyMEHTE HE3aBU-
CHMO OT TOTO, B YBIO IOJB3Y 3aBELIaHUE
COCTaBISIIOCh. PpaHIy3CKUi TpaskaaH-
CKHH KOJEKC MpsSMO 3amperiaeT ooIue
U B3auMHble 3aBewanus. B Ilselinapun,
OpaHIUKM CymiecTBYeT WHCTUTYT JOTO-
BOPOB O HAacJICZIOBAaHUM, ACHUCTBYIOLINE
C MOMEHTa HX 3aKJIIOYEHHS U HE MOTYT
OBITh PaCTOPTHYTHI B OJHOCTOPOHHEM I10-
psanxe [8, c. 138].

[IpuBeneHHble BbILIE MPUMEPHI CBU-
JETENbCTBYIOT O pa3IMYHOM IOJIXOZe
CTpaH Uil PeryJUpOBaHUs HACIEICTBEH-
HBIX MpaBooTHomeHnH. KoHewHo, yka-
3aHHBIC PA3HONIACHS STHUMHU NPHMEPaMHU
He orpanuuuBaorcs [9], [1].

BzaumopneiicTBre pa3iuyHbIX CUCTEM
1paBa B PETYINPOBAHHH HACIC/CTBEH-
HBIX TPAaBOOTHOLIEHUH OCYIIECTBISIET-
csl MyTeM TPH3HAHMS TPaB, BO3HUKIINX
IIPY HACJICAOBAHUH 32 PyOEKOM U ITyTeM
YCTAHOBJICHUSI ¥ TIPIMEHEHHUST MPABOBBIX
HOPM, KaCaroLINXCsl HACJIE0BAaHMUS CBOMM
rpakJJaHWHOM 3a TIpaHulell, korga Ha-
CJICZIHUKY TPEIOCTABISIOTCS CYOBhEKTHB-
HbIC TIpaBa U HAKJIAJbIBAIOTCS 00s3aHHO-
cru [7, c. 200].

VHuuKanys KOIUIM3HOHHBIX HOPM
HACJIeZIOBaHUs  SBJSIETCA  OJHUM U3
CPEICTB TapMOHH3AIMH 3aKOHOAATEINb-
CTBa Pa3HBIX CTPaH MHpA MO IMEPEXOmy
HMMYIIECTBA yMEPIINX K UX HACIEAHUKOB.

BBenenne yHU(HMKAIMOHHBIX HOPM
SIBIISIETCSL  IOCTATOYHO CIIOKHBIM  TIPO-
LIECCOM, HE BCEI/a M IOpOH BecbMa Me/l-
JICHHO MIPUHOCHUT OLLYTHMBIE PE3yIIbTaTHI.
IloaTtomy B Teuenme Bcero XX B., mien
MpoIIecC IMOUCKa ONTUMAJIBHBIX Iy TeH KO-
OpJAMHALUKU NpaBoBoi nonutuku. [lox 3a-
HaBec npouutoro XX Beka., Kak CUUTar0T
MHOTHE CIEUUAINCTBI, 3TH MOUCKU BCE
JKe TIPUBENH K JOCTH)KEHUIO OIpeJiesieH-
HOTO pe3yJibTara.

HUrak, c moMoIibio yHHU()UKAIIMOHHBIX
WHCTPYMEHTOB MOXKHO JOCTHYb OTMpeje-
JIEHHOTO COTJIaCOBAaHUS HAIIMOHAJIBHBIX
CHUCTEM IIpaBa, YMEHBIICHHUE DPA3IHIUSI
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MEXIy HAMH Ha OCHOBE OOLIeNpH3HAH-
HBIX TPUHIWIOB TIpaBa W IEPEIOBBIX
KOHLICTILIMH TIPAaBOBON KYJIBTYPHI B €€ IIIH-
POKOM MOHMMAaHUH JUIS CO3JaHHs SIUHO-
ro KOMIUIEKCA IPABOBBIX HOPM, MpPaBHII,
NPUHIHIIOB, HOPMATHBHBIX PETYISATOPOB,
YTO JOJDKHO NPHUBECTH K OTHOCHTEINILHO-
MYy €IMHCTBY B TOJIKOBAaHHU W IIPUMEHE-
HHUM HOPM IIpaBa U, B PE3yJIbTare, B pery-
JMPOBAHUHU OOIECTBEHHBIX OTHOLICHHH B
uenom |8, c. 138].

Heo0XoauMOCTh MPEOIONCHUST  XOTS
OBl CYIIECCTBCHHBIX PA3HOIIACHH KOJLIH-
3MOHHOTO TIpaBa CTPaH C Pa3InIHBIMHU
MIPAaBOBBIMH KYJIGTYpaMH BBIIBUTACT Ha-
CTOSITENEHYIO HEOOXOIMMOCTH TpUBEJIe-
HUSL K €IUHCTBY KOJUIM3HOHHBIX HOPM
HACJIE/ICTBEHHOTO MpaBa M COOTBETCTBY-
foniell pa3pabOTKH TakWX OOIIMX HOPM,
KOTOpbIe ObUTH Obl B COCTOSIHUM Dery-
JIUpOBaTh OOIIECTBEHHBIC OTHOLICHUS,
MaKCHMaJIbHO YYUTBIBAsi HAI[MOHAJIbHbIC
0COOCHHOCTH  HACJIEICTBEHHBIX HOPM
npaBa ¢ OJHOM CTOPOHBI, a TaKXkKe 00IIHe
TEHJICHIIMY TePEIOBbIX KOHLCTIIHNA MEK-
JYHApOJHOTO YacToro npasa B cepe Ha-
CJIEACTBEHHOIO IIPaBa C IPyTOu.

Takum 00Opa3oM, COBpeMEHHasl yHHU-
¢ukanys He THITaeTCs 00ecHednuTh aod-
COJIIOTHOE €IMHCTBO IPABONPHMEHEHHUS.
OueBUIHO, YTO peabHOM HeNblo YHHDH-
KaIlii Ha COBPEMEHHOM YpPOBHE SIBIISET-
Csl IPUBHECEHUE TOJIBKO OTHOCHTEIHHOM
OIIPE/ICNICHHOCTH B BOIPOC BBIOOpa KOJI-
JIM3UOHHBIX HOPM, OMpEJeNIeHHE IIHPO-
Koi1 cheprl BO3MOXKHOCTEH BBIOOpaA COOT-
BETCTBYIOIICH HAIMOHAIBLHOW CHCTEMBI
npaBa M ONpEJeNeHHe JUIMHHBIX Ilenen
KOJUTM3UOHHBIX TIPHUBS30K.

He nomjeXuT COMHEHHIO, YTO MEX-
JYHApOJHBIN JIOTOBOP CJIEAYET MPU3HATDH
OCHOBHBIM CPEJICTBOM YHH(DUKAIMH KOJI-
JU3HOHHBIX HOPM MEXIYHAapOAHOTO da-
cToro mnpasa. MeXoyHapOIHBI JOrOBOP
SIBJISICTCS OCHOBHBIM METOJIOM YHH(HKa-
IIUH HOPM MEXTyHapOJHOTO YacTOTo Ipa-
Ba — C €ro MOMOIIbIO YCTAHOBJICHO OJU-
HaKOBO€ HOPMATHBHOE pPETYINPOBAHHE
B Hamboiee BaxHbIX cepax oOmIEHHs
pa3sHOHAIMOHABHBIX CYyOBEKTOB TIpaBa
[10, c. 224].

CoBceM Apyroil siBisieTcsl yHUDH-
Kalysi HAaCJICJICTBEHHbIX KOJUIM3MOHHBIX
HOPM B MHOTOCTOPOHHHX JIOKYMEHTax,
pa3pabarblBaeMbIX Ul PETYJINPOBAHHS
HACJIC/ICTBCHHBIX ~OTHOLICHUH cpenu
CTpaH, UMEIOIIUX ACHCTBUTEIBHO 3Ha-
YUTEJbHBIC pa3IM4YMsg B HAIMOHAJb-
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HOM 3aKOHOJATEeJIbCTBE, Kacaroluecs
MIPABOOTHOLICHUI 110 HACIEIOBAHUIO
[10, c. 19-20].

PaccmoTpenye MextyHapoIHOH yHU-
(GUKaIMU HACIIEICTBEHHBIX KOJIM3UOH-
HBIX HOPM IO3BOJIMJIO CJEJIaTh BBIBO,
YTO C TIOMOIIBIO YHU(DUKALMN CYIIECTBY-
€T BO3MOXXHOCTb NPUHTH HE K YHHBEp-
CalbHOCTU TIPABOBBIX HOPM, a JHIIb K
YMEHBIICHHUIO PA3IHINH, ONPEIEeTICHHOTO
COITIACOBAHMUSI HAIMOHANBHBIX  CHCTEM
1paBa, ITO MPUBENET K OTHOCHUTEIHHOMY
€AMHCTBY B IpaBonpuMeHenu [11, c. 74-
75].

VY4auTeIBas 3HAYUTENBHBIE Pa3ITUINS
MaTepUaIbHOTO HACIIEJCTBEHHOTO IIpaBa
pasHBIX CTpaH, KOTOPBIE MPAKTHYECKH
HEBO3MOXKHO YCTPAaHHUTh IyTeM YHH(U-
KallMu 4epe3 KyJbTypHbIE, PEIUTHO3HbIC
U Apyrue NPUHLUIBI [IPaBa Pa3IMYHBIX
IIPABOBBIX CUCTEM, B JIAHHOM Clly4ae Iie-
necoobpa3zHa yHU(UKAIMI UMEHHO KOJ-
JIM3UOHHBIX HOpM [13, c. 547].

BoiBoabl. UTak, HacieacTBeHHOE
NMPaBo0 — COBOKYNMHOCThH HOPM, pery.iu-
PYIOLINX, CBSI3aHHBIE ¢ IePeX00M NpPaB
U 00s13aHHOCTell ymMeplIero K ApPyrum
JIMIAM [0 3aKOHY MJIM 110 3aBellaHUIO.

[lompIToXKMBasi, MOXKHO CHENATh BBI-
BOJI, YTO KOJUTH3HSI B MEKJyHapOIHOM Ha-
CJIEZIOBAaHNH TIPEJICTACT B BUJIE TPOTHBO-
peurst MeXy CHCTEMaMH TIpaBa B IIEJIOM
W HOpPMaMH IIpaBa, B YaCTHOCTH, Kacaro-
MIMXCS MEXYHAPOIHOTO HACICIOBAHHS
B Pa3HbIX CTPaHaX M3-3a UX CHOCOOHOCTH
K B3auMozeiictBuio. [IoaToMy Koyunsmio
B MEXIyHapOJHOM HACIEIOBAHUU Clie-
JyeT ONPENEIUTh KaK TAaKyl0 IPaBOBYIO
CHUTYallUI0, B KOTOPOH MPaBOOTHOLICHHS
[0 HACIIEJJOBAHUIO 4Yepe3 HMHOCTPAaHHbIH
9NIEMEHT CBS3aH C JByMs WM OoJiee Ha-
LUOHAIBHBIMHA CUCTEMaMHU IpaBa, IIyTeM
B3aUMOJICHCTBHUSI CIIOCOOHBI MX PETyIu-
poBarts.

Kommmsun B MeXIyHapOZHOM dacT-
HOM TIpaBe OOYCIIOBICHBI TpeMs TpyI-
mamMu (akTOpoB, a MMEHHO: HaJIMIHeM
pa3IuausIMA
MEXIy HAallMOHAJIBHBIMH IPaBOIOPSIIKa-
MH U UX IUTIOPAJIU3MOM, a TAK)KE COTIACHs
rocy/lapcTBa Cyla Ha B3aUMOJEHCTBHE C
MHOCTPAHHBIM IIPABOM.

Komnmn3nonHnsle  HOpPMBI  SIBISI€TCA
OIOCPEI0BAHHBIM, OJHAKO MEPBOOUYEpE-
HBIM TIPaBOBBIM PETYJSATOPOM, KOTOPBIH
NEHCTBYeT B HEOTHEMJIEMON COBOKYITHO-
CTH C JPYTMMH HOpPMaMH, BbIOMpas s
HUX HAaIPaBJIE€HHE MPABOBOTO PETYIHPO-

HWHOCTPAHHOI'O DJJIEMCHTA,

BaHus. [Ipu Takoil MO3MIMH, OTBEpras
UX YHUCTO TEXHUYCCKHE (DYHKIUH, KOJLTH-
3MOHHBIC HOPMBI MPEACTAIOT B KAYeCTBE
MHOTOTPaHHOTO TPaBOBOro (h)eHOMEHa,
KOTOpBIi CIOCOOEH HaWTH pEeleBaHTHOE
[paBoO B COOTBETCTBHH C KOHKPETHBIMU
00CTOATENBCTBAMM JIENIA.

I/ITaK, IOABITOXKKMBAsA BbINICCKA3aH-
HOE, MOYKHO OTMETHUTB, YTO B paMKax Ka-
KOI‘O-J'II/I6O TpaBoIopsaAKa €CTCCTBEHHBIM
SABJICHUEM SABJIICTCA CMEPTH (I)I/I3I/I‘ICCKI/IX
JIHII, KOTOpasi MPeKpaIaeT mpaBocnocon-
HOCTb 4YCJIOBCKAa M OTKPBIBACT HACICO-
ctBO. Ho, XOTs 4eloBeK IepecTaer cyle-
CTBOBaThb (1)I/I3I/I‘ICCKI/I, OJIHAKO €ro npasa u
0053aHHOCTH MOTYT HEPEXOAUTH K Jpy-
rum unam. Ha aTom eanHooOpasue cury-
allMM 3aKaHYMBAETCsl, TOCKOJIBKY Jajee B
JeificTBHE BCTYMAIOT MPUCYIINE KKIOMY
OTIEITEHOMY MPaBOMOPSIIKY HALMOHAIb-
HbIe 0COOCHHOCTH. DTH 0COOEHHOCTH Ka-
CaloTCs BCEX OCHOBHBIX ATAIOB MpoIecca
HacjI€aOBaHUA.
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