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MU U METOJaMM JIeKJIapUpYEeMbIMU U
MOJIEP)KUBAEMBIMU  MeX1yHapOJHBIM
BaJIIOTHBIM (POHIOM.
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K BOIIPOCY ONPEJAEJEHUSA ITPU3HAKOB
MPUHIMIIOB CEMEMHOT'O TTPABA
YKPAUHBI: TEHE3UC U COBPEMEHHOE
COCTOAHHUE

Oxkcana CTAPUYK,
JIOLICHT Ka(elpbl TPaKIaHCKOTO MTPaBa U MPOoIecca PUANIECKOTO
(akynpreTa BocTOuHOEBpOIEHCKOrO HAIIMOHAILHOTO YHUBEPCUTETA
uMenu Jlecu YkpanHku, KaHAUAAT IOPUAUUECKUX HAYK

Summary

The article is devoted to the research of family law concept and signs principles of
Ukraine. The positivism and natural conception of law origin during historical periods of
the development of the family law science are taken into consideration.

The review and analysis of Soviet, Ukrainian and Russian legal science have been
done. The uniform approaches to comprehension of fundamental ideas of family law
signs are suggested. The personal opinion of the research problem has been formulated
by author.

Keywords: principles of law, fundamental ideas, family law principles, objective
definiteness, compulsory, systematic and interconsistency, universality, stability,
regularity.

AHHOTAIUA
CTaThs TOCBAIIEHA HCCIEIOBAHUIO MOHSTHS U TPHU3HAKOB IPHHIMIOB CEMEHHOTO
npaBa YKpauHbl ¢ yYETOM IMO3UTUBUCTCKON U €CTECTBEHHOMN KOHLICTIIIUY ITPOUCXOMKICHUS
[IpaBa B pa3IM4Hble UCTOPUYECKUE MEPUOAbl Pa3BUTHUsA HayKu cemeliHoro mpasa. Ocy-
LIECTBIIEH 0030p M aHAU3 TeX HapaOOTOK, KOTOphIE OBUTH CIeNaHbl B 3TOM HallpaBie-
HUM B COBETCKOH, YKpaMHCKOH M pocCUICKON IpaBOBOW HayKe M MPEIUIOKEHbI €ANHBIC
TIO/IXO/BI K MOHMMAHUIO MPU3HAKOB OCHOBHBIX HIEH CeMeIfHOro npasa, c(hopMyIHPOBAHO

COOCTBEHHOE BUACHHUE 3TOH MPOOIEMBI HCCIIETOBAHMS.

KiroueBble clioBa: TPUHIMIBI [IPaBa, PYKOBOSIIHE (OCHOBOIMONArAOIIHE) HIICH,
TIPUHIUITEI CEMEHHOTO TpaBa, MpeIMeTHas! OIPEAeIeHHOCTh, 00Me003aTeNbHOCTh, CH-
CTEMHOCTb M B3aUMOCOIIACOBAHHOCTb, YHHBEPCAIBHOCTb, CTAOMIBHOCTB, PEryNIATHB-

HOCTb.

O0CTAHOBKAa MpoosieMbl. -
(heKTUBHOCTH JeWCTBUS
HOpPMAaTUBHO-TIPABOBBIX aKTOB B CEMEii-
HOM TIpaBe HE MOXKET OBITh YCIEIIHBIM
0e3 JI0JDKHOTO TEOPETHIECKOTO 000CHO-
BaHUs, KOTOPBIM €CTh OCHOBHBIC HICH
OJTHOMMEHHOH OTpaciu mpasa. Yka3aH-
Has MpobJeMa akTyalibHa TaKXkKe C M03H-
LM TOTO, YTO OHA SIBJISIETCS OCHOBOIIO-
JIararoliei B pa3BUTHH BCErO CEMEiHO-
ro npaBa YKpauHbl, a IOTOMYy Tpedyer
BBIPAOOTKH KOHIIETITYaJ bHBIX MOIXO00B
K ONPEACICHHUIO TIOHSITHS M MPU3HAKOB
MIPUHIIMIIOB CEMEWHOTO MpaBa B pa3jiny-
HBIE HCTOPUUYECKHE TEPUOIBL.
IIpobneme NpUHLUIIOB NpaBa yjele-
HO BHHMMaHHE KaK YYCHBIX COBETCKOTO
nepuona: C. C. Anekceesa, H. I. Anex-
cauiposa, B. M. Bemsixuna, A. H. Ero-
posa, H. W. Kosro0pel, E. A. Jlykamre-
BOii, A. B. MunikeBnua, O. B. CmupHoBa,
b. B. llletinmmua, JI. C. SIBuua, Tak u
COBPEMEHHBIX TeopeTukoB mpasa: M. TI.
Baxnosckoii, A. M. Konoaus, C. I1. Ilo-
rpebusika, E. A. YBapoBoii u zp.

Omnpeznenenye MOHATHS U IPU3HAKOB
MIPUHILIMIIOB MIPaBa JaeTCsl B OTPACIIEBOM
JUTeparype o ceMeHHOMY IPaBy, B KOTO-
poii Ha OCHOBE TEOPHH IIpaBa Ompeselie-
HO TIOHSITHE U CYIIHOCTh ITPUHIIMIIOB OI-
HOMMEHHOW OTpAaciH MpaBa U OYePUCHBI
WX TMpu3HaKku. Tak, OTAEIbHBIE aCTIEKTHI
TOHSITHST TIPUHIIATIOB CEMEWHOTO IpaBa
uccnenytores B padorax JI. H. Bapano-
Boii, B. 1. bopucosoii, B. C. [onanuyxka,
U. B. XKununkosoii, A. B. Ky3nernosoii,
B. I1. Muponesnxo, C. A. [Iunurmenko, H.
B. Xapamxsl, E. A. Xaputonosa, 1O. C.
Kpacnoro, B. H. Yepners, C. U. Illu-
moH, H. C. lllepcTHeBOH.

A motomy, niesecoodpasno 0000iie-
HHUE HAyYHBIX TPYHOB, KAaCAIOIIUXCS I10-
HATHUSA U NPU3HAKOB MPHHLMIIOB CEMeii-
HOTO TIpaBa KaK COBETCKOTO TEpH Ofa,
TaK ¥ COBPEMEHHOTO BUICHUSI.

Leabi0 cTaTbl SBISCTCS HCCICHO-
BaHME TIOHSTUS M NMPU3HAKOB OCHOBHBIX
uae ceMerHHoro mpasa C y4eToM I03H-
THUBHUCTCKOM M €CTECTBEHHOMN KOHIICIIIN
MIPOMCXOXKICHUSI TIPaBa U Ha 3TOW OCHOBE
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(hopMyIMpOBaHUE BBIBOIOB OTHOCHTEIb-
HO COOCTBEHHOTO BHJICHHUSI TNPOOIEMBI
WCCIIEIOBaHHSI.

Jiia  ToCcTHXEHHsT IOCTaBICHHON
LIeJM HEOOXOIUMO PELIUTh CIIEIYIOIe
3aJa4n:

— POaHaIN3UPOBATh OCHOBHBIE MO~
XOIbl K OIpEIENICHHUIO IMOHATHA NpPUH-
LIMIIOB CEMEWHOro IMpaBa COIIACHO TIO0-
3UTUBUCTCKOM W €CTECTBEHHOH TEOPHH
MIPOUCXOXKICHUSI TIPaBa,;

— BBUICHUTH W IPOaHAJIH3UPOBATH
MIPU3HAKU OCHOBHBIX HJIEH CeMEeHHOro
IIpaBa B pa3IMuHbIC UCTOPUYCCKHE IIe-
PpHOIE;

— chopmynrpoBarh COOCTBEHHBIC
BBIBOJII BUJICHHS MPOOJIEMBI HCCIIEI0-
BaHUA.

H3n0:xeHne 0CHOBHBIX M0JI0KEHHUH.
Tepmun “mpuHINT TPOUCXOTUT OT Jia-
THHCKOTO clioBa “principium”, koropoe
O3HAuaeT Hauana, ocHosa. B mpaBoBoOii
JNOKTPHHE TPH OIpPENeNeHNH NPHHIN-
TIOB TIpaBa yHOTPEOISIOT TaKHe MOHSTHS
KaK: BBIXOJHbIE, TEOpETHYECKUE, 00IIue,
HOPMAaTHBHO-PYKOBO/ISIIIIUE TOJIOKECHUS,
OCHOBHBIC, PYKOBOASINME, BeIyIIHe
MPUHIAIGL  (MIEH), 3aKOHOMEPHOCTH,
CYIIHOCTb, CUCTEMa KOOPJIMHAT U T. II.

Crioppl 00 OIpEETICHUN TIOHSTHUS
MPUHILIMIIOB CEMEIHOro IMpasa MpoJo-
JKAIOTCSL y’Ke B TEUCHHE 3HAYMTEIHHOTO
BpPEMEHH, HO TPaBOBasi JOKTPHUHA €IHHO-
IO MHEHHUS] OTHOCUTEJIBHO ATOTO TaK U HE
BbIpaboTaa.

Paznensist xapakTepHyro Uil IIpaBo-
BOW JTOKTPHHBI COBETCKOTO II€pUOJIa TMO-
3UTHUBHCTCKYIO TEOPUIO TMPOUCXOKICHHS
npasa, B. II. Muponenko, C. A. ITuu-
TIEHKO MOJ{ NPUHIMIIAMU CEMEHHOTO Ipa-
Ba MOHUMAIOT 3aKpETUICHHBIE JIeHCTBYIO-
OMM  3aKOHOAATEIbCTBOM  OCHOBHBIC
TIPUHIIMIIBI, UJACH, PYKOBOJISIIHUE MOJIO-
JKEHHMsI, COIVIACHO KOTOPBIM HOPMaMH ce-
MEWHOTO IpaBa PeryIupyoTCs TNIHBIE H
HMMYIIIECTBEHHbIE OTHOLICHUS, BO3HUKA-
FOLIHME MEXY CYNpPYTaMH, POAUTEINSIMU U
JIETbMH, IPYTUMU YJIEHAMHU CEMBU [l, C.
27]; H. C. IllepcTHeBa — KaKk Te pyKOBO-
JSIIIHAE TIONIOKEHUSI, KOTOpBle 00J1aaroT
HOPMAaTHBHBIM BBIPQKEHHEM, OTIpEIes-
10T MPaBOBYIO IOJIMTUKY TOCyIapcTBa B
obecriedeHNH OXpaHbl U 3aIUTHl CEMbH,
MaTepHHCTBA, OTLOBCTBA, AETCTBA U OT-
paXarT  COLHMAJIbHO-IKOHOMUYECKYIO
HaIpaBICHHOCTh 001IecTBa [2].

Crnemys ecTeCTBEHHOW KOHLEIIIHH
BO3HUKHOBeHWUs mpasa, B. C. [omanuyk,
E. A. Xaputonos, C. 1. Illumon paccma-
TPHUBAIOT IMPUHIMIIEI CEMEHHOro mpasa

KaK PyKOBOASIIUE UIEH, COIIACHO KOTO-
PBIMOCYILECTBIISIETCSICEMEHHO-TTPaBOBOE
perynupoBaHue OOIIECTBEHHBIX OTHO-
wennii [3, c. 14; 4, ¢. 18; 5, c. 36]; 0.
C. KpacHblif — KaK 0CHOBOIOJIAraloIue
MIPUHIIMIBL, XapaKTepHbIE AJIs BCEX WM
OOJIBIIMHCTBA WHCTUTYTOB MOCJEIHEH 1
3aKpeIUicHHbIe B ee HopMmax [6, c. 29],
A. B. Ky3zenoBa — xak 00yCIIOB/ICHHbIE
YCTIOBHSMH OOIIECTBEHHON KU3HH, BBI-
pa’keHHBIC B COZAEP)KAHUU HOPM CeMeii-
HOT'0 IIpaBa OCHOBOIIOJIAraloIue Hayaa,
KOTOpBIE OIPEEIAI0T OCHOBHbIE IIPaBO-
BbIE OCOOCHHOCTH CEMEHHOro ImpaBa H
o0ecreunBaloT penieHne 3a1ad MpaBo-
BOTO PETyJIMPOBaHMS OpayHO-CEMEHHBIX
oTHoOWIeHwii [7, ¢. 72].

i MOTHOTrO PAcKpbITUS MOHATHSA
OCHOBHBIX HJIeH ceMeiHOro npasa YKpa-
UHBI 11es1ec000pa3HO MPOaHATM3UPOBATH
ux npusHaky. HeoOXoaMMO IOMHUTB,
YTO NPUHLUIBLI CEMEHHOro Impasa SB-
JISIFOTCSL.  OTPACIIEBOM  PAa3HOBUHOCTHIO
MIPUHIIMIIOB TIPaBa, MOITOMY XapaKTepH-
3ys OCHOBHbIE UJIEM OJHOUMEHHOH OT-
pacnu npasa oOpaTuMcs K TeM HapaboT-
KaM, KOTOpble ObUIM CAENaHbl YYSHBIMH
B TEOPHH TpaBa Kak COBETCKOTO I1eproia
TaK U B yCJIOBUSAX COBPEMEHHOCTH.

B coserckuii mepuon IpuU3HAKOM
NPUHLMIIOB IIpaBa ObUI WX HCTOpUYE-
ckuii xapakrep. Tak, H. I. Amnekcan-
npos, E. A. Jlykamesa, A. B. MunkeBna
YIBEpKIajdM, YTO NPUHLUINBI [IpaBa He
SIBJISIIOTCS] BEUHBIMH, TaK e, KaK U OTHO-
LIEHUs, KOTOpble UMU Bblpakarorcs. OHn
HCTOPUUYECKHUE U TEPEXOIHBIC MTPOTYKTHI
[8,¢c.93;9, c.21; 10, c. 128].

Ha ucropuueckuii xapakrep MpHUH-
LIUIOB MpaBa yKa3bIBalOT U COBPEMEH-
HbIC y4Y€HbIE B OTpAcJEBOH JIMTeparype
o cemeitHoMy npaBy. B. H. Uepnera ot1-
MEYaeT, YTO UCTOPUYHOCTD KaK MIPU3HAK
CeMEHHO-TIPaBOBbIX MPUHIHMIIOB MPO-
SIBISIETCSL B TOM, YTO Ha KaKIOM JTare
UCTOPUYECKOrO Pa3BUTHUS (DYyHKIHOHU-
POBaJIM CBOU IPHUHIIUIIBI CEMEHHOTO Ipa-
Ba, KOTOPBIE OTPaKaIl 3aKOHOMEPHOCTH
pasBuTHs Opaka u cembr [11, ¢. 107].

Msl He pasznernsieM MHEHHsT 00 UCTO-
PUYECKOM XapaKTepe INPHHIMIIOB IIpaBa,
MIOCKOJIbKY, HECMOTpPS Ha TO, 4TO B IPO-
ecce MCTOPUYECKOTO PasBHTHS OOIe-
CTBA C U3MEHEHUEM COLIMAIbHON, HAIlNO-
HaJIbHOU WJIM KJIACCOBOM €r0 CTPYKTYPBI
MEHSUIUCh MOAXOABl K UX MOHMMAHUIO,
HO MPHUHIMIBI OCTaBaJIMCh TeMu xe. Mx
HEeIb35 CO3/1aBaTh, U3MEHATH WK, HA000-
POT, OTMEHATb.

Eme oqHuM M3 MPU3HAKOB NPUHIU-
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OB NIpaBa COBETCKOrO Meprofa ObLI nx
WICOJOTUYECKUI XapakTep, 4YTO MO-
TBepkasioch B padorax O. B. CmupHo-
Ba, b. B. lllefingnuna, JI. C. SBuua, xo-
TOpBIEC YKa3bIBAJIM HA TO, YTO MPUHIIMITBI
IIpaBa BBIPAKAIOT CO3HATENIBHOE CTPEM-
JIEHUE JIIOZIeH MyTeM BBIPA0OTKU OOIIHX
OPHEHTHPOB HAIIPABUTh CBOE NOBEJICHNE
B COOTBETCTBHH C OOBCKTUBHBIMH 3a-
KOHOMEPHOCTSIMU U TEHICHLUUSAMHU pas-
BUTHS OOIIECTBA B IIEJIOM M OTJEIBHBIX
OOIIIECTBEHHBIX SBJICHUM, B TOM 4HCIIE
SKOHOMMKH, MOJIUTHKH, MOPAIIH U TIpaBa
[12, c. 11; 13, c. 67-68; 14, c. 64].

Ha nneonornueckuii xapaxrep mpuH-
uunoB npasa ykasbiBaeT U. 1. baxHos-
CKasi B CBOEM JIHCCEPTAllMOHHOM HCClie-
noBanuy “OCHOBOIOJIAraloIINe MPUHIIN-
I1bl IIpaBa KaK MHTETPUPYIOLIUN 3JIeMEHT
MIpaBoOBO# crcTeMbl Ykpauusr” [15].

Mpl cyuTaeM HENpPHEMIIEMBIM 3TOT
NPU3HAK, BE/lb Pa3/ieisis €CTECTBEHHBIC
Wen BO3HUKHOBEHUsS NpaBa, MPUHIIMIIBI
JIe)KaT B €ro OCHOBE, (hOPMHUPYIOT ero,
OIPEETISIOT COlEPKAHUE U HAIPaBIICH-
HOCTh €r0 HOPM.

Hapsiny ¢ umpeonormueckum xapax-
TEpOM MPUHIMIIOB IpaBa y4YEHbIE Kak
coBerckoro mepuona, a umenno: C. C.
Anexcees, H. I Anekcannpos, B. M.
Bemsxun, A. M. Eropos [16, c. 103; 17,
c. 17; 18, c. 27; 19, c. 26], Tak u coBpe-
mennoctr (M. IT. Baxnosckas, E. A. VBa-
posa, B. H. Uephera) ykasbiBatoT Ha UX
O00BEKTHBHYIO  00yCIOBIEeHHOCTh  [15;
20; 11]. BerlmieymoMsIHyTEIE aBTOPBI OT-
MEUaroT, YTO MPHHIMIIEI IIpaBa HE NpH-
MEHSIFOTCS K ITPUPOJIE U K YETIOBEYECKOM
UCTOpHH, a aOCTparupyroTcsi M3 HHUX,
CYILECTBYIOT PEabHO M OOBEKTHBHO B
CaMoM TIpaBe M OOYCIIOBICHHBIE SKOHO-
MHYECKUM U COLHAJIbHO-TIOIUTHYECKUM
YCTpOICTBOM 00IIeCcTBa, 0COOCHHOCTSI-
MH (YHKLIHOHUPOBAHUS MOIUTHIECKOH
CHCTEMBI.

Wrak, OOBEKTHBHOCTh HPUHIIMIIOB
IpaBa CBS3BIBAJIM C TE€M, YTO UX BOILIO-
IICHHE B XXM3HB JJIS1 JTFOOOT0 rocy1apcTBa
cocTaBisieT OOBEKTHBHYH) HEOOXO/H-
MOCTb, 3KOHOMHUYECKHUH U MOJTUTHYECKUH
CTpOH rOCyJIapcTBa, JaeT OOBEKTUBHYIO
BO3MOXXHOCTb  OCIICIOBATEILHOTO  MX
OCYILECTBIIECHUS.

B HayuHO# uTepaType HaCTOAILIETO,
Kak NPU3HAK [PUHIMIIOB IIpaBa y4YeHbIe
YKa3bIBAIOT HA MX PETyJISATUBHBIN Xapak-
tep. Tak, B. H. Cemenos, A. fl. Ilpar-
HioK, B. H. UepHera oObsICHSIFOT 3TO TeM,
YTO TPUHLUIIBI TpaBa — 3TO IPOIYKT
CO3HAHMS W BOJHM JIIOACH, KOTOpBIE CO-
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JIepKaT ONpEe/e/ICHHbIC BEIICHUs, TPe-
MUCAHUSI, TIPAaBUIIA TTOBEACHUS, KOTOPbIC
peaM3yroTCsi B KU3HH OOIIECTBOM U
rOCYIapCTBOM U PETYIHPYIOT CTOJBKO,
CKOJIBKO peryaupyeT camo mpaso [21, c.
12-14; 11].

Mpbl cyMTaeM, 4TO PETYISTHBHOCTH
— 3TO BCIIOMOTATENIbHBIN MPH3HAK TPHH-
IIUIIOB CEMENHOTO MpaBa, Belb JINYHbBIC
HEMMYIIICCTBEHHbIC U HMMYIICCTBCHHBIC
OTHOIIICHUSI PETYIUPYIOTCS C TTOMOIIBIO
HOPM IIpaBa, KOTOpbIe UMEIOT peryisi-
TUBHBII xapakrep. OCHOBOIONArAIOIIHE
UJCH CEMEHHOro TpaBa OINPEACISIOT
camy HOpPMY, BElb JICXKAT B €€ OCHOBC.
OpiHaKoO peryiupoBaHHe OOIECTBEHHBIX
OTHOIICHUH C TOMOIIBIO ITPUHIIUIIOB
MpaBa OCYIICCTBISICTCS B OTICIBHBIX
CllyyasiX, B YaCTHOCTH MPU OTCYTCTBHU
MO00OHON HOPMBI JUIsi PEryJIHPOBaHUS
OOIIECTBEHHBIX OTHOLIEHHUH (aHaJIoTHsI
3aKOHa) MPUMEHSIOTCS OOIINe TPHUHIIN-
TTBI TIpaBa (aHaJIOTHsI TIPaBa).

E1ie o/iHAM M3 MIPU3HAKOB OCHOBHBIX
UJIeil KaKk COBETCKOTO MEepHOoa, TaK H
HACTOSIIIETO SIBISICTCS HOPMATHBHOCTH,
KOTOPYIO Y4YE€HBIC OINpEICIsUId  IyTeM
yKa3bIBaHUS Ha TO, YTO TIPUHITUIIBI TIPaBa
SIBIISTIOTCSL  0011e00s13aTebHBIMU,  (hOp-
MaJbHO OMPE/ICICHHBIMU U YCTAHOBIICH-
HBIMH TOCYIAPCTBOM, YTO TTO3BOJISIET UM
BBIMOJHATh  (DYHKIIUIO PEryJIHpPOBaHUS
OOIIIECTBEHHBIX MPOILIECCOB, MPUYEM HE
TOJIBKO OINOCPEIOBAaHHO Yepe3 HOPMBI,
HO M caMmocToATeNIbHO. CTOpOHHUKaMU
HOPMATHUBHOCTH TPUHITUIIOB TIpaBa siBJIs-
torcst U. I1. baxunosckast, H. 1. Ko3robpa,
O. B. Cmupnos, H. B. Xapamxa, B. H.
Yepuera, H. C. [lepctHesa [22, c. 189;
12, ¢. 13; 23, ¢c. 73-74].

Hamu oTpuiiaetTcs eAMHCTBO U B3aH-
MO3aBHCHUMOCTh TIPHHIIMIIOB TIpaBa H
HOPM IpaBa, MOCKOJIBKY UX HEBO3MOYKHO
OTOXJIECTBUTh HU B ITUMOJIOTHYECKOM,
HU B THOCEOJIOTMYECKOM aCIIeKTax.

CroBo “HOpMa” O3HAYAET NpAGUO,
npumep, Mepuo, B TO BpeMsi Kak “npuH-
N’ — Hauano, OCHOBd, UCXOOHOE NOJIO-
JiceHue.

B T'HOCEOIOTMYECKOM AacIeKTe He-
BO3MO)KHO OTOXKACCTBIICHHE MTPUHIIUIIOB
npaBa U HOPM IIpaBa, Be/b TPaBO pac-
KpBIBACTCSl uYepe3 CHUCTEMY HOPM, T.€.
MMOHUMAECTCST HOPMATHBHO, a MPUHIIUIIBI
npaBa JIe)KAT B OCHOBE MpaBa U OINpejie-
JISIFOT COZIEPKAHUE €r0 HOPM.

C 11e71pI0 TIPOBE/ICHHS COOTHOIIICHHE
MEX/y NMPUHIMIIAMUA U HOPMaMH TpaBa
ompeneniM (HOPMBI UX BBIPAKECHUsI, KO-
TOpPbIE MOTYT OBITh Pa3THIHBIMH.

3aKoHOJATENBEHOE 3aKpeIIeHUe
MIPUHIUIIOB BO3MOXKHO B BHUJIE OTHEINb-
HOW CTaThd, KOTOpas COIACPKHUT WX Ha-
3Banue. Hanpumep, ct. 7 Cemeiinoro xo-
nekca Ykpaunsl (nanee — CK Vkpaussr),
KoTOpasi HasbiBaeTcs “‘OOIIMEe OCHOBBI
peryJaupoBaHHsi CEeMEHHBIX  OTHOLIe-
Huii”. Jlpyrum cnoco60M BHELIHETO Bbl-
paXkeHHs NMPUHLUIIOB CEMEHHOro mpasa
SIBJISICTCSl X 3aKPEIUICHUE B OTACIBHOM
cTaTbe, coleprkaniedl Ha3BaHHE W Kpar-
Kyto xapakrepuctuky (ct. 25 CK Ykpan-
HbI — €AMHOOpauKe KaK MPUHIUI UHCTHU-
TyTa Opaka). Kpome 3T0ro, BO3MOKHBIM
CIIoco0OM MaTepHaIn3anyuy MPUHIUIIOB
SIBJISIETCS] MX 3aKPETUICHUE B HECKOJIBKHX
CTaTbsIX HOPMATUBHO-IIPABOBOIO aKTa
(ct. cr. 141, 142 CK VYkpauHbl — IpPHH-
LIUIT PABEHCTBA MpaB M 00s13aHHOCTEH po-
JMTENEN U JIeTel).

CeroziHsl B 3aKOHOTBOPUYECTBE 3aKpe-
NUICsS TEKCTyalbHBIM Croco0 BhIpake-
HUSL OTPACJICBBIX OCHOBOIOJIATafOLINX
uaet B Hopmax-npuHrmnax. Tak, B CK
VKpauHbl COAEpXKATCSA  CIELHaNbHbIE
CTaTby, B KOTOPBIX 3aKPEILICHBI IPUHIIU-
Bl CEMEHHOTO TpaBa YKpauHsl (CT. CT. 7,
9uap.).

IlepeyeHb NPUHIMIIOB CEMEUHOTO
npaBa YkpauHsl 3akperieH B ¢T. 7 CK
VYkpaunbl. X0Ts 3aKOHO/IaTeJIb Ha3bIBACT
ee “OO0IIMe 0CHOBBI PEryJIHPOBaHHS Ce-
MEHHBIX OTHOIICHWH”, MBI CYHTaeM He-
00XOAUMBIM IEPEUMEHOBATh HA3BAHUE
crarby Ha “TIpUHINIBI ceMeHHOTro pasa
VYkpauHbl”, MOCKOJIBKY T€ OCHOBOIIOJA-
ralolIne U, KOTOPBIE 3aKpeIICHHEIC B
9TOM CcTaThe, JIEKAT B OCHOBE CEMEIHOro
IpaBa U ONPEIeIIIOT COIepIKaHue U Ha-
MIPABJICHHOCTb €TI0 HOPM .

Ho omHOBpeMEHHO HEOOXOIUMO
penaktuposars cT. 7 CK Ykpaunsl, no-
CKOJIbKY: BO-IIEPBBIX, IPUHIHUI PEryJIu-
pOBaHUSI CEMEWHBIX OTHOILIEHWH IO J0-
TOBOPEHHOCTH MEXIY MX yYaCTHHUKaMH
SIBIAETCS. MEKOTPACIIEBBIM IIPUHIIUIIOM,
IIOCKOJIbKY JISKUT B OCHOBE HOPM He
TOJIBKO CEMEMHOro mpasa, HO M JAPYTux
oTpacieil mpasa, B YaCTHOCTH TPakIaH-
CKOTO ITPaBa; BO-BTOPBIX, IPHHIIHIIBI 00e-
CIIEUCHUs 1IPaBa Ha CyIeOHYIO 3alLIUTy U
CIIPaBEUIUBOCTH, JTO0OPOCOBECTHOCTH U
PasyMHOCTH SIBISIFOTCST  OOILETIPABOBBI-
MU NPUHIUIIAMH, BEIb JISKAT B OCHOBE
HOPM BceX OTpaciieil IpaBa; B-TPETbUX,
NPUHIMII PaBEHCTBA IpaB U OOSI3aHHO-
CTell AKEHIIMHBI U MY)KYMHBI B CEMEHHBIX
OTHOIICHUSX, Opake M CeMbe SIBISIETCS
[IPUHLUIIOM HHCTUTYTa Opaka, a He OT-
pacieBbIM NPUHIUIIOM.
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B 10 ke BpeMsi HEOOXOIUMO IIOM-
HUTb, YTO MaTepHAIM3ALUSI NPUHINIIOB
CeMEeWHOro IpaBa He 3Ha4YaeT, YTO OCHOB-
HBIE MJeH NPUOOPETAIOT BCE NMPH3HAKU
HOPM TpaBa, BE/Ib OHM COBIIAJIAIOT TOJIb-
KO TI0 COIEPIKaHUIO.

[TosTomMy ymectHO 3ameuaer B. U.
BopoastHCKuii, 4TO NPUHLUIIBI U HOPMBI
B CTPYKTypE IpaBa CIeIyeT paccMaTrpH-
BaTh KaKk 0a30Bble M CaMOCTOSITEIbHBIC
anmeMenTHI [24, ¢. 110].

Mer pazgensem nozunuto B. U. bo-
POASIHCKOTO M CUMTAEM, YTO MPHHIHIIBI
MpaBa B CUCTEME MpaBa UTPAOT [NIABHYIO
(6a30By10) pOJIb, TTOCKOIBKY OHH JIEKAT
B OCHOBE HOpPM IIpaBa, ONpenesis uX
COZIep)KaHWE M CYIIHOCTb. [IpuHIHMIIBI
W HOpPMBI IpaBa MMEIOT TPaBO Ha Cy-
LIIECTBOBAHME B OJHOW CHCTEME IpaBa,
HO KaK CaMOCTOSITEJbHBIE 3JIEMEHTBHI.
Henpuemnemo omnpeneneHue Hopma-
TUBHOCTH TPHUHIHUIIOB IPaBa, KOTOPYIO
00OCHOBBIBAJIM Uepe3 HOPMBI IIPaBa,
yKa3blBask Ha HMX 00MIe00s3aTeNbHOCTb,
(hopManbHYI0 ONMpPENENICHHOCTh U yCTa-
HOBJIGHHOCTh TocynapcTBoM. OjHako
MIPUHIIMITBI TIPaBa SIBJISIOTCS 00111e00s13a-
TEJIbHBIMH, HOCKOJIBKY OCHOBHBIX HJIEH
JIOJDKHBI  COOMIONaTh CyOBEKTHI IIPaBO-
TBOPYECTBA TIPH OCYIIECTBICHUH TIPABO-
BOTO PEryJIIMPOBaHUsI OOIECTBEHHBIX OT-
HOLICHUH.

Cpeu MpU3HAKOB MPHHIUIIOB IpaBa
B COBETCKHII NEpHOIl U B COBPEMEHHOU
NPaBOBOMW JIOKTPHHE BBIIEINISIOT UX YHH-
BEPCAJIbHOCTb, BBICOKYIO HMIIEPATHB-
HOCTh M OOLIYI0 3HAYUMOCTB, Ba)KHOCTb
koTopbIx ykaseiatoT C. C. Anekcees, A.
M. Konomwuii, O. B. CmupHos, H. B. Xa-
pamxka, B. H. Yepnera, JI. C. SIBuu un
MHOT'H€E JIpyTHE.

O. 1. JIaBpuB Kak IpU3HAK NPUHIIU-
[OB IpaBa Ha3bIBAET UX CHCTEMHOCTH
U B3aMMOCOINIACOBAHHOCTb. be3yciios-
HO, TIPUHIIMUIIE [IPaBa AOJDKHEI OBITH HE
TOJIBKO B3aMMOCOTJIACOBAHHBIMH MEXILY
c00O0H, HO ¥ C IPYTMMH dJIEMEHTaMHU T1pa-
BOBOTO peryJupoBanus. B coorBercTBun
C NIPUHLUIIAMH TTpaBa GOPMHPYETCS CHU-
crema npasa. M nmostomy B3aumocoria-
COBaHHOCTb JIEMEHTOB [IPABOBOTO Pery-
JIUPOBaHMs O0ECIIeUMBACT IIE/ICHAPAB-
JIEHHOE BO3/EHCTBHE BCEH CHCTEMBI TIpa-
Ba [26, ¢. 26]. MBI cOTIacHBI C TE€M, YTO
MIPUHIIMIIBL [IPaBa JIOJDKHBI HAXOAWUTHCS
B CUCTEME M OBITh COIIACOBAHHBIMHU KaK
MEXKTy COOOM, TaK M C APYTUMH dJIEMEH-
TaMH CUCTEMBI 11paBa.

W. 11. baxunosckas, H. B. Xapamxa
K T[pHU3HAKaM TPHHIUIIOB CEMEIHOro
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TpaBa OTHOCAT TaKXE UX CTa6I/IJ'lLHOCTB.
Ecnu HOpMBI ITpaBa SABISAIOTCA U3MEHUYH-
BBIMU U MPUHUMAIOTCS Ul yperylupo-
BaHMs OTHOUICHUH, KOTOpPBIE CYIIECTBY-
I0T B 0OIIECTBE, TO TPHHLUIBI IpaBa
JIOJITOBPEMEHHBIE, YTO CBUJIETEIbCTBYET
00 MX CTaOMIIBHOCTH.

Jns oCHOBHBIX HIeH cemelHOo-
ro npaBa XapakTepHa WX MNpeaMeTHas
ONPEAEICHHOCTh, IOCKOJIbKY IpHH-
LUIBl CEMEHHOro IpaBa BbIPAXKAIOT
CYIIHOCTh HOPM CEMEHHOTro IpaBa, ¢
MIOMOIIIBI0  KOTOPBIX ~ OCYIIECTBIISET-
cs IIPaBOBOE PEryJMPOBAaHUE JIMYHBIX
HEUMYIIECTBEHHBIX U UMYIIECTBEHHbBIX
OTHOILIEGHUH, KOTOpbIE  OMpEIeNIeHbI
MIPEIMETOM TPABOBOIO PEryIHPOBAHUS
OJIHOMMEHHOW OTpaciy Mpasa.

C. II. TlorpeOHsiK Kak TpHU3HAKU
MIPUHIIMIIOB TIpaBa yKa3bIBaeT HA UX He-
NEPCOHU(PHKANIO U HEUCUEPIIAEMOCTb.
Henepconndukanus, T.e. OTCYTCTBHUE
yKa3aHUs Ha KOHKPETHOTO ajipecara, 1o-
3BOJISICT IPUHLIMIIAM aJIPECOBBIBATHCS HE
K KaKOW-TO OJIHOW JIMYHOCTH, a cpa3y Ko
MHOI'MM TIOMMCHHO HC MNEPCUYUCIICHBIX.
HewucuepnaemMocTb NPUHIMIIOB O3HAYaeT
BO3MOKHOCTh MX MHOTOKpAaTHOHM peasu-
sanmu [27, ¢. 22].

W sTOT nepeueHb NPU3HAKOB MPUH-
LUIIOB CEMENHOTO IpaBa MOKHO MPOJI0I-
JKaTh, BeJJb IPaBOBasi JOKTPHHA Mpeia-
raer HeucueprnaeMblii epeyeHb Mpu3Ha-
KOB OCHOBHBIX UJICH, JIeXKAIUX B OCHOBE
HOPM C IOMOIIBIO KOTOPBIX OCYIIECTBIIA-
eTcs MPaBOBOE PEryJIMPOBaHME JTMYHBIX
HEMMYIIECTBEHHbIX M HMYILECTBEHHBIX
OTHOUIEHUH. A MMEHHO. LIENEYCTPEM-
JIEHHOCTh (leNieBasi HampaBICHHOCTD);
a0CTPaKTHOCTh M 00OOIIEHHOCTD; (yH-
JTAMEHTAJIbHBINA XapakTep; AeHCTBUTEIIb-
HOCTB; OTBJICYEHHOCTb, B3aMMOCBS3b U
€IMHCTBO OTHOCHUTEJIBHO HOPM IIpaBa,
BHYTPEHHEE €IMHCTBO U T. [I.

BoiBoabsl. HecmoTtpss Ha MHOT000-
pasue onpeneseHUi IPU3HAKOB IPUHITH-
II0B CEMEIHOTO IpaBa, OHO MOXKET OBbITh
CBEJICHO K CJICIYIOIEMY:

1) CoBpemeHHas IpaBoOBast TOKTPH-
Ha TaK ¥ He CMoIIa BEIpaboTaTh eIuHO-
T'O MOJXO0AA K OINPEJIEICHNIO TPHU3HAKOB
NPUHIIUIIOB ceMeiHoro mpaBa Ykpau-
HBI, 4TO, KOHEYHO, 3aTPyJHSeT UX I0-
HUMaHMUe;

2) HecMoTpst Ha CTpeMIIEHHE YUCHBIX
NpEeAJIOKUTL CBOU MMPU3HAKK IPUHIIUIIOB
CeMEWHOro Mpasa, UX B3IVIs(bl HE UMEIOT
CYILIECTBEHHBIX H3MEHEHMH, Belb BCE
CBOAMTCS K TOXKIECTBEHHOMY ITOHHMa-
HUIO OCHOBHBIX WJICH, YYUTBHIBas ecTe-

CTBGHHy}O NI l'IO3I/ITI/IBI/ICTCKy}O KOH-
LEMIIUH [TPABOTIOHUMAHUS;

3) Ilpu ompeneneHuH TPU3HAKOB
MPUHLMIIOB CEMEHHOro ImpaBa Y4H-
TBIBaeTCS CyOBEKTUBHBIN (akTop, B
pesyibrare 4ero (GpopMyaHpOBKH IpH-
3HAKOB OCHOBHBIX HJICH HEOJUHAKOB Y
pasHbIX aBTOPOB, XOTS WX MOHUMAaHUE
TOXKJIECCTBEHHO,

4) He mpeteHmys Ha 3aKIIOYATENb-
HOE peIIeHHe MpoOIeMbl TPUHIIUTIOB
ceMeifHOro mpaBa YKpauHbl, YYUTBIBas
BBIIIICYKAa3aHHOE, CYUTAEM, YTO IMpPU3HA-
KaM{d OCHOBHBIX HJEeH OJHOMMEHHOM
OTpaciy TpaBa, KOTOPHIC OIMPEICISIOT
COZIEpP)KAHUE W HAIPABJICHHOCTh HOPM
9TOM OTpaCii Npasa SABISETCS MPEIMET-
Hasl OINpPEJENICHHOCTh, 00I1e00s3aTelb-
HOCTB, CHCTEMHOCTh M B3aHMOCOINIACco-
BAaHHOCTb, YHUBEPCAJIBHOCTh, CTAOWIIb-
HOCTB, PETYJSATUBHOCTb.
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AIMUHUCTPATUBHO-ITPABOBBIE ACIIEKTBI
MEXIAYHAPOOIHOT'O COTPYJHUYECTBA
I'OCYAJAPCTB-YUACTHHUKOB CHI'

B CO®EPE KYJIbTYPbI

Hpuna UTHATYEHKO,

KaHMJaT UCKYCCTBOBE/ICHHMSI, KAHIUIAT FOPUINUESCKHX HAyK, aCCUCTCHT
Kadeapsl aIMUHUCTPATUBHOTO MpaBa HalmoHansHOTO YyHHUBEpCUTETA
«lOpuanyeckas akagemusi YKpauHbl uMeHH SIpociaBa Myaporo»,

r. XapbkoB (YkpauHa)

Summary

The article is devoted to the analysis of internationally legal collaboration of states-
participants of the Commonwealth of Independent States (CIS) in the sphere of culture in
the process of forming and perfection of the harmonized normative base for their cultural
cooperation, and also administrative and legal regulation at the level of the national legal
systems of these countries. International organizations in the modern world assist the joint
decision of general for all world concord issues. One of them is related to intensifying of
the so-called global factor. The legal acts of the CIS contain important positions for her
permission.

Keywords: administrative and legal regulation in the sphere of culture, legal forms
of international cooperation, states-participants of the CIS, international norms and
agreements of the CIS in the field of culture.

AHHOTALUA

CraThs NOCBSILEHA aHAJIU3Y MEKIYHAPOAHO-IIPAaBOBOIO COTPYIHHUYECTBA F'OCYAAPCTB-
yuactHrKoB ConpysxectBa HezaBucumbix Tocynapcrs (CHIY) B cdepe KyabsTypbl B Ipo-
necce GOpPMHUPOBAHNS M COBEPIICHCTBOBAHMS TaPMOHM3NPOBAHHONH HOPMAaTHBHOW 0a3bl
Ul UX KYJIBTYpHOT'O B3aUMOJEHCTBUS, a TAKKe aJMUHUCTPATUBHO-IIPABOBOIO PEryIHpO-
BaHMs Ha YPOBHE HALIMOHAJIBHBIX IIPABOBBIX CUCTEM ITHUX CTpaH. B coBpeMeHHOM Mupe
MEKTyHapOAHBIE OPraHU3aIMU CIIOCOOCTBYIOT COBMECTHOMY PEHICHHIO OOIIHMX IS BCe-
TO MHpPOBOTO coipyxecTsa mpodnem. OnHa U3 HUX CBA3aHA ¢ 00OCTPEHHEM TaK Ha3bl-
BAEMOTO0 III00ATBEHOTO (haKTOPA, TOIYUMBIIETO B TOCTIEAHEE BPEMsT IOBICIOMINIT XapaKTep
MIPOTHUBOIIOCTABICHUS KYJIBTYp, 00pa3oB ku3HH U BepoBaHuid. [IpaBoBbie akter CHI' co-
JIeprKaT Ba)KHBIC MOJIOXKEHHS [UIsl €€ pa3pelieH s, a TakKe JOCTIKEHHs o0IIuX 1esel B
TYMaHUTAapHOH U KYJIBTYpHOII cepax.

KnroueBble c10Ba: aJMUHHCTPATHBHO-TIPABOBOE PETYIHPOBAHHE B cepe KyIbTy-
PBI, TIPaBOBEIE GOPMBI MEXTYHAPOJHOTO COTPYIHUIECTBA, rocynapcrBa-ydacTHukn CHIT,
MeKTyHapoaHble HopMbI U cortamenust CHI™ B 001acTi KyabTyphl.

AKTyaJ]bHOCTl) Tembl. Hecmo-
Tpst Ha To, uto CHI' cpaBHm-
TEJILHO MOJIOZOe 00pa3oBaHUE HA reo-
MOJUTUYECKON KapTe MHUpa U sIBIsETCS
(aKTHYECKH POBECHMKOM BXOISIIUX
B HEr0 CyBEpEHHBIX CTpaH, AOCTHI-
HyTblE€ 3@ BPEMsl €ro CyIeCTBOBaHUS
JIOTOBOPEHHOCTH  CO3/la/Id  IIPOYHYIO
MEXXyHapOJHO-IIPABOBY0 OCHOBY CO-
TPYIHUYECTBA TOCYJapCTB B TI'yMaHH-
TapHOM cdepe, B YaCTHOCTH, B 00IaCTH
KYJBTYPBI, 00pa3oBaHus, HAyKH, OXpa-
HBI OKPY’Kaloiedl MpUpPOTHON Cpesbl 1
T.11. CerosiHs 3TO OJJMH U3 CaMbIX JUHA-
MHYHO Pa3BUBAIOIIUXCSI BEKTOPOB [esi-
tesnsHOCcTH CHI, IO paBy npuU3HAHHBIH
IPUOPUTETHBIM.

OOo3HaueHHass 1mpolOneMa HUMEEeT
TaKKe M BHYTPEHHE IOCYAAapCTBEHHBIH

acIeKT, TaK Kak, HECMOTPs Ha pa3inniue
NPaBOBBIX MOJEJEH, IeicTBylomMX B
ctpanax CozpysKkecTBa, MEXyHapOIHO-
[IPaBOBbIE HOPMBI TYT BBICTYNAOT Kak
HOPMATUBHBIA OPHEHTUD, KaK CBOEro
poza craHzapT Ui IPaBOTBOPYECTBA B
HaLMOHAJIbHBIX IIPABOBBIX CUCTEMAX IO~
CYHZapCTB U B TO JKe BPeMs Kak UX J0Opo-
BOJIBHO TIPUHATHIC 00s3aTeNbCTBA, MOJ-
JIeJKALMe HEYKIOHHOMY BBIIIOJIHEHHUIO.
IMocnenHee npexacraBnsier cOOON MHTE-
pec B IJ1aHE IPABUIBHOIO COOTHOILEHHS
BHYTPEHHUX U MEXIYHApPOIHBIX HOPM B
IIpolecce aJMUHUCTPATUBHO-TIPAaBOBOTO
perynupoBaHust cdepbl KyIbTypbl B
rocynapcrax-ydacTHukax CHI.

B 3TOM KOHTEKCTE paccCMOTpEHUE
IpaBOBBIX (OPM  KyIBTYpHOTO  CO-
tpyaaunaectBa ctpan CHI, a Ttaxxke



