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ROLUL DREPTULUI iN INTERMEDIEREA
CONSTRINGERII EXERCITATE DE CATRE STAT

Gheorghe COSTACHI,
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cercetator stiintific principal la Institutul de Istorie, Stat si Drept al ASM

Ulian CHETRUS,

doctorand, Institutul de Istorie, Stat si Drept al ASM

RESUME

Le droit et la contrainte sont deux phénoménes sociaux indissociablement liés. Leur interaction se manifeste sous deux
aspects: d’abord, la coercition est une caractéristique inhérente du droit, d’autre part, la contrainte médiée par le droit de-
vient une contrainte juridique. Dans I’article, les auteures proposent d’analyser le raport entre le droit et la contrainte pour
determiner le r6le important du droit et des limites a respecter dans ’application de la contrainte dans un 1’etat de droit.

Mots-clés: droit, la norme juridique, la contrainte, la contrainte de 1’Etat, la contrainte 1égale.

REZUMAT

Dreptul si constringerea sint doud fenomene sociale indisolubil legate intre ele. Interactiunea lor se manifesta sub doua
aspecte: in primul rind, constringerea este o trasaturd inerenta a dreptului, in al doilea rind, constringerea intermediata prin
drept devine o constringere juridic. In articolul de fati, autorii isi propun studierea coraportului dintre drept si constringere,
in vederea determinarii rolului important al dreptului si a limitelor ce urmeaza a fi respectate la aplicarea constringerii Intr-

un stat de drept.

Cuvinte-cheie: drept, norma juridica, constringere, constringere statala, legalitatea constringerii.

dentificarea problemei de cerce-

tare. In pofida faptului ca un stat
de drept trebuie sa-si bazaze activitatea,
in special, pe metoda convingerii, totusi
nu poate fi negatd semnificatia si indis-
pensabilitatea recurgerii la constringere
in vederea exercitdrii functiilor sale de
baza. Intrucit dreptul constituie etalonul
si fundamentul statului de drept, consi-
derdm necesara elucidarea coraportului
dintre drept si constringere, precum si a
rolului acestuia in contextul exercitarii
prerogativelor de constringere de catre
Stat, subiect putin studiat de catre doc-
trina juridica autohtona.

Scopul demersului: studierea cora-
portului dintre drept si constringere, in
vederea determinarii rolului important
al dreptului si a limitelor ce trebuie res-
pectate la aplicarea acesteia Intr-un stat
de drept. A

Actualitate. In viziunea noastra, este
un obiectiv important si actual, mai ales
pentru perioada contemporana, in care
societatea depune eforturi sustinute in
vederea consolidarii statului de drept in
Republica Moldova, aplicarea costrin-
gerii in limitele legii constituind una
dintre cele mai importante garantii ale
respectarii  drepturilor si libertatilor
omului.

Privire asupra corelatiei dintre
constringere si drept. Dreptul si con-
stringerea sint doud fenomene sociale
indisolubil legate intre ele. Interactiu-
nea lor se manifesta sub doud aspecte:
in primul rind, constringerea este o tra-
saturd inerentd a dreptului, 1n al doilea

rind, constringerea intermediatd prin
drept devine o constringere juridica.

Corelatia dintre constringere si
drept a fost si continud a fi un subiect
destul de polemizat in doctrina juridi-
ca. Importante aspecte la acest capitol
expune J. I. Ovsepian, in viziunea ca-
reia constringerea tine atit de carac-
terul volitional al dreptului, cit si de
trasaturile formale ale acestuia, precum
normativitatea, caracterul sistemic etc.
Cercetatoarea sustine cd aga cum vointa
este strins legatd de constringerea psi-
hologica, la fel si dreptul, caruia ii este
inerenta latura volitionald, se identifica
cu constringerea psihologicd. Pornind
de la definitia dreptului ca ,,vointa a gu-
vernantilor exprimata in legi”, J. Ovse-
pian propune o alta formula: dreptul ca
fenomen volitional este o materializare
a constringerii psihologice, care este
asigurata, pe linga toate, si de o influen-
ta externa (constringerea externd) prin
intermediul aparatului puterii publice.
Astfel, dreptul este purtatorul constrin-
gerii psihologice, in timp ce Statul exer-
citd constringerea fizica, limitatd prin
drept si realizatd n forme juridice [1].

Reiesind din aceste considerente,
autoarea sustine ca puterea i este pro-
prie nu numai Statului, dar si dreptului.
Mai mult ca atit, potentialul constringe-
rii psihologice, concentrat in drept, de-
lare ale constringerii din partea Statului
(constringerii fizice).

Continutul psihologic al dreptului
este invocat si de catre alti teoreticieni,

care din aceastd perspectiva identifica
existenta a doua forme de constringere
statald, or o dubla componenta a aces-
teia: statica (psihologicd sau potenti-
ala) si dinamica (reald). Bundoard, in
viziunea lui N. V. Makareiko [2], res-
pectarea dreptului nu intotdeauna se da-
toreaza constientizarii valorii acestuia,
ci adesea este datoratd probabilitatii si
stringere statala. Respectiv, potrivit cer-
cetatorului, constringerea statala impli-
ca doua sensuri. In primul rind, aceasta
presupune o potentiald posibilitate de
aplicare a masurilor de constringere
statald, adica constringerea psiholo-
gica sau constringerea in stare statica.
In cazul dat, subiectii relatiilor sociale
sint supusi unei influente informatio-
nal-orientative, esenta careia rezida in
obtinerea unui anumit model de com-
portament social. Potentialul coercitiv
poate sa ramind neintrebuintat, daca
dispozitiile dreptului vor fi executate in
volum deplin si in termenele stabilite. In
al doilea rind, aceasta presupune aplica-
rea nemijlocitd a masurilor concrete de
constringere statald, cind subiectul su-
portd anumite restrictiondri cu caracter
personal, material sau organizational.
In acest caz, constringerea statald este
o consecinta logica a refuzului de a res-
pecta dreptul.

Starea statica a constringerii statale
si aplicarea reald a acesteia este invo-
catd si de catre S. I. Versinina [3], po-
trivit careia constringerea statald este
atit o garantie, cit si un mijloc concret
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de asigurare a legalitdtii si a ordinii de
drept. In majoritatea cazurilor, insasi
acceptarea dreptului ca fiind de natura
coercitiva asigurd intr-o anumita masu-
ra respectarea si executarea cerintelor
normelor juridice §i constituic o ga-
rantie a executdrii obligatiilor de catre
subiectii de drept. In acest caz, nu este
vorba despre respectarea dreptului da-
torita unei constiinte juridice dezvoltate
survenirii unor consecinte negative.

Prin urmare, constringerea aflata
in stare staticd, nerealizatd, influen-
teaza indirect indivizii, prin interme-
diul formarii la ei a convingerii obli-
gativitatii dreptului, constituind astfel
o0 garantie a executarii de citre acestia
a obligatiilor lor.

In cazul in care prezenta institutiei
constringerii in sistemul dreptului nu
este suficientd pentru asigurarea execu-
tarii benevole de catre subiecti a obli-
gatiilor lor, atunci legalitatea si ordinea
de drept este asiguratd prin aplicarea
constringerii. Este vorba deja de o re-
ald aplicare a normelor de drept fata de
persoanele care comit fapte ilegale sau
creeaza pericolul producerii unor ase-
menea fapte. Astfel, din starea sa statica
institutia constringerii statale trece intr-
o faza dinamica, care deja implica o se-
rie de particularitati si conditii speciale.

Evidentierea in cadrul constringerii
statale a doud componente — statica si
dinamica — determina, 1n viziunea cer-
cetatoarei G. M. Lanovaia [4], necesi-
tatea diferentierii a doud forme de sine
statatoare de influenta coercitiva stata-
1a — potentiala si reald. Constringerea
potentiala se realizeaza prin intermediul
editarii actului normativ, care stabileste
temeiurile §i masurile de influenta co-
ercitivd, aducindu-le astfel la cunostinta
destinatarilor. Aceasta constringere are
un caracter preventiv si nu este in stare
sa exercite asemenea functii ca represi-
unea, protectia sau sanctionarea. Prin
forma sa constringerea potentiala intot-
deauna este o constringere psihologica.

Respectiv, constringerea statald
reald se exercitd prin intermediul rea-
lizarii normei juridice, mai exact, prin
aplicarea acesteia de cdtre organele
Statului sau persoanele competente.
Ea este destul de variata si prin for-
mele sale asigura realizarea intregului
spectru de functii caracteristice influ-
entei coercitive [5].

Asadar, se poate conchide ca in-
sdsi consfintirea normativ-juridica a
unor norme sociale (existenta drep-
tului pozitiv) presupune exercitarea
unei constringeri (de facturd psiho-
logicd) asupra destinatarilor acestora
(membrilor societatii).

Din perspectiva datd, in studiile de

0

specialitate se sustine ca constringerea
tine de trasdturi formale ale dreptului,
precum normativitatea. In acest sens, S.
N. Bratus [6] afirma ca ,,normativitatea
dreptului se afla intr-o legatura indiso-
lubila cu posibilitatea aplicarii constrin-
gerii juridice pentru executarea prevede-
rilor acestuia in caz de incalcare”. Prin
urmare, sanctiunea din cadrul dreptului
indicd, direct sau indirect, o anumita
masura de constringere, aplicabila su-
biectului cu scopul obtinerii executarii
obligatiilor acestuia. Sub acest aspect
autorul [7] concretizeaza ca realizarea
sanctiunii normei juridice presupune o
constringere fizica, iar amenintarea cu
0 asemenea realizare, moment ce deter-
mind abtinerea de la incdlcarea normei,
este o constringere psihologica.

Vom preciza in context ca in doctri-
na [8], de rind cu legitura dintre con-
stringere $i normativitatea dreptului,
constringere si sanctiunea normei, cer-
cetdtorii argumenteaza si ideea potrivit
careia constringerea este mai intii de
toate o calitate a dreptului in general,
a dreptului ca sistem; constringerea nu
este numai o calitate a normei de drept,
ci si a intregului mecanism de regle-
mentare juridicd, inclusiv al aplicarii
dreptului.

Cu toate acestea, putem atesta si
unele idei opuse. Astfel, in viziunea
cercetatoarei S. I. Versinina [9], subiec-
tii aflati sub influenta dreptului suporta
asupra lor nu o constringere, ci aseme-
nea calitati ale dreptului ca normativi-
tatea si universalitatea, care se extind
asupra tuturor fara exceptie. In pofida
legaturii strinse dintre obligativitatea
dreptului si constringere, fiecare din
aceste categorii dispun de un continut
si o semnificatie proprie. Constringe-
rea, aflindu-se intr-o stare statica, nere-
alizata, influenteaza subiectii de drept
indirect prin intermediul formarii la ei
a unei convingeri in caracterul general-
obligatoriu al dreptului, fiind astfel o
garantie a executarii de catre subiecti a
obligatiilor lor.

Sub acest aspect, cercetatorul O.
A. Leist [10] sustine ca obligativitatea
dreptului nu este identicd cu natura sa
coercitivd. Constringerea in sistemul
reglementarii relatiilor nu este primara,
deoarece necesitatea aplicarii acesteia
survine atunci cind in acest mecanism
intervin anumite disfunctii ce trebuie
excluse cu ajutorul masurilor de con-
stringere statala. Astfel, aceasta nu are
un caracter general normativ, ci se apli-
ca in baza legii, in relatii concrete, indi-
vidualizate, care apar in legatura cu in-
célcarea legii si aplicarea sanctiunilor.

In viziunea noastra, natura coerciti-
va a dreptului se distinge net de ,,norma-
tivitatea” si ,,obligativitatea” dreptului,
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aceasta fiind o caracteristica specifica,
care il diferentiaza de celelalte forme de
reglare sociald: morald, obiceiuri, nor-
me corporative etc., manifestindu-se
practic in cazuri exceptionale de incal-
care si nerespectare a dreptului. Con-
stringerea este ceva extern dreptului,
un factor care-i asigurd functionalitatea
in cazurile in care ,,normativitatea” si
»obligativitatea” acestuia se dovedesc
a fi ineficiente, intervenind astfel rolul
determinant al puterii Statului.

Privite din aceasta perspectiva, con-
stringerea si dreptul sint doua categorii
interdependente, adicd asa cum con-
stringerea constituie un factor ce asi-
gurd aplicarea dreptului, la rindul sau si
dreptul are un rol hotaritor in aplicarea
constringerii (in special, in cadrul unui
stat de drept).

Sub acest aspect, D. G. Nohrin defi-
neste constringerea statala ca fiind o me-
toda de conducere statald, determinata
de metoda imperativa de reglementare
juridica, utilizatd in scopul protectiei
intereselor individului, societatii si Sta-
tului. Continutul constringerii rezida in
influenta nemijlocita prevazutd norma-
tiv, aplicata asupra comportamentului
subiectului de drept, exercitata de orga-
nele competente, independent de vointa
subiectului, prin aplicarea — conform
unei forme procesuale — a anumitor
masuri prevazute de sanctiunea normei
juridice si legate de survenirea unor
consecinte nefavorabile de natura per-
sonald, materiala, organizationald sau
de alta natura [11].

Rolul dreptului in aplicarea con-
stringerii de catre Stat. Mentionam ca,
in doctrind, practic unanim se sustine
ideea ca constringerea aplicatd de catre
Stat trebuie sa fie legitima. Este impor-
tant insd cd aceasta depinde, in primul
rind, de legitimitatea insasi a puterii de
stat, prin care se intelege recunoasterea
si confirmarea legalitatii acesteia.

In general, legitimitatea puterii de
stat se exprima prin corespunderea co-
rectitudinii, legalitatii, oportunitatii pu-
terii cu agteptarile individului, grupuri-
lor sociale, societatii Tn ansamblu [12].

O putere de stat nelegitima intot-
deauna tinde sa-si realizeze scopurile
prin aplicarea unei constringeri nejusi-
ticate si inechitabile, care se materiali-
zeaza, prin esentd, in acte de violenta.
Si viceversa, cu cit e mai deplina legiti-
mitatea puterii de stat, cu atit mai multe
posibilitati sint de a conduce societatea
fara aplicarea fortei si cu o mai mare
libertate pentru procesele sociale auto-
reglatoare. In acelasi timp, Insa, puterea
de stat legitima este nu numai in drept,
dar e si obligata sa utilizeze in interesul
societdtii masurile de constringere pre-
vazute de lege, conform unei anumite
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proceduri, In cazurile in care reprima-
rea comportamentelor deviante este im-
posibila prin alte metode.

Este important faptul ca legitimita-
tea puterii de stat poate fi evaluatd nu
in baza declaratiilor guvernantilor sau
a legilor si actelor normative adoptate,
dar 1n baza rezultatelor activitatii orga-
nelor de stat si a functionarilor publici,
a modului in care acestia exercita pute-
rea de stat in situatii concrete.

Din cele expuse devine evidenta ne-
cesitatea realizdrii unei distinctii intre
constringerea statala si violenta. In acest
sens, cercetatorul N. V. Makareiko [13]
sustine ca dinstinctia dintre constringe-
rea aplicata de catre Stat si violenta este
determinata, in cea mai mare parte, de
faptul ca constringerea statald este me-
diata de drept, adica dreptul stabileste
competenta organelor de stat de a aplica
constringerea, determind continutul si
limitele acesteia, temeiurile si ordinea
de realizare. De aici se poate afirma ca
intermedierea juridica asigura eficienta
si legalitatea constringerii statale.

La acest aspect s-a referit si A. V.
Zaritki [14], potrivit caruia constringe-
rea aplicata de cdtre puterea de stat, in
baza unor temeiuri juste, nu trebuie pri-
vita ca violenta, deoarece ultima este o
constringere nejustd. Asadar, constrin-
gerea satala trebuie sa fie reglementata
juridic 1n detalii, dat fiind faptul ca este
deosebit de importantd determinarea
normativa a acelor restrictii pe care ur-
meaza sd le suporte subiectul relatiilor
sociale in cazul aplicarii fata de acestea
a masurilor de constringere.

Din perspectiva celor enuntate, se
poate afirma cd constringerea poate fi
legala sau ilegala [15]. Ultima poate
degenera in despotismul organelor de
stat, fapt ce pune individul intr-o stare
neprotejatd. Asemenea constringere se
bazeaza, in mare parte, pe asa fenome-
ne negative ca abuzul de putere, incom-
petenta aparatului de stat, coruptia etc.
O asemenea constringere este caracte-
risticd in special statelor cu regimuri
politice nedemocratice.

Totodata, este important de specifi-
cat ca constringerea reglementata prin
legi contraventionale, civile, penale etc.
nu trebuie sa reflecte interesul unui par-
tid, sd se transforme intr-un instrument
al partidului de guvernamint. Se stie ca
legile adoptate 1n parlament, in cazul in
care lipseste opozitia, iau un caracter
politic al partidului cu majoritate parla-
mentara [16]. De aceea, reglementarea
juridica a constringerii necesitd o ma-
xima diligentd chiar si in tarile demo-
cratice.

Legald este recunoscutd a fi con-
stringerea forma §i masura careia este
stabilitd strict si concret de normele

juridice si care se aplicd potrivit nor-
melor procesuale sub forma de masuri
concrete. Este important in acest sens
faptul ca legalitatea, temeinicia si juste-
tea constringerii juridice legale poate fi
supusd controlului si poate fi contestata
in instanta de judecata.

Gradul de legalitate al constringerii
este determinat de masura in care [17]:
aceasta corespunde principiilor funda-
mentale ale sistemului de drept; este
unica §i generala pe intreg teritoriul sta-
tului; sint reglementate normativ conti-
nutul, limitele si conditiile de aplicare;
actioneaza prin intermediul mecanis-
mului de drepturi si obligatii reciproce
ale subiectului ce aplica constringerea
si a celui care o suporta; dispune de for-
me procesuale dezvoltate.

Strins legat de caracterul legal al
constringerii este si sistemul de princi-
pii care sté la baza acesteia, considera-
te a fi de natura sa garanteze aplicarea
unei constringeri echitabile si corecte.
In acest sens, in studiile de specialitate
se enuntd urmatoarele principii [18]:
al legalitatii; echitatii; umanismului;
oportunitatii; operativitatii; raspunde-
rii persoanelor cu functii de raspunde-
re. Este deosebit de important de a ac-
centua ca toate aceste principii stau la
baza constringerii in calitatea acesteia
de raport juridic, moment de natura sa
confirme axioma potrivit careia Intr-
un stat de drept constringerea poate
si trebuie aplicata doar sub forma de
raport juridic.

In general, constringerea este va-
zutd ca un sistem de elemente inter-
dependente, intrunirea carora este vi-
tald pentru existenta acesteia. Asupra
structurii constringerii s-au expus mai
multi cercetatori. Bundoara, S. N. Ko-
jevnikov [19] considerd ca elementele
constitutive ale structurii constringerii
sint: subiectul constringerii, exercitarea
constringerii ca stare, procesul supune-
rii vointei celui constrins, obiectul con-
stringerii.

In viziunea cercetatoarei S. 1. Ver-
sinina [20], aceste eclemente formeaza
un sistem mai Ingust decit constringe-
rea statald — e cazul raporturilor juridice
de aplicare a masurilor de constringere.
Anume 1n structura raporturilor juridi-
ce pot fi identificate asemenea elemen-
te ca: subiectul constringerii, obiectul
constringerii si procesul realizarii aces-
teia. Respectiv, autoarea considerd ca
determinarea structurii constringerii (a
organizarii interne) este posibild doar
daca sint evidentiate toate elementele
necesare §i obligatorii in sistemul aces-
teia, fard de care constringerea statala
nu poate exista. Astfel, in viziunea sa,
constringerea dispune de urmatoarea
structurd: normele de reglementare a
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dreptului, care fixeaza obligatiile juridi-
ce ale subiectilor de drept; normele de
protectie a dreptului, care reglementea-
za ordinea aplicarii constringerii statale
in scopul asigurdrii executarii obliga-
tiilor; faptul juridic — temeiul faptic al
aplicarii constringerii; raportul juridic
de aplicare (realizare) a constringerii;
rezultatul aplicdrii constringerii statale.

In literatura de specialitate se sus-
tine cd constringerea statald este un
raport juridic cu caracter de protectie.
Acesta ia nastere Intre Stat si individ
in momentul in care ultimul comite un
fapt ilicit, altfel spus, orice incalcare a
normei juridice poate da nastere unui
raport de constringere, care se stabileste
intre Stat si autorul unei asemenea in-
calcari [21]. Prin esentd, raportul juridic
de constringere este un rezultat al mate-
rializdrii in viatd a fortei legii [22].

In acest sens, autorul D. Cornean
[23] sustine ca materializarea in viata
sociala a fortei legii are loc prin inter-
mediul unui raport juridic de constrin-
gere, inteles ca pluralitate de drepturi si
obligatii, de drept material sau proce-
sual, ce apar ca urmare a savirsirii unei
fapte ilicite (neconforme cu modelul
prefigurat de norma) si prin care se rea-
lizeaza aplicarea sanctiunilor juridice.

In viziunea cercetatoarei V. V. Se-
reghina [24], constringerea presupune
o relatie in cadrul careia subiectul care
guverneaza — organul competent de
ocrotire a normelor de drept sau functi-
onarul public — aplicd masurile de con-
stringere fata de subiectul obligat sa su-
porte si sa execute masurile respective,
adica subiectul guvernat.

Importanta cercetérii constringerii
statale ca raport juridic rezida in faptul
ca astfel este posibila examinarea teme-
iurilor aparitiei acestor raporturi juridi-
ce, adica a faptelor juridice ce stau la
baza lor, care sint deosebit de imporan-
te pentru legalitatea constringerii. Din
acest punct de vedere, in literatura juri-
dica [25] se sustine ca pentru aplicarea
constringerii sint necesare urmatoarele
temeiuri: juridic, faptic si formal.

Temeiul juridic presupune prezenta
normelor juridice care prevad posibili-
tatea aplicarii constringerii fata de anu-
miti subiecti In cazuri concret stabilite.

Temeiul faptic presupune survenirea
faptului juridic prevazut in lege — eve-
nimentul sau fapta ce a generat aparitia
raportului juridic. In studiile de speci-
alitate [26] se concretizeaza ca drept
temei al aplicérii constringerii statale
serveste rezistenta subiectului manifes-
tata fatd de dispozitiile juridice si fata
de actiunile functionarilor publici com-
petenti. O asemenea rezistentd adesea
se materializeaza sub forma comiterii
de delicte.
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Temeiul formal presupune emite-
rea de catre organul de stat a actului de
aplicare a dreptului prin care se dispune
aplicarea constringerii fatd de un subiect
concret. Respectiv, constringerea ca ac-
tiune fizica este aplicata de cétre orga-
ne speciale ale statului in baza hotaririi
instantei judecatoresti sau a actului ad-
ministrativ. In lipsa unor asemenea acte
constringerea nu poate fi exercitata.

Referitor la subiecti, notdim ca ra-
portul juridic de constringere este un
raport de putere, bilateral, una dintre
parti fiind in mod obligatoriu un organ
de stat, un reprezentant al Statului. Cea-
laltad parte a raportului juridic poate fi
orice subiect asupra cdruia se extinde
puterea Statului [27].

Ceea ce este important in cazul dat
sint drepturile si obligatiile juridice ale
subiectilor raportului juridic de con-
stringere. Continutul drepturilor subiec-
tive si al obligatiilor juridice ale subiec-
tilor autorizati de a aplica constringerea
rezida in dreptul si obligatia de a supune
influentei coercitive subiectul concret si
de a-i aplica — Intr-o forma procesuala
stabilitd — masurile de constringere sta-
tala (prevazute de lege).

Obligatiile acestor persoane si, in
general, obligatia juridica a suscitat un
deosebit interes 1n arealul stiintific. Sub
acest aspect, adeseori in studiile de spe-
cialitate se sustine ca constringerea este
strins legata de obligatia juridica. Anu-
me datorita constringerii, ca instrument
important de conducere, puterea reuses-
te sd obtind executarea obligatiilor de la
membrii societatii.

In viziunea cercetatoarei 1. S. Ver-
sinina [28], reglementarea juridicd a
constringerii §i aplicarea nemijlocita a
acesteia intotdeauna deriva din regle-
mentarea juridica a comportamentului
subiectilor si realizarea de catre acestia
a obligatiilor lor. Daca subiectul nu este
obligat sa savirseasca anumite actiuni,
atunci nu are sens aplicarea fata de
acesta a constringerii.

Referindu-se la aceastd problema,
autorul D. G. Nohrin [29] mentionea-
za ca constringerea statala presupune
atribuirea unei obligatii suplimentare
subiectului, in pofida vointei acestuia.
Obligatia data este speciald, negenerala,
atribuitd in baza unui act normativ indi-
vidual. In fine, cercetatorul conchide ca
constringerea statala se realizeaza intot-
deauna indiferent de vointa subiectului
raporturilor sociale, criteriul volitional
fiind extrem de important pentru deli-
mitarea acesteia de fenomenele juridice
asemanatoare.

De rind cu faptul ca subiectii rapor-
tului juridic de constringere sint obli-
gati sa suporte privatiuni cu caracter
fizic, material sau organizational, con-
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ditionate de masurile coercitive, este
important ¢ ei dispun si de drepturi
subiective care le ofera posibilitatea de
a cere respectarea formelor procesuale
de aplicare a masurilor de constringere,
realizarea lor in regim de legalitate. In
acest sens, investirea subiectilor ce sint
supusi constringerii cu anumite drepturi
si obligatii demonstreaza, intr-o anumi-
ta masura, faptul ca statul ia sub protec-
tia sa drepturile, libertatile si interesele
legale ale cetatenilor [30].

Consideram necesar a sublinia ca
intermedierea juridicd a constringerii
statale presupune si detalierea procedu-
rii de aplicare a acesteia in continutul
normelor procesuale (procesual-penale,
procesual-civile §i procesual-contra-
ventionale). Complexitatea reglemen-
tarii procesuale a constringerii statale
este determinatd de marea varietate a
masurilor de constringere, de nivelul
diferit de intensitate si sanctionabilita-
te. Sub acest aspect, ordinea procesuald
de aplicare a masurilor de constringere
statala se deosebeste esential: daca ma-
surile de constringere contraventionalad
si disciplinara, in majoritatea cazurilor,
se aplica printr-o procedura administra-
tiva (extrajudiciard), atunci masurile de
constringere penald reclama exclusiv
o procedura judecatoreascd. Concreti-
zarea aspectelor procesuale de aplica-
re a masurilor de constringere statald
contribuie substantial la consolidarea
legalitatii acestei activitati de ocrotire a
dreptului.

Asadar, datorita reglementérii juri-
dice, constringerea statald, ca mijloc de
asigurare a legalitatii si ordinii de drept,
poate fi caracterizatd prin urmatoarele
particularitati [31; 32]:

1) ea este precedatd in mod inevita-
bil de savirsirea unei fapte ilicite si dau-
natoare societatii, ca o reactie la aceasta
fapta, si este determinatd de conflictul
dintre vointa Statului, exprimata in nor-
ma de drept, si vointa individului care
incalca aceastd norma;

2) are caracter individual si se apli-
ca subiectului de drept concret care a
incélcat o anumita norma juridica;

3) se realizeaza prin intermediul
actelor de aplicare a normelor de drept
(normele juridice propriu-zise prevad
doar posibilitatea survenirii constringe-
rii, aceasta materializindu-se doar prin
actele de aplicare a dreptului);

4) constringerea se aplica cu respec-
tarea stricta a legii, a normelor speciale
care stabilesc masurile de constringe-
re, conditiile, procedura aplicarii lor si
organele Imputernicite sa aplice aceste
masuri.

De rind cu aceste particularitati, in
studiile de specialitate sint expuse si
unele conditii necesare pentru efica-
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citatea influentei corecitive a Statului.
Merita a fi apreciata in acest sens viziu-
nea cercetatoarei G. M. Lanovaia [33],
care destul de reusit face distinctie intre
conditiile de eficacitate a masurilor de
constringere si conditiile de eficacitate
a realizarii acestora. Astfel, principalele
conditii de natura sa asigure eficacitatea
masurilor de constringere juridica, in
viziunea ei, sint: luarea in consideratie
de catre legiuitor, in momentul consa-
crarii lor legale, a fenomenelor si pro-
ceselor sociale obiective, existente in
societate, tendintele dezvoltarii acesteia
in ansamblu, necesitatile si posibilita-
tile reglementarii juridice; semnificatia
acelor beneficii si valori, restrictionarea
carora constituie esenfa constringerii;
asigurarea reald a masurilor de con-
stringere cu resursele necesare; nivelul
inalt de constientizare de catre potenti-
alii subiecti ai constringerii a caracteru-
lui si gradului de nefavorabilitate a ma-
surilor coercitive; stabilitatea masurilor
de constringere juridicd; aducerea la
cunostinta tuturor subiectilor de drept a
continutului i temeiurilor aplcarii ma-
surilor de constringere.

Din categoria principalelor conditii
ale realizarii efective a constringerii fac
parte: asigurarea inevitabilitatii realiza-
rii masurilor de constringere in fiecare
caz in care survin temeiurile stabilite in
normele de drept; asigurarea respectarii
stricte a ordinii de realizare a masuri-
lor de constringere; controlul din partea
societatii asupra subiectilor investiti
cu competenta aplicdrii constringerii;
asigurarea rationalitatii i oportunitatii
aplicarii masurilor de constringere in
fiecare caz concret.

Indiscutabil, aceste momente sint
deosebit de importante pentru ca con-
stringerea exercitata in statul de drept
sa-si atinga scopul sau general, de pro-
tectie si restabilire a constitutionalitatii,
legalitatii si ordinii de drept.

Cu toate acestea insa, este necesar
de a priyi lucrurile si din alt punct de
vedere. In general, este bine cunoscut
faptul ca menirea dreptului tine de asi-
gurarea unei ordini de drept stabile, ca
urmare a reglementarii relatiilor socia-
le prin intermediul normelor juridice.
Dreptul, ca sistem de norme juridice, se
prezinta a fi un etalon céruia trebuie sa-i
corespunda relatiile sociale, iar ordinea
de drept se dovedeste a fi un rezultat al
oglindirii dreptului in relatiile sociale.

Relatiile sociale reale, ca rezultat al
influentei normelor juridice, nu intot-
deauna corespund cerintelor acestora,
destul de frecvent fiind insotite de fapte
ilegale cu diferit pericol social. Evident
cd anume pentru aceste cazuri si este
conceputd constringerea statala.

Aplicarea constringerii juridice este
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dictata, astfel, de interesele societatii de
a se apara impotriva celor care o vata-
ma si presupune luarea anumitor masuri
coercitive si aplicarea de sanctiuni pen-
tru Incélcarea normelor juridice, pentru
lezarea demnitétii, drepturilor, libertati-
lor si intereselor legale ale cetatenilor.

Incalcarea normelor de convietuire
sociald poate sa puna in pericol si siste-
mele politic, economic si social ale so-
cietatii, valorile ei general umane. Iata
de ce societatea, prin intermediul apa-
ratului de stat, recurge la constringerea
juridica pentru a asigura legalitatea si
ordinea de drept [34].

Astfel, in pofida faptului ca con-
stringerea statala este un mijloc dur de
influentare sociala, prin ea restringindu-
se libertatea omului, plasindu-l intr-o
situatie 1n care el nu are de ales decit
varianta propusad (impusd) de puterea
de stat [35], totusi constringerea este un
element necesar In mecanismul regle-
mentarii juridice. Ea reprezintd influen-
ta psihologicd, materiala si fizica exer-
citatd de organele si persoanele compe-
tente asupra cetatenilor, cu scopul de a-i
impune sa actioneze potrivit vointei si
intereselor statului, asigurindu-se astfel
o anumita ordine 1n relatiile sociale.

In acelasi timp 1nsa, ar fi gresit sa
presupunem cd constringerea statala
este unicul mijloc de asigurare a ordinii
de drept. Mai mult ca atit, hiperboliza-
rea rolului influentei coercitive poate sa
genereze si consecinte negative. ,,Lupta
cu faptele ilegale si prevenirea acestora
trebuie, mai intli de toate, sa se realize-
ze printr-o politicd juridica inteleapta si
pasnica — subliniaza, pe buna dreptate,
cercetatorul N. N. Alekseev — prin dez-
voltarea constiintei juridice, educarea
unor sentimente juridice sanatoase si
prin crearea conditiilor social-econo-
mice benefice unei coezistente sociale
pasnice. In mod normal, constringerea
se poate aplica numai atunci cind toate
aceste masuri au fost epuizate, adica in
cazuri extreme, ca mijloc unic si inevi-
tabil” [36].

Este destul de relevant sub acest as-
pect savantul V. Gutuleac, atunci cind
sustine cd orice constringere de stat
este, ,,0 arma puternica”, deoarece ca
intr-un fel sau altul limiteaza libertatea
celor fata de care se aplica, atinge sub-
stantial drepturile si interesele lor. De
aceea, ea poate fi aplicatd doar acolo
si in momentul in care este cu adevarat
necesara [37].

Respectiv, constringerea statald nu
este un scop al activitatii Statului, ci
un mijloc extrem prin care se asigura
desfagurarea activitatii acestuia. Inten-
sitatea folosirii constringerii este prin
esentd un simptom al unei stari bolna-
vicioase atit a dreptului, cit si a socie-

tatii. Incapacitatea dreptului de a regla
calitativ relatiile sociale duce la creste-
rea numarului de fapte ilegale. In acest
sens, se poate spune ca dreptul se afla
in confruntare cu alti reglatori sociali.
In primul rind, aceasta se exprima prin
confruntarea dintre normele de drept si
normele morale [38].

Astfel, in contextul necesitatii con-
stringerii statale si intermedierii juridi-
ce a acesteia este deosebit de importan-
td respectarea economiei potentialului
coercitiv. Aplicarea excesiva a masuri-
lor de constringere statald poate gene-
ra serioase probleme sociale, care vor
afecta nu numai cetatenii in particular,
ci si Statul si intreaga societate. In final,
aceasta poate duce la subminarea cre-
dintei in drept ca valoare sociala.

O constringere juridicad aplicata de
catre Stat in mod excesiv, care n-ar {ine
seama de importanta valorii sociale
ocrotite, implicit de obiectul juridic al
normei de incriminare, nu si-ar putea
indeplini functiile de preventie generala
si speciald; dimpotriva, ar determina un
sentiment de fatalism, de nemultumire
generald, ar tulbura scara de valori ge-
neral-umane sacre si, in acelasi timp, nu
ar putea realiza nici scopul preventiei
speciale, intrucit ar sadi 1n constinta in-
dividului un sentiment de frustrare, de
revoltd Tmpotriva excesului de represi-
une [39].

Din aceste considerente, constrin-
gerea juridica aplicata de catre Stat tre-
buie sd presupund masuri si sanctiuni
proportionate, in asa fel incit, pe de o
parte, sa creeze factori inhibitori nece-
sari in constiinta acelora care ar incer-
ca sa incalce legea, iar pe de alta parte,
sa ntdreasca sentimentul de securitate
la ceilalti, inspirindu-le convingerea
ca legea, Statul 1i ocroteste si ca nu ar
trebui sa apeleze la cai nestatale, neo-
ficiale cu scopul de a-si face singuri
dreptate. Respectiv, este absolut nece-
sar ca prin aplicarea constringerii sa nu
se urmareasca scopul lezarii drepturilor
si libertatilor indivizilor, ori cauzarii de
suferinte fizice sau psihice [40]. Con-
siderdam cd doar 1n asemenea conditii
constringerea juridicd va contribui la
formarea atitudinii etice a cetatenilor,
amplificind disponibilitatea psihologica
a acestora pentru respectul legii.

Concluzii. Asadar, esenta con-
stringerii constd In exercitarea unei
influente asupra unui subiect concret,
cu scopul de a-1 determina sa actione-
ze potrivit vointei celui care constrin-
ge. Din punctul de vedere al formelor
externe de exprimare, constringerea
ca fenomen social-juridic presupune
un proces de aplicare a dreptului, o
activitate juridica concreta de exerci-
tare a masurilor de constringere. De
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aceea, pentru asigurarea legalitatii
constringerii este necesara reglemen-
tarea juridicd si realizarea acesteia
sub forma de raport juridic in strictd
conformitate cu prevederile legii.
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HPEAYHPEXIEHUE - HEOTBEMJIEMASA
COCTABJISAIOIIAA CUCTEMBI
AJIMAHUCTPATUBHBIX B3LICKAHUH B
3AKOHOJATEJIBCTBE YKPAUHBI

Tarpana KOJIOMOEIL,

JOKTOP IPUIHYECKUX HAYK, podeccop, 1eKaH I0PHIHIECKOT0
(akynbTera 3anmopoKCKOro HAIMOHAJILHOIO YHHBEPCUTETA
KOcyn KYPA30B,
concKareib 3amoposKCKOro HAIHOHAJIBHOI0 YHHBEPCHTETA

SUMMARY

In an article in a systematic way highlights the role and value of the warning as
a form of administrative punishment as component of the system of administrative
penalties. The emphasis of attention focused on the problems of low efficiency of
its resource in the present conditions, the problems of legislative regulation of the
reasons for its use, formulated proposals for the existence of the provisions of a
modern law on administrative responsibility in preventing the use of the grounds.

Key-words: administrative penalty, legislation, prevention, resource,
efficiency.

. REZUMAT

In articol, in mod sistematizat, sint elucidate rolul si importanta avertizarii ca
tip de sanctiune administrativd, componenta a sistemului de sanctiuni administra-
tive. Accentul se pune pe problemele ineficacitatii utilizarii resurselor avertizarii
in conditiile actuale, pe problemele reglementarii legale a principiilor de aplicare
a acestei masuri. Autorul formuleaza propuneri privind existenta prevederilor in
legislatia actuald despre raspunderea administrativd in domeniul temeiurilor de

aplicare a avertizarii.

Cuvinte-cheie: sanctiune administrativa, legislatie, avertizare, resursa, efi-

cacitate.

HOCTaHOBKa npobiemsl. B
YCIOBUSAX KapAHHAIBHO-
ro OOHOBIICHUS aJMHUHHCTPATHBHO-
JICTTUKTHOTO 3aKOHO/ATEIbCTBA, Mepe-
CMOTpa CHUCTEMbI CyOBEKTOB aiMUHH-
CTPaTUBHOW OTBETCTBEHHOCTH, (ak-
TUYECKHUX, IIPOLEAYPHBIX OCHOBAHUM
nocleHed, BBEACHHE WHCTUTYTOB
YrOJIOBHBIX ~MPOCTYIKOB H, COOT-
BETCTBEHHO, MOIU(PHUKALUK Teped-
HSl aJMHHUCTPATUBHBIX MPOCTYIKOB
KaK OCHOBAaHUs a}IMHHHCTpaTHBHOﬁ
OTBETCTBEHHOCTH AaKTYyaJIbHOCTH IIpH-
00peTaroT poOIeMHBIE BOIPOCHI (op-
MHpPOBaHHS CUCTEMBI a[JeKBaTHBIX Mep
rOCYIapCTBEHHOIO pearrpoBaHusl Ha
COBEpIICHHE COOTBETCTBYIOIINX BUJIOB
IIPOTHUBOIIPABHBIX AESHUIL, IEPECMOTpa
MOTCHIIHANA KAKIOTO BHIA aJMHHH-
CTpaTHBHOrO B3biCKaHus. CyllecTBeH-
Hasi aKTUBHU3ALMs MPOLECCOB, CBS3aH-
HBIX C Pa3pabOTKON MpOeKTa HOBOTO
OTEYECTBEHHOTO KOAU(PHUIIMPOBAHHOTO
AIMUHUCTPATUBHO-ACIIUMKTHOTO aKTa,
CBHIICTENILCTBYET O (PAKTHYCCKOM Iy-
ONUPOBAHUK CYIIECTBYIOIIMX HOpMa-
THBHBIX TIOJIOXKCHUI OTHOCUTENBHO CH-

CTEMBI a/IMUHHUCTPATHBHBIX B3bICKaHUH
B [IEJIOM M OT/ENBHBIX €€ Pa3HOBUIHO-
cTeii 0e3, K COKaIeHHIo, yaeTa TpeboBa-
HHUH BPEMEHH OTHOCHTEIBHO MOIH(pH-
KaIll¥ UX pecypca. DTo B MOJTHON Mepe
NPUMEHUMO M T10 OTHOILIEHUIO K Hpea-
YIIPEKACHNAIO KaK CaMOMY «MSTKOMY»
BUly aJAMHHHCTPATHBHOTO B3BICKAHNS,
POITb ¥ 3HAYEHUE KOTOPOTO B TIOCIIEAHES
BpeMsi HEJJOOLICHUBAETCsl KaK B OOIIe-
CTBC YYCHBIX-aIMUHHUCTPATUBHUCTOB,
00OCHOBaHHEM Yero B IIOJHOW Mepe
MOXXET  MOCIY)XUTh  CYIIECTBEHHOE
«yCTapeHHe» HOPMAaTHBHBIX MOJIOKE-
HUH, ONPENEISIOMNX OCHOBBI UCIIONb-
30BaHUs pecypca 3TOro BHIA B3bICKa-
HHSI, KOTOpbIe ObUTH (haKTHYECKH pa3-
pabortansr eme B 80-x rogax XX cT. u
C HE3HAYNTEJILHBIMHI KOPPEKTHPOBKAMHA
CYIIECTBYIOT W JI0 CETOIHSIIHETO JIHS,
MX HECOIIACOBAHHOCTh C pPEallbHBIMU
YCIIOBUAMHU ITPABOIIPUMEHCHUS.
AKTyalbHOCTHL TeMbl. Bce 73710
CIIOCOOCTBYET IOCTEIIEHHOMY «BBITEC-
HEHUIO» Ha MPAKTHKE MTPeyIPeKICHHS
(4TO MONTBEP)KAAET CTATHCTHKA MPABO-
HapyIIeHNH) KaK peakiny rocyrapcTaa
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Ha COBEpIICHHE aJMHUHUCTPaTHBHBIX
[IPAaBOHAPYILIEHUH C HE3HAYUTENbHOU
CTETICHBIO OOIIECTBEHHOW BPETHOCTH,
Ipu OOIICH «IO3UTHBHON» XapakTe-
PHCTHKE JIMIA, COBEPIIMBIIETO TaKOTO
pona mpaBOHapyIIEHHE, NPH HAJIWIUH
00CTOATENIBCTB, CMATYAIOMINX aJMUHH-
CTPAaTHBHYIO OTBETCTBEHHOCTb, KOI71a He-
00X0IMMO, TIPEK/IE BCETO, IPEBEHTUBHO-
BOCIIUTATEIbHOE pearupoBaHue C 3Jie-
MEHTOM ITyOJITYHOTO OCY>KJICHHS COBEP-
LIEHHOTO JIMIIOM IpocTymKa. VIMeHHO
B TaKMX CHUTYalUsX aJeKBATHBIM B3bl-
CKaHHEM SIBISICTCSI TIPeIyHpexICHIE
— BUJI BOCIIMTATCIIbHOIO, IPEBCHTHUB-
HOT'O B3bICKaHHWsS, OPUEHTUPOBAHHOIO,
NPEeK/Ie BCEro, Ha JIMYHOCTH CaMoro
MIPaBOHAPYILHTENS C OMOCPEIOBAHHBIM
BIIMSIHUEM Ha MHBIX JIMI] C IIEJIBIO TIPO-
¢unakTuky. VIrHOpUpOBaHUE HCHOIb-
30BaHUA MPEAYIIPEKICHUA B KOHCYHOM
UTOTE CIIOCOOCTBYET IePOPMHUPOBAHHIO
MOJIENI  B3aMMOOTHOILICHHH Tocynap-
CTBa W JIMNA, COBEPLIMBILETO BHIIICY-
MIOMSHYTO€ aIMHHICTPATHBHOE IIPABO-
HapyIleHUe, HEaAeKBATHOCTU PEAKIIN
rocyiapcTBa Ha COBEpLICHHUE POTHUBO-
npaBHoro JesiHus. Bee aTo 00ycnoBnu-
BaeT HEOOXOMMOCTb YIITyOJIEHHOTO HC-
CJICIOBAHMS Pecypca MpeaynpexIeHHs
Kak BHJA aJIMHHICTPATHBHOTO B3BICKA-
HUSL [UIst (POPMHPOBAHUS HAydHOTO Oa-
3MCa MEePCHEKTHBHOTO 3aKOHOATEbHO-
IO 3aKpeIuieHHs: OCHOB 3((EeKTHBHOTO
UCTIONB30BaHMS  ITIOTEHIMAlla  3TOTO
BUJIa ]MUHUCTPATHBHOTO B3bICKAHUS B
COBPEMEHHBIX YCIOBHSIX.

B cBs3u ¢ 3THM, 1€ CTaTbu — B
CUCTEMATU3UPOBAHHOM BUIEC OCBETUTDH
pOJib M 3HAUCHUE MPELyNpPEIkKICHUS
Kak BHJa aJIMHHHCTPATHBHOTO B3BICKa-
HUS, C aKIIEHTOM Ha Mpo0ieMax HU3KOH
() PEKTUBHOCTH HWCIIONB30BAHUS €TO
pecypca B COBPEMEHHBIX YCIIOBUSIX,
npo0iemMax 3aKOHOJATEILHOTO PeryJu-
poBaHusd OCHOBaHUH €ro IIPUMECHCHUS.

H3noxenne 0CHOBHOTO MaTepua-
J1a uccjenopanusi. Heobxonmumo orme-
THUTB, YTO TPEAYTIPEKICHUE, K COXKaIe-
HHIO, IPUCTAILHOTO BHUMAHHS yIE€HbIX-
AIMUHHUCTPATUBHUCTOB B  Pa3JIMYHBIC
HCTOPUYECKUE NIEPHOABI HE MPUBJICKA-
J10, 9TO 0OYCIIOBHIIO OTCYTCTBHE (DyH/Ia-
MEHTAIBHBIX MOHOTpaduuecknx padbor
COOTBETCTBYIOILIETO COAEPKaHMS, 1, KaK
CIIEAICTBHE, (PparMEHTapHOE 3aKOHOMA-
TeJIbHOE PeryJTMpOBaHNE OCHOBAHUI HC-
TIOJIb30BaHMS €ro pecypca. B ocHOBHOM,
B HAJIMYMH PabOTHI, HEMOCPEICTBEHHO
TIOCBSILIICHHBIC aMHHUCTPATHBHON OT-
BETCTBEHHOCTH (Harpumep, padboTsl B.

Konmakosa, JI. Kosans, . JlykbsiHua,
A. Muxonenxko, A. Komsroka u ap. [1]),
aJIMUHUACTPATHBHBIM  B3BICKAHHSM B
uenoM (Hanpumep, Tpyasl H. Xopoinaxk,
V. JIsxoBuu, U. Komuymko, C. T'oHua-
pyka, C. Kusanosa, E. JlonuHa u 1p.
[2]), agMUHHCTpPaTHBHO-AETUKTHOMY
TIPOM3BOACTBY (Hampumep, pabdotsr C.
Crenenko, O. Ky3pmenko, H. Tuienko
u 1ip. [3]), B KOTOPBIX MPeAyTpexICHUE
uccuemyercs hparMeHTapHO, B aCIIEKTE
0oIee KOMIDIEKCHBIX BOTIPOCOB. OTHAKO
pecypc TIPEayTIpexIeHuss CBOeoOpas-
HBIH, KOMIUIEKCHBIH, €ro pojb U 3Ha-
YEHHE B CHCTEME aMHUHHCTPATHBHBIX
B3bICKAHHUH YHHUKAJIbHbI, KAK U HCTOPUS
€ro pasBUTHS, CICNU(HKA 3aKOHOJA-
TEIFHOTO 3aKPCTUICHHS.

B coBpemeHHOM BHIE Tpemymnpe-
KIICHUE TIOSBUIIOCH B 3aKOHOAATEINb-
ctBe Ykpaunbsl jqumb B 30-40-x romax
XX Beka B CBSI3M C MPUHATHEM LEIIO-
ro psna nocranosnenuit BLIIBK u Co-
pvuHa YCCP, 10 3TOro M3BECTHEI €TI0
mpooOpa3sl — «OOIIECTBEHHOE OCYXK-
JICHHE», «OOIECTBEHHBIN BBITOBOPY,
«3aMCUaHUEC B MPUCYTCTBHH CYIbK»
u T.a. OdurmansHas IepUHUNUS TO-
siBIsieTcsl B 3akoHozaatenbeTBe 40-50-x
TOJIOB U B TOCTCAYIOIIEM JyOIrpyeT-
Ccs B OCHOBHBIX KOAW(HIIMPOBAHHBIX
aJIMUHHCTPATHBHO-IETUKTHBIX ~ aKTaX.
Bynyun peakuueili Ha COBEpILEHHUE
MPOCTYIIKOB «0€3 HAMEPESHUs», «MaJio-
3HAYHUTEIHHBIX» TPOCTYIKOB, TPEIy-
MpeXIeHNe (CHaJaa BMecTe ¢ oOrie-
CTBEHHBIMH B3BICKAHMSIMU ITyOIATHOTO
xapaktepa, a ¢ 70-80-x romoB XX B.
CaMOCTOSITEIIBHO) OMpeNensieTcsl Kak
caMoe «MSTKOe» aJIMHUHHCTPAaTUBHOE
B3bICKaHMe (Harpumep, padors! JI. Ko-
Bamst, O. SIkyOb1, 1. Tonocanuenko n
T.JI.). YACHEHHE eT0 IPEUMYIIIECTBEHHO
BOCIMTATENBHOM, PEBEHTUBHOM POJIH
CIOCOOCTBOBAJIO IIHPOKOMY €I0 IIpHMe-
HeHuto B niepuof ¢ 80 r. — k. 90-x romos
XX B. B YCIOBHSAX «CTpaxa OOBIYHBIX
TpaKIaH Tepe PyKOBOIUTEIIEMY, «CH-
JIoW BiacTh» [4] m cTaOWILHO HU3KUM
YpOBHEM OarococTosiHus HaceeHus. B
TO K€ BpeMs1 KapAMHAJIbHBIE COITUATLHO-
HKOHOMHYECKHUE, OJIMTHYECKHE pedop-
MaIIMOHHBIE MPOLECCHI ¢ cepeuHbl 90-X
rofoB XX B. CIIOCOOCTBOBAJIM HM3MEHE-
HHIO BEKTOPOB B UCIIONTB30BaHUH PECYP-
ca IpeayTpeKICHHS.

VYcrapeBuiue  3aKOHOJATEIbHbIC
OCHOBaHHUS HCIOJIB30BaHUS MOTEH-
uana MOCIEIHEr0, WU3MCHUBIIHECS
peaybHBIC YCIOBUS TIPaBOIpPUMEHE-
HUS, CHIDKEHHE YpPOBHS IIPaBOCO3HA-
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HUSI U TIPABOBON KYIBTYPHI HACETICHUS
CO3aH TIPEATIOCHIIKH JUTS CHIDKCHUS
3((EeKTUBHOCTH TNPUMEHEHHS] Tpe.-
YIOPEKACHUA KakK BHIAa aIMHUHUCTpaA-
TUBHOTO B3bICKaHMsA. Ha ceronusurHumit
JICHb B HAIMYINH MHOTOYHCIICHHBIC Pa3-
HOOOpa3HbIe HOPMATHBHBIE OCHOBAHUS
MPUMEHEHHS] TPenyNpeKIeHHsS Kak
BUJIa aIMUHUCTPATUBHOTO B3bICKAHMA,
MIPOTUBOPEUNBOCTh TookeHnd KoATl
U JIpyTHX 3aKOHOZATENIBHBIX AKTOB OT-
HOCHUTEIFHO OCHOBAaHUHA TPUMCHCHUS
TPenyNpeKICHUs, CyOBEKTOB  IIpHU-
MEHEHHMS, JINII, K KOTOPEIM OHO MOYKET
MPUMEHSTCS, yCTapeBIIas IMpoIeaypa
PEaIbHOTO UCIIONB30BAaHUS €r0 Pecyp-
ca. @parmeHrapHas AeHHUIIMOHHAS
OTIPEACIICHHOCTh TPEIYIPEKACHHS (CT.
26 KoAIl) crocoOcTByeT yIpomeHHO-
My TIOHUMaHHIO €T0 KOMIUIEKCHOTO Xa-
pakrepa.

VYKazaHue TOJIBKO Ha NHUCbMEHHYIO
(opMy ero 3aKperuieHHs, K coxale-
HUIO, HE TIIO3BOJICT BBINCIUTH €TI0
O0COOCHHOCTH B CPaBHEHHH C JPYTHMH
BUJIAMH AIMHHHCTPATUBHOTO B3BICKa-
HUA. B 3TOM acnexTe 00ecroKOeHHOCTh
BBI3bIBACT PE3Y/BTAT 3AKOHOIPOEKTHOM
JIESTENTEHOCTH, @ IMEHHO JTyOITMpOBaHUE
B IIPOEKTE HOBOTO KOIU(HITPOBAHHOTO
aIMAHHICTPATUBHO-/ICIIAKTHOTO aKTa (B
HAJIMYUN HECKOJIBKO BAapHaHTOB ITPOEK-
TOB, OZIHAKO B 4acTH (hOpMyJTMPOBKH MO-
HATUSA NPERyNPEKACHAS UX TOT0KEHUS
WJICHTHYHBI) TIOJOXKEHUI CYIIEeCTBYIO-
mero KoATl, 3To BHOBB He OyneT cro-
co0cTBOBAaTh 3((HEKTHUBHOMY HCIIOITH30-
BaHMIO pECypca 3TOTO BU/IA B3BICKAHHSI.

BrionHe 1ienecoobpa3HbIM mpeia-
raercs 3aMMCTBOBaHuUE onbiTa Poccuii-
ckoii Denepanuy B JIePUHHUIIMOHHON
OTIPEICIICHHOCTH TPEMYNPEKICHUS C
aKIICHTOM Ha OCHOBAHWUSL, TICTIH €T0 IIPH-
MEHEHHSI, JIUII, TIPUMEHEHHS K KOTOPBIM
BO3MOKHO. Brioine YMECTHBIM ABJIACT-
Cs 3aKpeIUIeHHe B OMNpeesieHuH Mpe-
YIOPEXISHUs, KaK BHJa OCHOBHOTO ajl-
MHHHCTPATUBHOTO B3BICKAHUS, YTO €T0
OCHOBaHHEM MOXET ITOCIYKUTb COBEp-
IeHue GU3NIECKUM HITH FOPUANICCKUAM
oM (YHU(UIMPOBATh HOPMATHBHbIC
MOJNIOXKEHUsS. OTHOCHUTENIBHO CYObeKTa
aJIMUHUCTPATUBHON OTBETCTBEHHOCTN)
aJIMUHUCTPATHBHOTO MPOCTYTIKA HE3HA-
YUTENBFHOW OOLIECTBEHHOH BPEIHOCTH,
B T.4. MaJIO3HAYUTEIHHOTO, COBEPILICHUE
TaKoro poja MPOCTYIKa BIIEPBBIC, TIPU
HaJIMYUU 06CTO)ITGJ'H)CTB, CcMATr4Yaro-
WX aIMHUHUCTPATHBHYIO OTBETCTBEH-
HOCTh. Hanmmume Takux 0OCTOSTENBCTB
B IICJIOM J]a€T BO3MOKHOCTH CYOBEKTY
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paccMOTpeHHs JieNa BBIOPaTh aJIeKBaT-
HYyIO Mepy TOCYAapCTBEHHOTO pearnpo-
BaHUsI, OPUEHTHUPYSCh, TPEXKIE BCETO,
Ha JIMYHOCTb MPAaBOHAPYIIUTEIIA, €TI0
NIepeBOCIIUTaHNE U TpeBeHImio. Orpe-
JICNICHHOCTh IeDUHUIMK  Ope/iesICH-
HBIM 00pa3oM OyZeT criocoOCTBOBAaTh M
MPO3PaYHOCTH IPOLIEIYPHOTO acIeKTa
pecypca TpEmyNnpexIeHUs] — YETKOe
(UKCHpOBaHWE OCHOBAHWi, CYyOBEKTOB
npuMeHeHus (cyeOHoe 1 BHecyieOHOe
NPHMEHEHHUE), OTIEPATUBHOCTD, SKOHOM-
HOCTh (MUHUMH3ALUS 3aTpaT BPEMEHH,
YeJIOBEYSCKUX U MaTepHAIIBHBIX Pecyp-
COB), MMyOJIMYHOCTH MPOIELYPHI — 3aJIOT
MaKCHUMaJbHO 3 QEKTHBHOIO MNpUMe-
HEHHUS MPeIyNPeKICHNS KaK BUjA aji-
MHHHCTPATHBHOTO B3bICKAHUS.
BeiOupast 3TOT BHI B3BICKAHUS,
YIIOJITHOMOYEHHOE JIULIO OPUEHTHPYETCH,
NpeX/ie BCEro, He Ha HaKazaHHe MPaBo-
HapyImMTeNIs (AMEMEHT Kaphl MUHUMH3HU-
POBaH), a Ha BOCITUTATENILHOE U MIPEBEH-
THBHOE BJIMSHUC Ha HETO, IPH 3TOM IIpe-
BEHTHBHBIA JIEMEHT IIENM NpenyIpe-
KISHWS JOTONHUTEIFHO OpPUEHTHPYeT-
Csl ¥ Ha IpYTUX Jin1 (00111ast PEBEHIINS).
Cyl11eCTBEHHOTO KOPPEKTUPOBAHHUS Tpe-
Oyer ycwieHne mnyOmrgHoro 3¢ddekra
TPOLICAYPBI MPHMEHCHHS TIPSy PEKIC-
Hus. B aToM acniekte 1ienecooOpa3HeM
NPEACTABISETCS HANpaBICHUE KOIHH
MOCTAHOBJICHHSI O €ro MPUMEHEHUH
o Mecty paboThl MPaBOHAPYIIUTENS,
ocsenieane B CMU u 1.1, « MSTKOCTB,
JIETKOCTB)»  XapakTepa IMpenylpeKe-
HHS, TI0 CPaBHEHHIO C JIPYTHMH BHIa-
MH aJMHHUCTPATUBHBIX B3bICKaHUH,
00yCIIOBNIEHbI €r0 JIMYHOCTHOM OpH-
€HTALUEH, OTCYTCTBUEM MarepUallb-
HOTO, AKOHOMHYECKOTO COZICp)KaHUs,
TICUXOJIOTUYECKIM BO3JCICTBHEM Kak
Ha CaMoOro IPaBOHApPYLIUTENs, TaK M
Ha JPYTHX JHI, B T.Y. IOTCHIUATIbHbIX
npaBoHapyuresnei. OnHako, st yCu-
JICHUS BOCHUTATCIIBHO-IIPEBEHTUBHOT'O
spdekTa HpemyNpeKICHUS, TOBBI-
mieHre  3(p(EeKTUBHOCTH €ro IphMe-
HEHHsl LeJecoo0pasHbIM  IIPEeNCTaB-
JSeTCs BBEICHUE WHCTUTYTa 3aMEHBI
OJTHOTO B3BICKAaHUSA JPYTMM B Cllydae
HeOGXO[[l/IMOCTI/I, B T.4. U JIMYHOCTHO-
MaTepHabHBIMK, MaTePUAIbHBIMU BH-
JaMH aJIMHHHCTPATHBHBIX B3BICKAHMIL.
K coxaneHuo, aHaJIu3 IIepCIeKTUBHOTO
AIMIHHCTPATHBHO-EIMKTHOTO 3aKOHO-
JIaTeNbCTBA, B T.U. U KOOU(DUITMPOBAHHO-
T0, CBU/ICTENILCTBYET 00 HTHOPUPOBAHUU
3TOTO BOIIpOCa 3aKOHOJATENEM, a, Clie-
JIOBaTeJIbHO, TPAJIULMOHHOM, YCTapeB-
IIeM MOIXOJE K IPENYIPEKACHHIO, YTO

0

He crocoOcTByeT 3((PEKTUBHOCTH HC-
TIOJIb30BaHHUS €T0 pecypca.

B acniexre ajanranyuu 0Te4eCTBEH-
HOIo aJMHUHUCTPATUBHO-ACIUKTHOT'O
3aKOHOJIATEIbCTBA K EBPONEHCKUM
HOPMAaTHBHBIM CTaHJapTaM, TapMo-
HU3AIMHA OTEYECTBEHHOTO, B T.4. OT-
pacieBoro, MOAOTPACIEBOT0, 3aKOHO-
JaTeNIbCTBA I[€JIECOOOPa3HBIM  SABIIA-
eTCsl M3Y4YEHHUE OIbITa 3apyOeKHBIX
TrOCylapcTB B HOPMAaTHBHOM peTy-
JMPOBAHUM 3TOTO BOMpoca (IIpexnae
Bcero, crpaH-rocygapcts EC, ogHako
BITOJTHE OOOCHOBAHHBIM SIBIISIETCSI U 3a-
HMMCTBOBaHHE OIbITA [PYTHX CTpPaH),
HOpMaTHBHBIX cTannapros EC u, ¢ yue-
TOM cHelM(HUKHA OTEYECTBEHHOTO HOp-
MOTBOpYECTBA W TPABONPHMECHEHUS,
(hopMupoBaHHE €AUHOTO KOMM(PUIIPO-
BaHHOTO 3aKOHOJATENILHOTO Oasuca s
UCTIONIB30BaHMSl  pecypca  Mpeaympe-
JKIACHHUs KaK OCHOBHOI'O BHJA aJMU-
HHUCTPATUBHOTO B3BICKAHUS JIMYHOCT-
HOTO, BOCHHTATEIbHO-PEBEHTHBHOTO
xapakrepa. IIpuemiembIM, TakuM, KO-
TOPOE COOTBETCTBYET OTEUECTBEHHBIM
HOPMOTBOPYECKUM TPAaIULUAM, IpEn-
CTaBIsieTcsl OObEIHEHUE B €ITHOM KO-
J(UIIPOBAHHOM aJMHHHCTPATHBHO-
JCTMKTHOM aKTe€ MaTepHaIbHBIX U
MPOLIEAYPHBIX HOPM, €IUHBIX ISl BCEX
CyOBEKTOB aJIMHHHCTPATUBHONW FOPHC-
JTUKIIUH.

3aKperuieHre B TAKOM aKTe IPUHIIH-
OB TPOLEAYPHI, KOTOPBIE COIIACOBBI-
BAalOTCS C E€BPOIEHCKUMHU aHAJIOTaMH,
B T.4. OTHOCHUTEJIEHO 00XaJIOBaHMUS TI0-
CTaHOBJICHHS O TIPUMEHEHHH TIPEAyTIpe-
JKZIEHNS KaK aKTa IyOIWYHON aaMUHH-
CTpaluu, peajin3aliui JUCKPCIIMOHHBIX
TIOJTHOMOYHH BBIIICYTIOMSIHYTHIM CyOb-
€KTOM C y4ETOM HOPMATHUBHBIX ITOJIOKE-
HHH, COIEP>KaIUX OLIEHOYHBIC IIOHSTHS,
JAIOIINX OCHOBAaHMSA NI peann3aliy
aJIMAHUCTPATUBHOTO WJIM CyIeOHOTO
YCMOTpPEHHUS], SBJISIETCS HEOTHEMJIEMOU
COCTaBIISIIOIICH 3aKOHOMPOEKTHOM, a
B TOCJICAYIOIIEM M 3aKOHOTBOPYECKON
JEATENPHOCTH B COOTBETCTBYIOIIEH
cepe, ciocobeTByromei ApdhexTrBHO-
MY HCIOJIb30BaHHUIO pecypca MpeayIpe-
JKIACHUA KaK BHUJa aIMUHUCTPATUBHOTO
B3bICKaHMs. llenecooOpasHbIM  sIBIIS-
eTcsi MMHUMH3UPOBaHUE 3aKPEIUICHUS
B 3aKOHOJATEJIHCTBE, OIPEIEISIONEM
OCHOBAHMS TS CTIONBb30BaHUS PECyp-
ca MPERyIPEXICHUs], OLEHOYHBIX IIO-
HSTHUH, JAIOIUX OCHOBAHUS VIS CyOb-
EKTUBHOTO TOJIKOBAHHMS OJTHOTO M TOTO
ke (akTa pazIMIHBIMH CYOBEKTaMHU
MO-pazHOMY. B CBsI3U ¢ 3TUM yMECTHBIM
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OBLITO OBI 3aKPETUTH MTOHATHS «aIMUHH-
CTPaTUBHOE B3BICKAHHE», «MaJlO3Ha-
YUTCJIbHOC aJIMUHUCTPATUBHOC IIpa-
BOHApPYUIEHUE), «aIMUHUCTPATUBHOE
MIpaBOHAPYIIEHNE C HE3HAYUTEILHON
CTETIEHBbIO OOIIECTBEHHOM BpEIHO-
CTH», OIpPENENNUTh KPUTEPUH IS
MIPU3HAHUS JESHUS MaJIO3HAYUTEIIhb-
HBIM, IIPOCTYIIKOM C HE3HAYUTEJIbHOU
0OIIeCTBEHHON BPEIHOCTBIO (A UX
pasrpaHWYeHHs, TPUHUMAsi BO BHU-
MaHHE BO3MO)KHOCTh OCBOOOXICHHS OT
aJIMMHHCTPATUBHONW OTBETCTBEHHOCTH
B CIIy4ae COBEPIICHHS MalIO3HAINTENb-
HOTO JIeSIHUSI), KPOME TOTO I[eJIECO0-
Opa3HO ONpEIENUThCS C pasrpaHuye-
HHUEM TPeIyNpexICHHUs OT CMEXHBIX
TIOHATHH, TAaKMX Kak: OOIECTBEHHOE
TIOPUIIAHNE, OCYKACHUE U ApyTHe (B Ha-
YUYHOH JINTEpaType, K COXKAJICHHUIO, €IIIe
BCTpPEUAIOTCS CIIy4au OIIMOOYHOTO MX
OTOXKAECTBIICHUS).

Jnst yeunenust myomdanoro a¢gex-
Ta IPUHY>K/ICHNS BITOJHE TIPUEMIIEMbIM
TIPE/ICTABIIACTCSl 3aKOHOJATEIFHOE 3a-
KPEIUICHHE YJacTHs JINIA, OTHOCHUTEIb-
HO KOTOPOTO OHO BBIOMpAeTCs Kak BHUJI
AIMUHUCTPATUBHOI'O B3bICKaAHUWA, IIPU
paccMoTpenun siena (B citydae 0ObIU-
HOT'O TIPOHU3BOJICTBA) WIIM HA MECTE pac-
CMOTpPEHUsI M TIpUMEHeHHs (B ciydae
YIIPOILEHHOTO TIPOM3BO/CTBA), C 00s13a-
TCJIBbHBIM YBEIOMJICHUEM €TO O MPaBO-
BBIX TMIOCJICACTBUAX €ro IPHUMCHCHUSA
(JMII0 cuMTaeTCs TaKMM, KOTOpOE MpH-
BJICKAJIOCh B TEUCHHE rofla C MOMEHTa
MIPUMEHEHUS] TIPERYNPEKICHUS), HUTO
Taloke OyZeT cmocoOCTBOBATH YCHIIC-
HHUIO BOCIIUTATCIIbHO-ITIPEBEHTUBHOT'O
a¢dekra nperynpesKIeHs.

Bce BblmienepeyncieHHOE B KOM-
IUIEKCE CO B3BEIICHHOHM 3aKOHOTBOpYE-
CKOHM NOJUTHKOM B aJMUHHCTPATUBHO-
JEMKTHOH cepe, MOBBIILICHUEM YPOB-
Hsl TPaBOBOM KyJIBTYpbl HaCEJICHUs,
aKTPIBPBaHMeﬂ HaYUYHBIX OTPAaCJICBbIX
HCCIENIOBaHUH, B T.4. OTHOCHTEIHHO
pecypca Bcex aAMHUHUCTPATHBHBIX B3bI-
CKaHMH, X B3aUMOCBS3H (IOTOITHEHHE
pecypca KaxJI0ro BUAa B3bICKaHHS, UX
B3aMMO3aMEHSIEMOCTb B CITy4ae BO3HHUK-
HOBEHHsI OOCTOSITEJICTB, TPEOYIOIINX
9TOT0), COCPENOTOYEHHEM COBMECTHBIX
YCHIIMH IOPHCTOB-YYEHBIX M IOPHUCTOB-
MIPAaKTUKOB OTHOCHUTENBHO H3y4YEHHS
3¢ PEKTHBHOCTH Ka)XJOTO BHAA aaMH-
HUCTPATUBHOTO B3bICKaHUsI, YCIIOBHMH,
[I0KAa3aTeJIed €€ KPUTEPUEB C aKLIEHTOM
Ha ee LEJIEBOM, COLIUAIbHBIN, IKOHOMU-
YECKUH W TICHXOJIOTHYECKHH acIeKTHI,
B KOHEYHOM HTOTE€ TTO3BOJIUT PEajbHO
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OLICHUTb, C YIETOM TpeOOBaHHI BpeMe-
HH, TIOTPEOHOCTEH TMPaBONPUMEHEHHS,
1e1eCO00Pa3HOCTh  JalbHEHIIero Cco-
XpaHEHHA TOr0 WM MHOI'O0 B3bICKAHUA,
OTPEICIINTh OPUEHTUPHI HCIIONB30Ba-
HUSI €T0 pecypca.

BeiBoabl. OTHOCHUTENBHO TIpen-
VIPEXICHNS CIEAYyeT OTMETHUTh, UYTO
cBoeoOpa3ne IIeNIEBOT0  Ha3HAYEHMUs,
OCHOBaHMM W TOCJIEACTBUN aJMHUHHU-
CTPaTUBHOW OTBETCTBEHHOCTH, B Ka-
YEeCTBE PEaKIMH HAa COBEpIICHWE ajl-
MHUHHCTPATHBHBIX  IPAaBOHAPYIICHUI
C HE3HAYUTENIFHOM CTereHplo oO1ie-
CTBEHHOW BPEIAHOCTH, NpPU HAIUYUU
00CTOSATENBECTB, CMSIYAIOIIMX OTBET-
CTBEHHOCTh JIMI[a, KOTOpPOE B IIEJIOM
MTO3UTHBHO XapaKTEPU3YETCs, TOIDKHO
CYILIECTBOBaTh B3BICKAHWE C MOIIHBIM
BOCIIUTATEIEHO-TIPEBEHTUBHBIM Xapak-
TepoM, MmyOnuuHbIM 3 dexrom. Takum
B3bICKaHHEM, B Clly4ae MoAU(UKaLIN
3aKOHO/IATENIFHBIX OCHOBAHMi, BIOJTHE
MOXXET OBITh TIPEAYIPESKACHHUE, PECYPC
KOTOporo OyHeT TpHBENeH B COOTBET-
CTBHE C TPEOOBAHMAIMH PEaTHHOTO TIpa-
BOIIPUMEHCHHA Kak a):(eKBaTHLIﬁ BHU]
rOCY/IapCTBEHHOW PEaKIMK Ha COBep-
LIEHHUE ONPEEIEHHON COBOKYITHOCTH
aIMIHUCTPATUBHBIX PABOHAPYIIICHHH,
TEM caMBbIM o0ecredrB YPPEKTHBHOCTh
CYILIECTBOBAHMS MPEIYIPEKICHNAS KaK
BUJ]a COBPEMEHHOI'O aMUHUCTPATUB-
HOT'O B3bICKAHUA.
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logical factors.

Pmblem statement. The social
conditioning is determined by
the availability of conditions of crim-
inalization of certain socially dange-
rous acts. Exactly upon the availabil-
ity of such conditions it is possible to
state the reasonableness and social
necessity of penal prohibition of the
correspon-ding act. Generally, the de-
termination of grounds and limits of
the criminalization is one of the most
important and disputable matter in
the science of the criminal law. But
it is uncontroversial that scientifically
reasonable and consciously applied
general rules and criteria of an assess-
ment of validity of the criminal new
law are the principles of criminaliza-
tion called to provide efficiency and
social conditioning of criminal legal
rules [1, p. 208]. Therefore, to set up
a correspondence of every criminal
legal rule to the needs of the society
is of considerable importance.

Relevance. The determination of
the conditions of criminal responsibi-
lity for offences against the authority
of local government bodies is of great
importance in view of the fact that in
the native criminal legal history we can
observe numerous unequal attitudes of
a legislator to the criminal legal protec-
tion of the authority of local govern-
ment bodies.

The social conditioning and effi-
ciency of criminal legislation, its rules
and institutes represent a wide problem
that can be studied from different sides,
in different aspects, and directions. But
its principle direction, aspect is a dis-
closure and study of factors that influ-
ence the creation of rules and institutes

of criminal legislation and its efficiency
[2, p. 67].

There are different points of view
regarding the general conditions of the
criminalization in the theory of crimi-
nal law. In general, in this direction the
scientific inquiry of scholars is very
successful and the modern science of
criminal law due to the researches of V.
K. Gryshchuk, G.A. Zlobin, A. 1. Ko-
robieiev, V. M. Kudryavtsev, N.F. Kuz-
netsova, A. M. Yakovlev etc. is armed
with sufficiently large set of factors,
rules, and principles of assessment of
act social danger level and reasons to
refer it to penal acts [3, p. 76; 4, p. 75;
5, p- 1]. The modern scholars in their
researches use different set of factors
that determine establishment of crimi-
nal responsibility for any acts.

First of all, among the scholars there
is no agreement of opinion concerning
the name of these conditions. Some call
them grounds [5, p. 62], others — prin-
ciples [4, p. 71], third — criteria [6, p.
60; 7, p. 101-103], fourth — factors [8, p.
57]. The great majority of the scholars
call them conditions. Besides the name
the content of those conditions that are
suggested by various scholars is diffe-
rent as well.

The objective of the study is to
analyze principle factors that influence
criminalization of offences against the
authority of local government bodies.
It should be noted that the conditions
of criminalization of certain acts re-
garding the offences against the au-
thority of local government bodies
correspond to the general-theoretical
conditions of the criminalization of so-
cially dangerous acts. At the same time
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they have certain peculiarities. That is,
in fact, these conditions correlate as
generic and specific or as general and
individual. In these specific conditions
the certain provisions of the general
conditions will prevail, and the indi-
vidual conditions will stand out less.

Presentation of basic data of the
study. Considering a question of so-
cial conditioning of criminalization of
offences against the authority of local
government bodies, first of all, it seems
necessary to determine a system of fac-
tors of establishment of penal prohibi-
tion or, according to A.I. Korobieiev, of
criminalization of act, that is a process
of identification of socially dangerous
forms of individual behavior, acknowl-
edgment of validity, possibility and ap-
propriateness of criminal legal control
overit[9, p. 29].

One of the first attempts to deter-
mine criteria of establishment of crimi-
nal responsibility was made by P.A.
Fefelov. He distinguished two criteria:
of increased social danger of act and
availability of necessary conditions for
implementation of principle of unavoi-
dability of punishment [7, p. 101-105].
In order for a decision to be adopted on
establishment of criminal responsibil-
ity for a particular act, P.A. Ferfelov
suggested to clarify approximately the
following questions: what causes an
increased level of social danger of this
violation; what kind of popularity it
has; how it has been controlled prior the
moment the criminal responsibility was
established and why it was not efficient;
what is the ration between this crime
and legal consciousness that is, if the
public opinion from the point of view
of ratio between methods of persuasion
and enforcement is ready for the strug-
gle against these violation to be held
by means of measures of criminal and
legal enforcement; what consequences
there will be, if this criminal legal rule
is established. Can it be implemented?

Other scholars define in their re-
searches more various factors of crimi-
nalization of one or another act. For
example, V. I. Osadchyy distinguishes
criminological, regulatory, internatio-
nal, and historical factors of social con-
ditioning of criminal law protection of
law enforcement activities [8, p. 72-73].

As is seen from above, the crimina-
lization of various anti-social acts de-
fines different sets of factors of criminal-
ization. The narrowness of the research
doesn’t enable us to justify the eligibil-
ity of establishment of responsibility for
crime against the authority of local go-
vernment bodies from the perspective of
all factors known to science, and there-
fore, we consider it rational to be limited

0

to the analysis of historical, social and
psychological, regulatory, criminologi-
cal and international factors.

1. Historical factors define the ge-
nesis and tendencies of development of
the legislation on criminal responsibi-
lity for offences against the authority of
local government bodies.

History of the criminal law pro-
tection of representatives of local go-
vernment bodies begins on the times of
Kievan Russia. In the law instruction
sheet of that time Ruska Pravda there
was entrenched a responsibility for of-
fences against the representatives of lo-
cal government bodies of princely era
[10, p. 40-82]. From the middle of the
XIV century along with the inclusion of
Ukrainian lands into the Grand Duchy
of Lithuania the local government in
the cities developed in the form of com-
munity (viytivstvo) and obtained pro-
tection by the criminal law rules fixed
in the Lithuanian charters 1529, 1566,
1688 [10, p. 112-144].

Following the execution of the
agreement between Ukraine and Mus-
covy in 1654 the development of the
local government was defined by the
development of the Russian govern-
ment. In the first half of the XVIII cen-
tury Russia turned into the Empire that
was accompanied by the considerable
changes in the system of its authorities
and local government bodies. Criminal
legal protection of local government
bodies was carried out by means of
codified sources of that time — Codes
about punishments criminal and correc-
tive [11] and the Criminal code [12].

In the period of formation of Ukrai-
nian State of 1917-1921 the provision
was made for creation of local govern-
ment bodies at the level of communi-
ties, districts (volost), settlements, the
cities, districts, and other units. These
bodies were invested with broad pow-
ers including to issue binding decrees
and circular orders that were aimed at
the ensuring of their usual activity by
criminal legal means [13, p. 25].

The Soviet government did not ack-
nowledge a local government, so there
were no specific rules in the criminal
codes of the Soviet period on criminal
responsibility for offences against the
authority of local government bodies
[14]. Partially, such relationships were
protected at a level of relations in the
field of management.

Unfortunately, this trend existed
during the formation of the Criminal
Code of Ukraine in 2001. The regene-
ration of local government in Ukraine
is encouraged by another attempt to in-
crease the role of councils as local body
of state authority by improving their
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structure. The criminal law shall not
stand aside this problem and shall focus
its efforts on appropriate criminal legal
protection of the authority of local go-
vernment bodies by means of the provi-
sion in the Criminal Code of particular
criminal legal rules that will protect
life, health, property of the representa-
tives of such bodies and provide them
with the proper conditions for their
activities. All together the mentioned
above determines the historical factor
of social conditioning of protection of
the authority of local government bo-
dies by criminal legal measures.

2. Criminological factors determine
a danger of offences against the autho-
rity of local government bodies, and the
popularity of such acts. These factors
include several conditions of crimina-
lization of acts — social danger of act
and its relative popularity. Let us con-
sider each of these conditions.

A) The modern scholars qualify
the presence of social danger act that
requires penal prohibition as the main
basis of criminalization [15, p. 95].

Social danger as a material sign of
offence consists in that the act either
causes harm or relations that are pro-
tected by the law on criminal liability,
or includes real possibility of causing
such damage. This is an objective pro-
perty of an offence, a real violation of
relations existing in society.

To disclose of the content of social
danger means to analyze its qualitative
and quantitative characteristics. The
quantitative characteristic is a level of
social danger, and the qualitative one is
a nature of social danger. The criterion
of determination of social danger nature
is, first of all, importance, significance
of an object that is offended by a crimi-
nal act; the nature of social danger, in its
turn, depends on the nature and extent
of the caused damage. Thus, the nature
of social danger is determined by the
sphere of social life and relations pro-
cedure that is offended by a crime.

The level of social danger is deter-
mined by the severity of consequences
or, in other words, by the extent of
caused damage that depends on the
form, guilt, motive, goal for committing
criminal act, place, situation of its com-
mitting, and other subjective and objec-
tive elements of a crime. The sanction
that is set by a legislator is considered
by legal expression of the level of social
danger of peculiar kind of crimes.

The social danger of offences
against the authority of local govern-
ment bodies is largely defined by the
nature and importance of public rela-
tions that are the main and additional
direct object of crime.
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B) The further condition is a relative
popularity of act. It includes not only
number and place in the structure of
criminality of strictly criminal offences
against the authority of local govern-
ment bodies. Relative popularity of acts
related to the violation of the authority
of local government bodies includes
common social peculiarities of obser-
vance of rights and human liberties and
a citizen in Ukraine, life, health, honor,
and human dignity, property.

As mentioned above, there is a pro-
vision in the legislation for criminal re-
sponsibility for ,, encroachment of state
or public buildings and constructions”
(Article 341 of the Criminal Code of
Ukraine), ,resistance to representa-
tive of authority when he is on duty”
(Article 342 of the Criminal Code of
Ukraine), ,,capture of a person as a hos-
tage or holding of a person as a hostage
” (Article 349 of the Criminal Code of
Ukraine), ,.threat of homicide, causing
bodily harm or destruction or property
damage in generally danger way in re-
lation to official or his relatives or in
relation to citizen who carries out his
public duty; bodily blows or causing
trivial injury, moderately severe bodily
harm or great bodily harm to official or
in relation to citizen who carries out his
public duty in connection with the of-
ficial or public activities as well as for
the committing of such acts in relation
to their relatives” (Article 350 of the
Criminal Code of Ukraine), ,,failure to
fulfill legal requirements of local coun-
selor, delaying actions in their work,
submission of misleading information
to them” (Article 351 of the Criminal
Code of Ukraine) and ,,destruction and
damage of property” (Article 352 of the
Criminal Code of Ukraine), but people
are not almost convicted under these
articles, largely, because these articles
are imperfect and do not cover in full
all cases of violation of the authority of
local government bodies.

Therefore, due to the mentioned
above, we can understand the significant
popularity of violations the authority of
local government bodies in Ukraine.
These violations have both criminal and
non-criminal nature differing by causing
of damage to property, to health, human
life. For that reason, there is a condition-
ing of criminal legal protection of the
authority of local government bodies
and there appears a necessity of crimi-
nalization of some new offences against
the authority of local government bo-
dies in Ukraine, like of offences against
the honor and dignity of representative
of local government bodies.

In this case, it is necessary to pro-
ceed on the basis that the popularity of

act is a relative concept. Its quantitative
indicators can vary depending on many
factors, and, primarily, on the type of
offence.

The need for the existence of crimi-
nal protection of the authority of local
government bodies is determined by the
modern crime rate in Ukraine (or a level
of popularity of social undesirable acts).
If we start to analyze the crime rates in
the sphere of protection of the authority
of local government bodies, we will see
that this kind of crimes takes the lowest
place in the common structure of crimes
and has insignificant percentage. How-
ever, we can observe a rather low num-
ber of registered crimes investigated [16,
p. 18-22], the level of its social danger
is very significant due to the fact that,
as a rule, a great number of people take
part in such acts, such acts are connected
with additional sphere of property, viola-
tion of relations in the sphere of property,
violence to life and health, violation of
public order etc. Therefore, the need for
the existence of criminal legal protection
of freedom of religion is determined by
the criminal factor, as well.

3. Regulatory factors reflect the con-
ditioning of criminal legal protection of
the authority of local government bo-
dies by constitutional regulations and
other laws.

These regulations are contained in
over 20 Articles of the Constitution of
Ukraine and they can be systemati-
zed in the groups as follows:

1. Regulations in which the prin-
ciples of constitutional system, democ-
racy, equality of all forms of property
are entrenched, local government is
guaranteed.

2. Regulations that regulate activi-
ty of local government on ensuring of
rights and freedoms of a citizen, in par-
ticular:

3. Regulations that entrench legal,
organizational, material, and financial
principles of local government, they, in
particular, concern:

4. Regulations in which the legal
guarantees of local government are en-
trenched.

Along with the Constitution of
Ukraine the laws of Ukraine, decrees of
the President of Ukraine and the Cabi-
net of Ministers of Ukraine, the local
government bodies” decisions and acts
adopted by local referendums make up
the system of regulatory legal acts go-
verning the organization and function-
ing of local government in Ukraine.

The provision concerning the need
of protection of the authority of local
government bodies is entrenched in
the corresponding modern regulatory
legal acts. Among such acts a specific
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place is held by the Law of Ukraine
“About local government in Ukraine”
dated May 2, 1997 [17] that, in fact, is
a “framework” law on these questions.
Exactly, under this law other laws shall
be developed and passed that regulate
particular questions of functioning of
local government, for example, laws of
Ukraine “About duty in local govern-
ment bodies” [18], “About bodies of
self-organization of individuals” [19],
“About Ukrainian-wide and local refe-
rendum” [20] etc.

The mentioned above gives grounds
to make a conclusion that the protection
of the authority of local government
bodies is not a temporary phenomenon,
and it is the long and systematic pro-
cess that is based both on the activity
of subjects of law-enforcement authori-
ties and on the activity of all members
of civil society.

Therefore, the analysis of the above
listed regulatory legal acts gives grounds
to draw a conclusion that their target is
not only protection of the highest hu-
man social values, but also protection
of the authority of local government
bodies. As we can see, protection of the
authority of local government bodies is
determined by the regulatory factor.

4. International factors show prac-
tice of solving of criminal legal protec-
tion of the authority of local government
bodies by the rules of international law
and legislation of foreign countries. The
independent role in the social condi-
tioning of the criminal legal protection
of the authority of local government bo-
dies plays an international factor. Thus,
the need of protection the authority of
local government bodies is internatio-
nally fixed in the European Charter of
Local Government [21]. A special role
in the proper protection of local govern-
ment plays Ukraine’s desire to follow
the path of European integration and
the need to reform local government.
Certainly, this involves not only change
and improvement of the duties and re-
quirements that will refer to local go-
vernment officials, but also the relevant
legal framework and protection.

According to Article 11 of the Eu-
ropean Charter of Local Government,
local governments bodies have the
right to use means of legal defense to
ensure the free exercise of their powers
and respect for such principles of local
government that are entrenched in the
Constitution or national legislation.

The criminalization of offences
against the authority of local govern-
ment bodies is also determined by the
international legal experience of the
need and allowability of such crimi-
nalization. The analysis of the foreign
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legislation is testimony to the fact that
social danger offences against the au-
thority of local government bodies are
defined as crimes and involve criminal
responsibility. Such responsibility is es-
tablished either in criminal codes or by
particular laws.

As a result, of comparison of the
criminal laws of Ukraine providing for
offences against the authority of local
government bodies to relevant provi-
sions of the criminal laws of other Eu-
ropean countries, we can say that, in ge-
neral, there is a unified approach to the
definition of criminal offences against
the authority of local government bo-
dies. They are entrenched in the Crimi-
nal Code of Ukraine kinds of offences
as encroachment of state or public
buildings and constructions, resistance
to representative of authority when he
is on duty, threat of homicide, causing
of bodily injuries or destruction and da-
mage of property in regard to officials
or his relatives, failure to fulfill legal re-
quirements of local counselor, delaying
actions, submission of misleading infor-
mation to them are present in the crimi-
nal legislation of almost every European
country. This shows the consistency of
Ukrainian criminal legislation with Eu-
ropean one concerning this issue.

Besides, it should be noted that ac-
cording to Article 3 of the Criminal
Code of Ukraine, the provision of the
law on criminal responsibility is based
on the Constitution of Ukraine and on
the generally recognized principles
and rules of international law. That is
the law of criminal responsibility shall
correspond to the provisions that are
contained in the international treaties
the Verkhovna Rada of Ukraine gave
its consent to. Consequently, the need
to perform duties under the ratified in-
ternational treaties gave occasion to
the condition for the criminalization of
offences against the authority of local
government bodies.

5. Social and psychological factors
show a need of criminal legal protec-
tion of the authority of local govern-
ment bodies as a method for stabiliza-
tion of peace in society. These factors
include several conditions of the crimi-
nalization of acts, more specifically,
proportionality of positive and negative
effects of criminalization and criminal
political adequacy of criminalization.
Let us consider these conditions.

A) The principle of proportiona-
lity positive and negative effects of the
criminalization means that the positive
results of use of act of criminal law
prevail over those negative social ef-
fects that obligatory come from the
criminalization of particular acts [12, p.

0

220-224]. The criminalization involves
certain negative effects like deteriora-
tion of state of family members of such
person etc. And that is why the crimi-
nal responsibility shall be applied as a
last method, when other measures of
influence are ineffective or inadequate:
When an act is characterized by such a
level of social danger that determines
the need of criminal legal prohibition
of its committing. Failure to observe
the latter can lead to the unreasonable
criminalization when a crime is deter-
mined as an act that is not characterized
by sufficient nature and degree of ha-
zard for criminalization, besides, the
use as an argument of inefficiency of
current legal measures of relevant prob-
lem solving [22, p. 94].

Criminalizing offences against the
authority of local government bodies,
a legislator certainly establishes certain
negative effects on the criminal legal
rule, for example, property restrictions
for a guilty and his family, various re-
strictions of personal freedom. But to-
gether with this, despite the negative
effects of criminalization, we should
acknowledge that offences against the
authority of local government bodies
cause considerable damage in various
spheres of social life and society needs
proper protection against such offences.
And this need is socially conditioned.
Social benefit of criminal legal protec-
tion against the offences against the
authority of local government bodies
undoubtedly prevails over the negative
effects of criminalization of such acts.

B) The next condition of crimina-
lization is its criminal and political ad-
equacy. It is safe to say, the violation
against the authority of local govern-
ment bodies as a phenomenon is mainly
negatively perceived by society. Taking
into account this fact, scarcely, anyone
would like to be restricted in the right
to occupy a certain position in local
government bodies or, on the contrary,
to suffer damage to health or property
in connection with discharge of such
functions. Consequently, criminal le-
gal prohibition for violation against the
authority of local government bodies
completely corresponds to social con-
sciousness and public opinion.

Therefore, the criminalization of
offences against the authority of lo-
cal government bodies also corre-
sponds to principal trends of policy
of a country. In accordance with the
administrative reform in Ukraine, go-
vernment bodies are vested and will be
vested with more powers. Of course, it
may lead to a certain abuse on the part
of representatives of these bodies, but,
for sure, it will lead to the increase of
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offences against the representatives of
local government bodies with relation
to the discharge of their duties. There-
fore, the problem of criminal responsi-
bility for offences against the activity of
the representatives of local government
bodies and adequate protection of the
representatives of such bodies requires
an immediate solution. The state wants
to protect its representatives against the
negative effects that can cause harm to
health, life, property in connection with
the discharge of duties. Exactly for the
elimination of such negative effects we
need criminal and legal influence of the
state and exactly in this direction we
need to develop policy concerning the
criminalization of offences against the
authority of local government bodies.

Therefore, basing on the theoretical
researches of grounds of criminalization,
the social conditioning of criminalization
of acts offending against the authority of
local government bodies is determined
by a number of circumstances:

« the first, the presence of historical
background — historical factors;

 the second, large popularity of
offences against the authority of local
government bodies in society in these
latter days — criminal factors;

* the third, the need to provide and
regulate such relations in a country by
means of legal rules entrenched in the
Ukrainian legal acts that, in return, are
the guarantee of protection of the au-
thority of local government bodies in a
country, in general — regulatory factors;

* the fourth, the need to protect the
authority of local government bodies
that is entrenched in the international
legal acts ratified by Ukraine having
undertaken an obligation to follow
them — international factors;

» the fifth, the introduction of penal
prohibition against acts offending the
authority of local government bodies
is determined also by its high level of
social danger that is explained by the
importance and significance of an ob-
ject of criminal and legal protection
and by the nature and size of damage
that may be caused to social relations,
proportionality of positive and negative
effects of criminalization and criminal
and political adequacy — social and psy-
chological factor.
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PECULIARITIES OF DETERMINATION OF
THE FEATURES OF OBJECTIVE
ASPECTS OF CRIME ,,IMPROPER
PERFORMANCE OF PROFESSIONAL DUTIES
WHICH CAUSED INFECTION WITH HUMAN
IMMUNODEFICIENCY VIRUS ORANY OTHER
INCURABLE DISEASE”
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SUMMARY
This paper analyzes the objective of establishing evidence of crime “improper
performance of professional duties, which resulted in infection with human im-
munodeficiency virus or other incurable disease.”
Key-words: act, omission, professional duty, improper performance of pro-
fessional duties, infection with HIV or any other incurable disease, the causal

A REZUMAT

In articol sint analizate problemele caracteristicii de drept a victimei infractiunii
,,Executarea necorespunzatoare a atributiilor de serviciu care au dus la infectarea cu
virusul imunodeficientei umane (HIV) sau cu altd maladie incurabila”.

Cuvinte-cheie: victima, virusul imunadeficientei umane (HIV), altd maladie
infectioasd incurabila, periculoasa pentru viata omului, compensarea pagubei.

relationship.

roblem statement. The objec-

tive need of current practices
of prevention of crimes in the sphere
of the professional activity of medical
workers associated with causing spe-
cific kinds of personal injuries causes
the necessity of a detailed study of such
elements, their qualifying features, cri-
teria, distinguishing them from other
elements of crimes from the perspec-
tive of current conditions and scientific
achievements. At that it should be noted
that the problems of criminal responsi-
bility for improper performance of pro-
fessional duties, which caused infection
with HIV or any other incurable con-
tagious disease have not yet been pro-
foundly studied.

Relevance. Based on the content of
disposition of legal rule of part 1, Article
131 of the Criminal Code of Ukraine,
the objective aspect of this crime lies in
improper performance of professional
duties by the medical, pharmaceutical
or other workers resulted from negli-
gent or careless attitude to such duties,
which caused infection of a person with
HIV or any other incurable contagious
disease, being dangerous for human’s
life. To ensure proper understanding
of the crime’s disposition, determined
by legislator, first of all it is necessary
to study the content of the definitions
according to each separate element

of conceptual framework, used in the
criminal law for statement of objective
aspect of crime.

Issues connected with the characte-
ristic of the features of objective aspects
of the examined crime were not shown
in separate scientific works. However,
some features were studied and re-
vealed in the works of P.P. Andrushko,
M.I. Bazhanov, O.F. Bantyshev, V.O.
Glushkov, 0.0. Dudorov, M.Y. Kor-
zhansky, V.V. Stashys, O.Y. Svetlova.

In particular, the definition of im-
proper performance of professional du-
ties was shown in detail in the scientific
literature. For example, P.P. Andrushko
gives the following definition of im-
proper performance of professional du-
ties — it’s either inaction of the person,
when he/she doesn’t perform the ac-
tions, being within his/her professional
duties at all or performs such actions
not in their full scope or not observing
the rules, governing such actions [1,
p. 324]. M. Y. Korzhansky understood
improper performance of professional
duties as their negligent or careless per-
formance [2, p. 171-172]. O.F. Banty-
shev, V.O. Glushkov define improper
performance of professional duties as
their careless, that is negligent perfor-
mance or even person’s direct omission
concerning performance of his/her pro-
fessional duties [3, p. 68].
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0.0. Dudorov states that improper
performance of professional duties
means that a medical or pharmaceuti-
cal worker does not make the actions,
which he/she was obliged to make in
connection with performance of his/
her work, at that he mentions: improper
performance of professional duties
takes place if a medical or pharmaceu-
tical worker performs his duties not in
full scope, carelessly, inattentively, not
as required for the interests of his pro-
fessional activity [4, p. 302].

In this context, V.O. Glushkov
specifies that criminally negligent
breach of professional duties by a
medical worker is a careless socially
dangerous act, combined with viola-
tion of the rules of legal and (or) deon-
tological nature (content) in provision
of medical aid, which causes serious
consequences for the patient [5, p. 6,
91, 97].

So as we can see, the interpretations
of the notion of “improper performance
of professional duties” given by the
leading scientists, don’t have significant
differences in their content, and clearly
reflect the essence of the term. Under
such conditions it is not necessary to
give the author’s own definition.

The case is somewhat more compli-
cated with the definition of the deriva-
tive notion of professional duties. In
particular, domestic specialized scien-
tific and scientific practical publications
dive neither the definition of profes-
sional duty nor the definition of duty [4,
p. 284; 7, p. 215].

Thus, the objective of our study is
to determine the peculiarities of defini-
tion of the features of objective aspect
of the crime provided by the Article
131 of the Criminal Code of Ukraine
“Improper performance of professional
duties which caused infection of a per-
son with HIV or any other incurable
disease” on the grounds of different sci-
entific approaches

Presentation of basic data of the
study. Considering the issue of analy-
sis of the features of objective aspects
of the crime provided by the Article 131
of the Criminal Code of Ukraine, first of
all, we should mention the comment of
V.O. Glushkov, who underlines that pro-
fessional duties of medical workers are
much wider than their work duties, but
the law provides for responsibility only
if the professional duties were performed
in connection with work [5, p. 136].

Thus, on the basis of the above men-
tioned, and considering specific fea-
tures of corresponding rules of criminal
law, in our opinion it seems necessary
to suggest author’s definition of the no-

0

tion of professional duties of medical,
pharmaceutical and other workers.

We believe that in the context of
the rules of Article 131 of the Crimi-
nal Code of Ukraine, the professional
duties of medical, pharmaceutical and
other workers should be understood as
a directly defined in the relevant regula-
tory acts general sequential procedure
(algorithm) of obligatory professional
actions, conditioned by specific circum-
stances, which ensure proper, individu-
ally or (and) socially useful and safe
performance of legal activity, involving
potential or actual, direct or indirect
contact with biological materials of hu-
man or animal and their derivatives.

A textbook on medical jurispru-
dence prepared by leading national
medicolegists divides improper perfor-
mance of professional duties by a medi-
cal worker into the following forms:
reckless, careless patient interview-
ing, identifying his history, a inatten-
tive examination of patient, leading to
wrong diagnosis of the disease misdi-
agnosis and improper treatment with
severe consequences [8, p. 620].

It is worth mentioning that it is
hardly possible to agree with this defi-
nition of honorable medical scientists,
because in this case they identify pro-
fessional duties of medical worker only
with the professional duties of the phy-
sician, while this category also includes
medical assistants, medical nurses and
birth attendants.

V.A. Kolesnyk understands impro-
per performance of duties by a medical
worker as: insufficient examination of
the patient, nonperformance of special
diagnostic tests, incorrect or untimely
prescription of medicaments, unaccep-
table substitute of one medicament with
another, violation of sequential scheme
of their prescription, wrong way of ad-
ministration of medicaments, delayed
hospitalization, negligent preparation
for the operation, etc. [9, p. 90].

At the same time, in the context of
the rule of Article 131 of the Criminal
Code of Ukraine special monographic
legal literature states that improper
performance of professional duties can
have different forms in practice: viola-
tion of the rules of aseptics and antisep-
tics, hospitalization, transportation of
patients, nonperformance or improper
performance of obligatory laboratory
tests, violation of the procedure of in-
forming the relevant authorities of de-
tected cases of infection etc. [3, p. 68].

So, in general, accepting the above-
mentioned definitions examining the
content of the objective aspect of the
elements of crime provided by the rules
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of Article 131 of the Criminal Code
of Ukraine, we consider it appropriate
to analyze the improper performance
of professional duties by the medical
workers directly in the context of po-
tential sources of infection and specific
ways of transmission of HIV-infection
or other incurable infectious diseases
which are dangerous to human life.

However, as it is indicated in the
medical sources, any infectious process
includes three obligatory basic compo-
nents: the source of infectious agents,
the way of transmission and the sensi-
bility of the organism to this agent, at
that, in case of absence of at least one
chain of this infection process the di-
sease is impossible [10, p. 21].

Regarding the source of infection,
the medical sources resolve the is-
sue enough explicitly and clearly. The
source of infection — is a contaminated
person or animal, whose body is a natu-
ral habitat and environment accumulat-
ing pathogenic microorganisms, from
where they can access the body of ano-
ther person and infect it [11, p. 215].

Thus, in the context of the rule
of Article 131 of the Criminal Code
of Ukraine, the source of infection
is a person or an animal, infected
with human immunodeficiency virus
or with agent of any other incurable
contagious disease, which is dange-
rous to human life.

Specialized medical sources de-
termine three ways of AIDS infection
transmission: interlabial, perenteral and
from mother to the child [12, p. 23-26].

In this case the interlabial way of
transmission of AIDS, on condition of
legislative prohibition of prostitution
in Ukraine, can scarcely be connected
with undue performance of professio-
nal duties by medical, pharmaceutical
or any other workers.

The only possible case that, besides,
is peculiar for other ways of transmis-
sion of infection is undue performance
of examinations by medical worker and
of laboratory diagnostics of a person for
discovering of infection fact, in particu-
lar. Under those conditions the unfair
negative conclusion can be made as
for person about carrying of causative
agent and therefore, in fact, the infected
person fraternizing with no protection
can be real source of infection for his/
her intercourse partner. However, it is
should be mentioned that in case of so-
called ,antibody-negative window”,
when the fact of infection contamina-
tion could not be discovered because
of still low concentration of causative
agent in human body, there are no any
responsibility.
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In such cases, when we deal with
so-called medical malpractice, i.e. mis-
take of physician during performance
of his/her professional duties that does
not contain the component elements of
a crime or signs of guilty, or accidence,
i.e. unfavorable result of treatment of
patient in accordance with result of ran-
dom coincidence of circumstances and
objective impossibility of forecasting
of medical stuff's actions consequences
in the absence of negligence or medical
malpractice from their part.

However, the hazard having hi-
ghest priority exactly in the context
of performing of professional activity
concerned the contact and recircula-
tion of biological substances is just the
perenteral way (through the blood and
other biological fluids) of transmission
of above mentioned causative agents.

In the context of perenteral transmis-
sion of causative agents for inflectional
deceases together with implementation
of infected drugs of blood, the specia-
lized medical sources determine such
factors as violation of medical tools,
accessories, and devices bacterial pu-
rification and disinfection order, non-
observance by staff of aseptics, anti-
septics, personal hygiene rules, order of
cleaning and disinfection.

Body susceptibility in the context of
implementation of the rules of Article
131 of the Criminal Code of Ukraine,
in our opinion, should also be consi-
dered in the context of perenteral way
of inoculation, because as specified
in the specialized medical sources the
newborns belong to the contingent of
increased risk, mostly those who are
castling children, patients who have
surgical aggression, undergo treating,
and diagnostic procedures (injections,
incubations, endoscopy, catheteriza-
tion, taking samples of blood) [13, p.
285]. So, in comparison with other
cases exactly this category of patients
shall be potentially covered by addi-
tional care of medical stuff.

In the context of the third way of
transmission of AIDS — from mother to
child, then in practical aspect, in fact,
we can speak mostly about cases of un-
due examination to determibe the fact of
discovering of infection and, probably,
about ignorance of direct instructions as
for implementation of certain medica-
mental drugs and limitations (prohibi-
tion of breastfeeding etc.). At the same
time the incrimination of just like these
violations from the part of medical stuff
in context of rules of Article 131 of the
Criminal Code of Ukraine is more than
problematic because of the absence of
real opportunity for determination of
casual relation between fact of undue

performance of his duties by guilty and
inoculation of a child from his/her in-
fected biological mother.

The fact is that the situation with
determination of casual relation is com-
plicated by the absence of objective,
even on condition of observance of all
standards and rules and implementation
of all reasonable preventive measures
(highly active antiretroviral therapy,
ceariv, rozitin etc.) the impossibility of
child inoculation cannot be provided.
The means that are at disposal of medi-
cal stuff allow just partially to reduce
possibility of inoculation, at this, only
25-30% of newborn are inoculated
from non-treated mothers by AIDS [14,
p. 70]. Therefore, under the practical
application of the rules of such condi-
tions a doubt appears reasonably in key
question for determination of casual
relation: if exactly the undue actions of
medical stuff caused the inoculation of
a child by AIDS; if the latter could be
infected with high degree of possibility
by causative agent of this disease on any
conditions, i.e. independently of any
measures being taken by medical stuff?
There is no an unambiguous answer for
this question priori. Consequently, ac-
cording to sacred principle of criminal
process, “all doubts are considered in
behalf of accused” and incrimination
of rules of Article 131 of the Criminal
Code of Ukraine is actually impossible
to the guilty person.

Mandatory element of objective
side of formal element of a definition
of a crime provided by part 1, Article
131 of the Criminal Code Ukraine is an
occurrence of socially dangerous con-
sequences of undue performance of du-
ties by medical, pharmaceutical or any
other workers in form of inoculation of
other person by immunodeficiency-as-
sociated virus from human or by other
inextirpable infectious disease.

It is should be mentioned here that
the determination of result in context
of material composition of the rule of
the part 1, Article 131 of the Criminal
Code of Ukraine as same as of the rule
of the part 2, the same Article, is facili-
tated by a legislator because of its direct
determination as “making inoculation
for other person by immunodeficiency-
associated virus of human or by other
inextirpable infectious disease which is
dangerous for human life”.

We should undoubtedly accept the
conclusion that a crime is considered to
be completed starting from the moment
of actual occurrence of socially dange-
rous consequences — determination by
laboratory or clinical factors of fact of
inoculation of person by immunode-
ficiency-associated virus of human or
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by causative agent of other inextirpable
infectious disease that is dangerous for
human life [3, p. 69]. However, here
we should pay our attention to the fact
that, as mentioned above, well-time
taking of active measures of post con-
tact infection prevention that together
with immediate measures include the
preventive assignment of antiretroviral
drugs in enough number of cases allows
to localize the causative agent and to
avoid inoculation. Here, analyzing the
actions of medical stuff, we should take
into account that antiretroviral drugs
must be assigned not later than 24-36
hours after contact, but most efficient is
an assignment of corresponding drugs
during 2 hours after contact [12, p.
471-472]. So, on the condition of well-
time non-assignment or well-time non-
execution by paraprofessional, nurse or
maieutologist of assigned by physician
preventive antiretroviral therapy the
reasons can appear for initiation of ini-
tiate criminal proceedings against such
worker in accordance with the rules of
Article 131 of the Criminal Code of
Ukraine.

However, regard must be paid to
that the direct assignment of certain
measures of antiretroviral therapy, be-
cause of its objective threat to health of
patient, needs the relevant competence
of a physician (Infectious Disease Phy-
sician). So, the decision as for assign-
ment of drugs of antiretroviral therapy
by physicians of overall practice or by
specialists with more narrow specialty
or by paraprofessional will be made, if
there is an acute necessity that occurs
only because of impossibility of getting
well-time advisory of narrow-speciali-
zed physicians. However, such kind of
actions under any conditions shall be
based on corresponding established re-
commendations as for post contact pre-
ventive measures of infection diseases
in general and of AIDS, in particular.

The mentioned above gives us
grounds to draw a conclusion that inac-
tivity of medical worker in case when a
patient refers to him/her notifying about
contact with biological material that
can really contain or contain, for sure,
causative agent of AIDS or other inex-
tirpable infectious disease, or discove-
ring of such fact by medical worker in
personal, particularly, under the condi-
tions of medical establishment, in case
of further inoculation of such patient,
can be considered as one of the reasons
for incrimination to such medical work-
er of committing of criminal intention
provided by the rules of Article 131 of
the Criminal Code of Ukraine.

In its turn, in particular, the cases
will be considered as undue execution
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by medical worker of his duties, when
medical worker (physician, paraprofes-
sional, maieutologist, nurse) avoids to
provide immediate help including by
the means of absence of well-time no-
tification about this fact to the medical
worker responsible for competence of
others, if patient seeks for medical ad-
vice or there is disclosure of the men-
tioned fact of contact, in particular, pro-
fessional one.

Besides, the same situation con-
cerns the cases of emergency contacts
of medical stuff with bio materials that
contain causative agents of diseases
mentioned in disposition. In particu-
lar, if there is a relevant consequence,
that is the contamination of patient or
medical worker (stuff), the actions
that could contain the component ele-
ments of a crime provided by the rules
of Article 131 of the Criminal Code of
Ukraine, here will be actions or inactiv-
ity of medical stuff concerning hiding
of fact of such emergencies, violations
of aseptics, antiseptics use, disinfection
order, ignoring of rules requirements
concerning the presence of instructive
and methodical documents and respon-
sible basket for providing of emergency
preventive measures in case of emer-
gencies etc. at medical worker's work
place.

Therefore, we should pay attention
to the cases of so-called non-experience
of medical stuff, i.e. inability to make
right conclusion on the basis of existent
scientific data in cases of typical disease
and under usual circumstances, i.e. to
make relevant diagnosis cannot be con-
sidered as circumstance that excludes
a criminal action of medical worker.
In specialized juridical literature there
is a strict and complete definition of a
fact that for negative consequences of
treatment that were the results of non-
experience of such person the criminal
liability will occur [3, p. 23].

At the same time, if criminal pro-
ceedings under this category are exer-
cised, determining professional duties
improperly performed by a medical
worker, the fact of present or absent
ability for the medical worker to use
appropriate preventive measures will
be ascertained. In particular, in the case
when the patient applies with a respec-
tive complaint to a duty medical offi-
cer of the district hospital, located in
a remote village, or to an obstetrician
of any rural health post, the latter, in
most cases, will be objectively unable
to provide to a victim proper eme-
rgency medical care due to lack of
such drugs available. Under these con-
ditions, the issue of medical worker’s
criminal responsibility can be discussed
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only when the latter does not take any
action to prevent potential infection, at
least related to patient’s notification of
the need to apply urgently to another
medical facility to get emergency medi-
cal care etc.

However, as professional literature
specifies, valid reasons not to provide
medical care to the patient may in-
clude: providing assistance at this time
to another patient, a disease of medical
workers, inability to arrive at the scene
of the crime, in addition stating that
lack of medical’s special knowledge
does not deprive him of the obligation
to provide initial emergency medical
care in difficult cases [9, p. 88], and, in
our opinion, we should agree with such
approach.

When creating the legal structure
part 2 of Article 131 of the Criminal
Code of Ukraine, the legislator took an
exclusively quantitative material fea-
ture of two or more persons actually
infected as a basis of aggravation.

In connection with definition of the
boundaries of exactly such criminal
consequences, the issue to be settled
is questionable: when two or more
persons are infected with the diseases
specified in the disposition, it does not
matter whether the victims were infec-
ted with the same or different incurable
infectious diseases dangerous to human
life, at the same time the way of be-
ing infected is also not important, and
victims may be infected both simulta-
neously and at different times and in
different ways, that does not affect the
qualification [3, p. 69].

Here, however, we believe it is
necessary, considering importance of
public danger features, to supplement
aggravation of the crime, stipulated by
provisions of Article 131 of the Crimi-
nal Code of Ukraine, with such quali-
fied feature as infection of a juvenile or
a pregnant woman. Indeed, infection
of a juvenile and a pregnant women, in
fact, by their objective consequences is
equivalent to infection of two or more
persons, since infection of a juvenile,
which in most cases after being infec-
ted will have practically relatively little
chances to have healthy offspring, and
a pregnant women, who will not only
meet demise, but also leave a child who
also has a significant chances of being
HIV infected, to be an orphan, is one
that violates constitutional principles of
fairness and integrity, the rights to life,
health, safety, health care, maternity
and childhood.

Thus, based on the foregoing, we
consider it is necessary to recommend
the aggravation legal structure to be
supplemented under part 2 of Article
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131 of the Criminal Code of Ukraine,
with qualified feature, “which caused
infection of a juvenile or a pregnant
woman.”
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SUMMARY

The publication is dedicated to the study of enforceability peculiarities with regard to the land usage in Ukraine for the
licensed town-planning purposes. To efficiently use land for the licensed town-panning purposes it is important to locate
housing, public, utility, industrial and other units environmentally sound, so that it will not result in the increased anthro-
pogenic load on the natural environment. The article shows significance of the town-planning restrictions and conditions

of the land development in the cities.

Key-words: lot land, building, town-planning limitations and terms, possible town-planning necessities, town-planning

document.

REZUMAT

in articol sint cercetate particularitatile securitatii juridice a terenurilor pentru constructii urbane in Ucraina. Pentru
folosirea eficienta a terenurilor in dezvoltarea urbana este necesar de a determina locul de amplasare a spatiului locativ
ecologic, a planifica proiectele industriale astfel incit sa fie minimizata actiunea umand asupra mediului. Autorul demonstreaza
importanta limitarii constructiilor urbane si a conditiilor de dezvoltare a domeniului bunurilor imobiliare.

Cuvinte-cheie: terenuri, constructii, limitarea constructiilor urbane, necesitati probabile ale constructiilor, act de

constructie urbanistica.

P roblem definition. A land-use
pattern becomes one of the
most significant criteria of the urban
development and a correlation device
in the system of social relations in the
cities. It is down to the fact that, on
the one hand, land is a multi-purpose
resource meant for the various usage
categories, and on the other hand, it is
characterized by restriction within the
city lines. On the land allocated for the
town-planning purposes, the licensed
construction parameters are defined
in the town-planning documentation,
and the specific types of the land use
(planned construction parameters)
are chosen by the land-users at their
own discretion. Thus, one of the most
important conditions for the land-use
regulation in cities is to implement a
reliable and effective legal system in
the field of the land usage.
Topicality. The enforceability
problems regarding the efficient use
and land care in Ukraine have been
studied by such famous legal scholars
as V.I. Andreitsev, G.I. Balyuk, V.K.
Gurevsky, A.P. Getman, I.I. Karakash,
P.F. Kulinich, A.M. Mirishnichen-
ko, V.L. Muntyan, V.V. Nosik, V.I.
Semchik, N.I. Titova, Yu.S. Shem-
shuchenko, M.V. Shulga and other
researches. But the regulatory matters
concerning the land-use for the li-
censed town-planning purposes have
not been subject to a dedicated study.

This fact determines the increased ac-
tuality of the topic of choice.

The aim of the suggested publica-
tion is to study the enforceability pe-
culiarities with regard to the efficient
and reasonable land usage in Ukraine
for the licensed town-planning pur-
poses, and to disclose the role and
appraise significance of the town-
planning restrictions and conditions
of land development in the cities.

Main text. A fundamental step on
the way to improve the land-use le-
gal regulation for the licensed town-
planning purposes is emergence in
the Ukrainian town-planning legisla-
tion of the notion “zoning”. It defines
functional purpose of a land plot, re-
quirements to the development and
area landscape organization. Zoning
allows the participants of the con-
struction activities to determine the
permitted forms of housing, and to
identify the town-planning and infra-
structure restrictions on a certain ter-
ritory. Moreover, from now onward,
introduction of zoning is a mandatory
requirement to allocate land for the
urban development.

The inhabited territories and ci-
ties in particular are complex natural
and social aggregates including not
only the objects of natural occurrence
and completed structures, but also the
traffic arteries, electric power plants,
defensive constructions, telecommu-

nication networks, etc. So, in order to
provide for the environmental safety
of the population, all the stipulated
conditions of the town-planning shall
be met [1, p. 54].

Recent period of the urban deve-
lopment exhibits a serious concern on
the land resources effective and eco-
nomical use, and problems of the fast
building-up of the city territories [2,
p- 39]. Rise of the social and econom-
ic community performance efficiency
is the reason of the territorial concen-
tration of urban population, continu-
ous growth of the urban area enginee-
ring and technical design level, and
urban development, that is creation
of a modern infrastructure capable
to provide for the functioning, social
and economic development of cities,
maintaining the adequate ecology
level for the population and industry
[3, p. 24].

In accordance with Article 5 of the
Law of Ukraine «On the fundamental
principles of town-planning» of No-
vember 16, 1992, when carrying out
the town-planning activities it is re-
quired to provide for the efficient land
and territory use, upgrading develop-
ment efficiency and using land plots
for the other purposes [4]. Elabora-
tion and implementation of the town
planning documentation amid the va-
riety of types of the land ownership
should give consideration to the na-
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ture and application both of a single
plot of land and of a city territory as a
whole. The land property character in
cities and other populated areas is de-
termined by the land availability itself
as a spatial operational basis for the
social, economic and urban develop-
ment. Actually, a landholder uses not
only his plot of land, but also the units
of engineering, transport and social
infrastructure raised by the local go-
vernment at its own cost and expense
[S, p. 194].

In the contemporary context, it
becomes vital for the residential de-
velopment to allocate the land plots,
not used to design purpose, of the
above norm area [6, p. 32]. Due to
the land resource deficiency, existing
peculiarities of buildings and facili-
ties construction amid the compact
urban planning are agreed [7, p. 223].
Besides, the urban development par-
ticipants in many cases seek different
goals, which often results in the un-
desirable deviation from the prede-
termined concept and general town
planning scheme, inefficient use of
the urban territories, change of the
urban land purpose and deformation
of the historic buildings [8, p. 124].

In accordance with part 1, Article
33 of the Law of Ukraine «On regu-
lation of the town-planning activity»
of February 17, 2011, a comprehen-
sive territory development is aimed
to ensure realization of public inte-
rests and implementation of the land
use planning and management, con-
struction of external engineering and
transportation networks, community
facilities, residential buildings and
other construction projects, as well
as the site improvement. A compre-
hensive territory development may be
conducted by one or more investors
by renovating the blocks (housing
complexes) of the over aged housing
resources [4]. In accordance with Ar-
ticle 39 of the Land Code, use of land
under residential and public develop-
ment shall be consistent with the gene-
ral settlement layout, town-planning
documentation, the plan of land and
economic arrangement keeping to the
construction rules, national standards
and codes [9].

General conditions of legality re-
garding the land use are those that the
land holder complies with the require-
ments to duly register his rights and
maintain the land target purpose [10,
p. 16]. In accordance with Article 25
of the Law of Ukraine «On regulation
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of the town-planning activity», the
development schedule of the area al-
located for the town planning is speci-
fied in the general settlement layouts,
zoning plans and detailed area plans.
The development schedule of the area
allocated for the town planning is
obligatory for record when elabora-
ting the land use documentation.

The development schedule of are-
as allocated for the town planning be-
yond the populated area lines is fixed
by appropriate district state adminis-
tration, and in case there is no such
administrative district — consequent-
ly, by the Council of Ministers of the
Autonomous Republic of Crimea,
regional, Kiev and Sevastopol muni-
cipal state administration. Coordina-
tion of issues related to development
of the territories allocated for the
town planning in the cross-border re-
gions is effected based on the appro-
priate agreements and showed at the
arrangement plans of such territories
and general settlement layouts. Ma-
king a development schedule of areas
allocated for the town planning does
not involve termination of a property
title or right to enjoy the land plot,
change of the administrative-territori-
al boundaries prior to withdrawal (or
redemption) of appropriate plots of
land [4].

Building development of cities
and other populated areas covering
increasingly more area concerns not
only the developers’ private interests,
but also interests of the citizens. That
is why legal regulation of the land us-
age for the town-planning purposes
has a nature of permit. Practically, it
means that building lease is restricted
by the land legal status. However,
provisions for the protection of civil
rights in the legislation are made re-
garding by no means all the ways and
stages to impose such limitations. In
terms of the natural and legal persons’
right limitation, land redundancy and
withdrawal rules for the town-plan-
ning purposes are of significant im-
portance. Also, establishing order for
the territory and land plots allocation
for the town-planning purposes.

Use of the natural resources is
always connected with the public
and private interests. This is the rea-
son why solving the state objectives
should be in agreement with the popu-
lation public interests, private rights of
citizens and legal entities exercised in
the course of the land development.

The public interests lie in the
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protection of rights of citizens for a
healthy natural environment and ac-
complishment of the state objectives.
Modern value of the land resources
as a primary national wealth allows
talking about the three main types of
the public interests: economic, envi-
ronmental and social. The developers’
private interests lie in maximizing
their profits from use of the land allo-
cated for the development. Therewith,
the above mentioned public and busi-
ness interests often do not match. Bal-
ance between the public and private
interests may be achieved through le-
gal regulation of such institutes as the
territorial planning and town-planning
zoning, through the state environmen-
tal expert review, public hearings and
land tenders. Coordination of the de-
velopers and urban population’s in-
terests is provided through legislative
regulation of relations with respect to
the land allocations for construction,
and subsequently, through setting
standards to limit the land use as a
special legal object [11, p. 3].
Regulation brought by the urban
land-use planning system for the most
part has a limiting character. Planning
provisions predict the results of prog-
ress, but do not guarantee onset of the
desired results. When elaborating the
general plan, it is required to make
full assessment of the restrictions
necessary to realize various types of
the land use. But the general plan in-
formation is not publicly available, so
just a few investors may get access to
review the list of prescribed planning
restrictions. The main objective to in-
troduce the town-planning restrictions
and grant appropriate permissions for
the land use and development is to en-
sure that the development of a single
land plot is in compliance with the ap-
proved area development plans.
Under limitation of rights regar-
ding the land use for the town-plan-
ning purposes one should understand
limitation, based on the legislation in
effect, of the landholder and land user
rights for the land plots allocated to
them due to the necessity to ensure
the public interests (pecuniary, finan-
cial, nature-oriented, town-panning,
improvement and others). Limitation
of a land title covers all types of the
ownership (private, state and commu-
nal) and types of the land-use. How-
ever, in practice, more meaningful
limitation of the ownership and use
rights are imposed against the private
land plots, and relative to the commu-
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nal or state-owned land, as a rule, the
right of disposal is limited.

An important means in the land
development in cities is the land-use
encouragement by way of setting ex-
act parameters of land usage, simpli-
fication of procedure to get a develop-
ment permission, which significantly
enhances the land investment poten-
tial and contributes to the efficiency
of the town-planning activities [12, p.
14]. According to cl. 1.2 of «the Pro-
cedure for creating the town-planning
conditions and restrictions on the
land development» approved by order
Ne 109 of July 7, 2011 issued by the
Ministry of Regional Development,
Construction and Communal Living
of Ukraine, the town-planning condi-
tions and land development restric-
tions is the document comprising a
variety of planning and architectural
requirements to design and construc-
tion with regard to the number of
storeys, building density, setback of
buildings and facilities, site bounda-
ries, its landscaping, as well as other
requirements to the building projects
established by legislation and the
town-planning documentation. The
town-planning conditions and restric-
tions shall be valid till the work is
completed. In case the ordering party
changes its intentions providing that
they comply with the town-planning
documentation, such party shall ob-
tain the updated town-planning con-
ditions and restrictions [13].

To use the land area for the li-
censed town-planning purposes ef-
ficiently, the developers are obliged
to satisfy the requirements of the land
and town-planning legislation, sani-
tary and construction standards and
rules. They should also consider the
public opinion in order to ensure the
environmental quality favorable for
life and health, and sustainable deve-
lopment of cities and other populated
localities.

Conclusions. The study pursued
allows making a conclusion that le-
gal regulation of the land-use for
the licensed town-planning purposes
should be considered as regulatory
confirmation and a procedure for the
land designation and selection for the
town-planning purposes, as well as
enforceability of their rational use in
order to ensure efficient functioning
of cities and other populated areas. It
is achieved through setting the town-
planning conditions and restrictions
for the land development in the order

foreseen by the town-planning, land,
environmental and other legislation,
and regulatory legal acts adopted by
the local authorities.

Under the rational land-use for the
licensed town-planning purposes one
should understand design, location and
upkeep activities related to housing,
utility, communal and other units with-
in the populated area lines, which are
carried out in compliance with the land
and town-planning legislation, sanitary
and construction standards and rules
with due account for the public opinion
in order to ensure the environmental
quality favorable for life and health,
and sustainable development of cities
and other populated localities.

The goal of the efficient land-use
for the licensed town-panning purpo-
ses is to locate housing, public, utility,
industrial and other units environmen-
tally sound, so that it will not result in
the increased anthropogenic load on
the natural environment, will not cre-
ate a threat of exceeding the harmful
environmental, life and health impact
standards foreseen by environmental
legislation. This goal may be achieved
through imposing the town-planning
conditions and land development re-
strictions upon both, public, local au-
thorities, the landowners and land us-
ers, as well as obligations to take the
environmental protection measures.
Therefore, land usage for the town-
planning purposes goes hand in hand
with the land protection. A distant
view for further academic research on
the theme may be disclosure of pecu-
liarities of the state supervision over
the land use and development for the
town-planning purposes.
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AIMHUHHUCTPATUBHO- -ITIPABOBOIM CTATYC OBIIECTBEHHBIX
OBBEJIMHEHUI: ONPEJAEJEHUE MMOHATUA B KOHTEKCTE

INPUHATUA HOBOI'O 3AKOHA YKPAHUHBI «Ob OBIHIECTBEHHBIX
OBBE/IUHEHMUAX»

Muxana BUXJISIEB,
KAHIMIAT IOPUANYECKHX HAYK, JOUEHT Kadeapbl KOHCTUTYLHOHHOIO H TPYA0BOIO IpaBa,
opuandeckuii pakyabTeT, 3aM0poKCKMii HANMOHATBbHBIN YHHBEPCUTET

SUMMARY

The article is study the diversity of scientific perspectives on the definition of the general concept of «administrative
and legal statusy, the legal status of certain types of public associations in Ukraine and is formulated of the definition of
«administrative and legal status of public associations». Based on the analysis point of view of scientists who represent the
science of administrative law, both Ukraine and the Russian Federation, the author defines the following list of components,
which, in their view, form the administrative and legal status: administrative rights, duties, mechanisms and guarantees
for their implementation, legal liability, administrative personality. Based on the analysis of different points of view about
the nature of the concepts: «administrative and legal status», «administrative and legal status of public associationsy,
«administrative and legal status of NGOs» author defines the administrative and legal status of public associations as a set
of rights, obligations, guarantees of rights, administrative responsibility of public associations, which are implemented in a
variety of relationships with the public administration.

Key-words: public associations, administrative and legal status, legal status, rights, obligations.

. REZUMAT

In articol este cercetatd diversitatea conceptiilor stiintifice privind definirea conceptului general de , statut administrativ-
juridic”, de statut juridic al unor tupuri de asociatii ale cetatenllor Ucrainei. Este formulatd notiunea de ,,statut administrativ-
juride al asociatiilor obstesti”. in baza analizei 0p1n1110r savantllor din Ucraina si Federatia Rusa, autorul determina urmatoarele
componente care, dupd parerea lor, formeaza statutul administrativ- juridic: drepturlle admmlstratlve obligatiile, mecanismul
si garantia realizarii acestora, raspunderea juridicd, subiectul administrativ. Analizind diversele puncte de vedere privind esenta
notiunilor de ,,statut administrativ-juridic”, ,,statut administrativ-juridic al asociatiilor cetatenilor, ,,statut administrativ-juridic
al organizatiilor obstesti”, autorul defineste statutul administrativ-juridic al asociatiilor obstesti ca un ansamblu de drepturi,
obligatii, garantii de realizare a drepturilor, de raspundere administrativa a acestor asociatii, care se realizeaza in procesul

diverselor relatiii cu organele administratiei publice.
Cuvinte-cheie: asociatii obstesti, statutut administrativ-juridic, statut juridic, drepturi, obligatii.

HOCTaHOBKa npoodJemsl. [Tep-
Boro ssHBapst 2013 1. BeTynun
B JelicTBUE HOBBIH 3aKOH YKpauHBEI
«O0 00IIECTBEHHBIX 00BETHHEHUIX»
ot 22 mapra 2012 r., uro oOycias-
JIMBAET IOSIBIICHHE HOBOIO CyOBEKTa
aJIMAHUCTPATUBHO-IIPABOBBIX oT-
HOIIEHWH — OOIIECTBEHHLIX O00Be-
JIUHEHWH, JeraabHOE OIpesesieHue
KOTOPBIX COJIEPXKHUTCS B YKa3aHHOM
3aKOHE, 4YTO 0e3yCIOBHO aKTyallU3U-
pYeT HEOOXOIUMOCTh HCCIIECAOBaHMS
aIMUHUCTPAaTHBHO-NIPAaBOBOTO  CTa-
Tyca OOIIECTBEHHBIX OOBEIUHEHHMA
Kak CcyObeKTa aJMHHUCTPATHBHOTO
mpasa.

AKTyaJIbHOCTb TeMbl. B ykpaun-
CKOIl IOpHIMUYECKOM Hayke BOIpocam
MPaBOBOTO CTaTyca OTACIBHBIX BHIIOB
00beIMHEHUH TpakaaH YKpauHBI yrie-
JISUTM BHUMaHHE Y4eHbIe — MIPEACTaBU-
TENH PA3NUYHBIX HAy4YHBIX CIICIHAIIb-
Hoctei: JI.W. Anammuc, H.B. borariesa,
C.I. bparens, O.H. Bamyx, H.II. T'ae-
Ba, O.B. Teiina, C.®. Jlenuciok, E.E.
Honuna, JILA. Emen, B.C. Xypasckui,
B.A. 3asroponnuii, B.J. Kadapckuii,
B.M. Koponenko, B.M. Kpasuyk, A.J.
JIbicsik, B.®. IlognyoHnas, B.W. ITone-

Boit, I.T. Temex, O.b. denoporckas,
H.A. Ilpiranenox, B.A. UenypHoB u
np. OpHako, neTaJbHOC BHHUMAHUE
aJIMUHUCTPATUBHO-TIPABOBOMY CTaTyCy
OO0IIIECTBEHHBIX OOBEIUHEHUI B YKpa-
WHCKOW  aJIMUHHCTPATHBHO-IIPABOBOM
HayKe Ha JAaHHBIH MOMEHT He yaems-
JIOC.

[eabw 5>TOM cTaThbu SIBISETCS
HEOOXOIMMOCTh HCCIIENOBAHUS MHO-
roo0pasuss HayYHBIX TOUYCK 3pPCHUS
Ha OIpeAeNicHHEe OOMIero MOHITHS
«aIMUHUCTPATHUBHO-TIPABOBON  CTa-
TyC», MMPABOBOT'0 CTaTyca OTAENbHBIX
BHUJOB OOBCIUHEHHI TpakaaH YKpa-
WHBI U (OPMYIHPOBAHUS HA OCHOBA-
HUU CJAEJIaHHOIO aHajlu3a Oompesere-
HUS TIOHATHA «aJMHHHCTPATHBHO-
MpaBoOBOM  cTaryC OOIIECTBEHHBIX
00bEeIMHEHUIT.

HN310XeHHe OCHOBHOIO MaTe-
puana ucciaenoBaHus. YUeHbIe-
aIMUHUCTPATUBUCTHI npu ocy-
MICCTBIICHUU CBOMX HAYYHBIX WC-
CIIEIOBaHMM, TIOCBSIIEHHBIX pa3-
JUYHBIM BOTPOCAM — HCCIEIOBaHUS
aIMUHACTPATHBHO-TIPABOBOTO  BO3-
JIeWCTBUS Ha OmpeereHHyo chepy
OTHOIIIEHUM, MCCIEIOBAaHUSA OTHCIb-

HBIX aJMHHUCTPATUBHBIX MIPOLETYP U
CTallI/Iﬁ AJIMUHUCTPATUBHOT'O ITPOIIEC-
ca, OTHENBHBIX CYOBEKTOB aJMHHH-
CTPAaTHBHOTO TpaBa WM Ipolecca —
JIOCTaTOYHO YacTo 0OpaIlaroT BHUMa-
HUE HA aJMHHUCTPAaTHBHO-IIPABOBON
CTaTyc OpraHoB ITyOJINYHON aJMUHH-
CTpallii, yYaCTHUKOB M CYOBEKTOB
aJIMUHUCTPATUBHBIX MPOLEAYp U aj-
MUHHCTPATUBHOTO IpoIecca, IO3TO-
My B HAy4YHBIX TPYAaX YKPauHCKUX
YUEHBIX-aIMIHUCTPATHUBUCTOB MOX-
HO HaWTH pa3iW4HbIE ONpPEAEICHUS
O6H_IGFO TIOHATHUA KAAMUHUCTPATUBHO-
MIPaBOBOM CTATYC.

Tak, onyH U3 NIaBHBIX OCHOBATEIICH
YKPaUHCKOM HayKU aJMUHUCTPATUBHO-
ro npasa B.b. ABepbsHOB B CBOUX Ha-
YUYHBIX TPYyAaX OTMEYall, YTO MOHSATHE
«aIMUHHUCTPATUBHO-IIPAaBOBOM cra-
TYC» OXBAaTbIBA€T KOMILJIEKC KOHKPETHO
OIIpeIeNIeHHbIX CyOBEKTHBHBIX MPaB U
00sI3aHHOCTEH, KOTOPBIE 3aKpEIJICHBI
32 COOTBETCTBYIOLIMM CyOBEKTOM HOP-
MaMH aJMUHHACTPATHBHOTO TpaBa. To
€CThb HEOOXOAWMBIM TIPHU3HAKOM IIpHU-
OOpeTeHus! JIMIIOM aJAMHUHUCTPATUBHO-
IIPAaBOBOTO CTaTyca SBISICTCS] HAJIMUKE
Y HEC KOHKPETHBIX Cy6’beKTI/IBHBIX IpaB
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1 00s3aHHOCTEH, pealn3yeMbIX IaH-
HBIM JIMIIOM KaK B aIMUHUCTPATUBHBIX
MPaBOOTHOIICHUSIX, TAK U BHE UX [ 1, C.
97]. YO.I1. butsk, kpome cyOBEKTHB-
HBIX MIPaB U OOSI3aHHOCTEU, B CTPYK-
TYpY aJIMHUHHCTPAaTHBHO-TIPABOBOTO
cTaryca ImpeaiaraeT BKII0YaTh TaKxkKe
rapaHTUM pealu3alvnu IMpaB U MC-
XaHU3M HUX OXpaHbl TOCYZapCTBOM.
OH [ONMOJIHUTENBHO OTMEYAeT, YTO
aJMUHUCTPATUBHO-IIPABOBOM CTaTycC
JUYHOCTH 00yCIIOBIMBaeTcs 00be-
MOM H XapakTe€poM €ro aAMHUHHUCTpa-
TUBHOI NpPaBOCYOBEKTHOCTH, KOTO-
PYIO COCTaBISIIOT aJIMUHUCTPATHUBHAS
JIeeCIIOCOOHOCTh U aIMUHHCTPATHB-
Hasl MPaBOCTOCOOHOCTS [2, ¢. 58-59].
WN.II. Tonocunuenko, M.®. Craxyp-
ckuit, H.W. 3omorapesa npu uccueno-
BaHWU aJJMUHHUCTPATUBHO-IIPABOBOTO
cTaryca Tak)Ke aKIEHTUPYIOT BHH-
MaHHe Ha pOJIH aJIMHHHCTPATHB-
HOW TpaBOCYOBEKTHOCTH, KOTODAs,
10 UX MHEHHIO, SIBISIETCS OCHOBOMU
aJIMUHHCTPAaTUBHO-TIPAaBOBOTO  CTa-
Tyca, KOTOpPBIH COCTOUT, Kak OHHU
CUMTAIOT, U3 NpPaB M OOSI3aHHOCTEH,
3aKpEIUICHHBIX HOPMaMH aJMHHU-
CTPaTUBHOTO MpaBa, a TAKXKe rapaHTHH
9THX TpaB U o0s3aHHOCTEH [3, ¢. 60].
Touky 3peHHs] OTHOCHUTENBHO OIpesie-
JICHUA TIOHATUA «AOAMUHHUCTPATHBHO-
MIPABOBOI CTaTycy», KOTOpas aHaJIoTHd-
Ha Mblciu B.b. ABepbsiHOBa, uUMeeT
C.B. Kusasio, KoTopblil, uccienys
aJIMMHHCTPaTHBHO-TIPAaBOBOM  CTaTyc
YUPESKACHUH, OTIPEAEIISET €r0 KaK KOM-
IUIEKC TIPaB M OOSI3aHHOCTEH, KOTOPbIE
YUPESXK/ICHHE MPUOOPETAET U pean3y-
€T B TIPOIECCe OCYLIECTBICHHS Clie-
IYIOUIUX JEUCTBUN: CO3JaHUE YUPEXK-
JICHHS, TOCYAapCTBEHHAsT PErUCTparIys
YUPEKICHNS; TOTyYESHHUE JINIEH3NN Ha
3aHATHC ONPECACICHHBIMA BUIAMU JICA-
TEJIbHOCTH, OIIPEAETIEHUE Kpyra BOIpO-
COB U TIOJIHOMOYHH TOCYIapCTBEHHBIX
OpraHOB TI0 OTHOUICHHIO K YYpEeXK-
JICHUIO, BEICHHE M MPEJOCTABICHUE
OyXraiaTepckodl W CTaTUCTHYECKOM
otuetHocTH [4, c. 199]. Ananu3 yka-
3anHoM Touky 3peHus C.B. Kusanosa,
MIO3BOJISIET CBUETENBCTBOBATH, UYTO
aIMUHHUCTPATUBHBIC ITpaBa U 00s3aH-
HOCTH BO3HHUKAIOT Y YUPEKJICHUH Ipe-
HMMYILIECTBEHHO B OTHOIICHUSX, CBS-
3aHHBIX aIMHUHUCTPATUBHO-IIPABOBBIM
BO3/ICHCTBHEM CYOBEKTOB IyONMYHON
aJIMMHHCTPAlUA Ha STH YYPEKICHUS.
T.A. Konomoertr, B CBOIO odepesib, CUu-
TaeT, 4TO MpaBa U 00SI3aHHOCTH, KOTO-
pbie  (HOPMUPYIOT aJIMHUHHCTPATHBHO-
IIPaBOBOM CTATyC JIMLA, KOTOPBIX SIBJIS-
eTCsl COCTaBJISIIONIEH 00IIero NpaBoBo-
TO CTaryca JMYHOCTH, OTINYAIOTCS OT
JIpPYTHUX IPaB M 00513aHHOCTEH NIMEHHO
TEM, YTO OHH BO3HHKAIOT B chepe Iy-
OMMYHON aJAMUHHUCTPALNH, TIPH 3TOM

ona, B ominune or C.B. Kuanosa,
npeaycMmarpuBaeT 0ojiee LIMPOKHI
Kpyr MyOJUYHO-TIPABOBBIX OTHOIIE-
HUH, B KOTOPBIX MOTYT BO3HUKHYTH
aIMMHHCTPAaTHUBHEIC ITpaBa U 00s3aH-
HOCTHU yupexaeHuil [5]. UntepecHyto
TOYKY 3pCHHsSI Ha ONpEeHeNieHHE II0-
HATUA ((a[[MHHHCTpaTHBHO-HpaBOBOﬁ
cratycy npemaraer B.K. Konnakos,
KOTOPBIH, KIacCH(PHUKAIMPUS HOPMEI
AIMUHUCTPATUBHOI'O IIpaBa, OTME-
YaeT, YTO MAaTepUabHBIC HOPMBI Xa-
PaKTepHU3YIOTCSA TEM, UTO 3aKPETUISIOT
KOMIUIEKC O00si3aHHOCTEH W TIpaB, a
TaKXKe OTBETCTBEHHOCTh YYACTHHUKOB
YIOpaBIeHYECKUK  OTHOIICHHWH, T.e.
(baKTI/I‘IeCKI/I UX aAIMUHHUCTPATHUBHO-
IIpaBoBOH craryc [6, ¢. 70], Ha ocHOBa-
HUH 9er0 MOXXKHO CIeJIaTh BBIBOM, UTO
OH JOIIOJHUTEIIBHO BBIACIIACT CpEAU
COCTAaBIIIOMINX  aJMHUHHUCTPATUBHO-
MIPAaBOBOTO CTaTyca IOPUOUYECKYIO OMi-
8€MCMBEHHOCb.

IMonpoGHoOe paccMoTpenue pabor
W3BECTHBIX POCCHHCKHX  yUYEHBIX-
AIMUHUCTPATUBUCTOB IMO3BOJIACT 3a-
METUTh ONPEICIICHHBIC PA3INYUSI B
HaIpaBIICHUSAX WCCIEJOBAHUAA CYII-
HOCTU MOHATHUA «aIMHUHHCTPATUBHO-
IpaBOBOM  CTaryc».  YKpaumHCKHUE
YYCHBIE T[JIaBHO€ BHUMAaHHE KOH-
LICHTPUPYIOT, KaK NpPaBUiIO, Ha ABYX
COCTABJISIIOIINAX  AJIMHHHCTPATUBHO-
MIPaBOBOTO CTATyca: Ha IMpaBax U 00s-
3aHHOCTSX, POCCHUMCKHE — Ha MeXa-
HU3ME €ro peasln3alii, 1esTeIbHOCTh
COCTABIISIFOIIAX KOTOPOTO SIBISETCH,
1m0 X MHCHHUIO, UMCHHO NPEAMETOM
aJIMUHHUCTPAaTUBHOTO TpaBa. Tak,
10.M. Ko310B oTMeYaeT, 4TO IJIaBHOE
BHHUMaHHME HCCIeIoBaTele aJIMHUHU-
CTPaTHBHOTO TpaBa JOJKHO COCPEIO-
TOYMBATHCS HA TE€X TOCYAapCTBEHHO-
yIpaBJIEHYECKUX CPEACTBAX, C MIOMO-
B0 KOTOPBIX CO3/AIOTCSl YCIIOBHS,
HEOoOXOMUMBIE IS pealn3alud |
3alIUThl PABOBOTO CTaTyca JIUIA.
VIMEeHHO COBOKYIHOCTH Takoro poja
CPEICTB W [aeT MpeICTaBICHHE 00
0CO0EHHOCTAX €r0aAMUHHUCTPATHBHO-
npaBoBoro craryca [7, c. 60]. 1. M.
Baxpax B CBOMX HCCIIEIOBaHUSAX,
ITIOCBSAIIICHHBIX AJIMUHUCTPATUBHO-
MIPaBOBOMY CTaTyCy, yACHsSeT BHUMA-
HHE  aIMUHHCTPATHBHO-IIPABOBEIM
HOpMaM, 2 IMEHHO IPOIECCy UX CO3-
JaHUs CyOBEKTaMH ITyOIMYHON aIMHU-
HUCTpauud. VIMeHHO Onaromapst Hop-
MOTBOPUYECKOW JIeSITEIbHOCTH Opra-
HOB TOCYIapCTBEHHOM! BJIACTH U MECT-
HOTO CaMOYTIPaBICHHUA BO3HHKAET,
o €ro MHEHUI, aIMHUHHUCTPATUBHO-
MIpaBoOBOH cTaTyc (puanyeckoro win
opuandeckoro auma 8, c. 32].

Urak, TNOJBITOXKUBAS TOY-
KH 3pCHHS W3BECTHBIX  YYCHBIX-
aIMIHHACTPATUBUCTOB KaK YKpauWHEI,
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tak u Poccuiickoit @enepanuu, MOX-
HO OMIPEIENUTh CICAYIOIHI TepeueHb
COCTaBIISIONINX, KOTOPBIE, 110 HX MHE-
HUIO, JOPMUPYIOT aAMUHUCTPATHBHO-
MPaBOBOM CTaTyC: aIMUHUCTPATUBHbIC
npaBa, 00sI3aHHOCTH, MEXaHU3M U Ta-
PaHTHUH UX PEATH3ALUH, FOPUANIECCKAs
OTBCTCTBCHHOCTD, AIMUHUCTpATHUB-
Hasl MpaBoCyObeKTHOCTh. OnHaKo, B
COBPEMEHHBIX JAMCCEPTAllMOHHBIX pa-
ooTax YUYCHBIX-aAIMUHUCTPATUBHUCTOB
VYKpauHBl MOXXKHO BCTPETHUTH JApYTHe
MOAXOABl ~ OTHOCHTENBHO  (POpMy-
JIMPOBKHU TMEPEYHA COCTABJIAIOMIUX
aJMUHUCTPATHBHO-NIPABOBOTO CTaTy-
ca. Hampumep, C.B. Ocaynenxo, uc-
ciuenys aJMUHUCTPATUBHO-IIPABOBOM
craryc Kabunera MunuctpoB Ykpau-
HBI, IETIAET BBIBOA, UYTO €r0 CTPYKTYPY
COCTaBIISIIOT, KPOME TpaB U 00s3aH-
HOCTeH, Takxke 3a1a4u 1 QyHKIUH [9,
c. 10]. H.B. JleGenp, koTopas uccie-
JoBajla aJMHUHHUCTPATHBHO-TIPABOBOM
CTaTyc TOCYAapCTBEHHBIX MHCIEKIMH
B YKpanHe, OTMEUAeT, YTO OH SIBIISCT-
sl CJIOKHOM ITPaBOBOM KOHCTPYKLIMEH,
KOTOpasi BKIIIOUAET B ceOsl CIIeyolIHe
SMIEMEHTHI: LeNH, 3a/add, (QyHKIHUH,
KOMIICTCHI IO, OpFaHH3aHHOHHBlﬁ
OJIOK DJIEMEHTOB, OTBETCTBEHHOCTD.
ITo ee MHEHHIO, KOMIIETEHIIUS TOCY-
JapCTBCHHBIX HHCHGKHI/IP’I COACPIKUT B
cebe MOoABEJOMCTBEHHOCTb U TIOJHO-
Mouwst (o0s3aHHOCTH) [10, ¢. 8]. A.M.
ITononsxka, B CBOIO 04epenp, B CTPYK-
Type aJAMUHHCTPAaTHBHO-IIPABOBOTO
craryca locymapcTBEeHHOH aBTOMO-
6mnpHON MHCHEeKIuH MBJl Ykpannsr
TaK)Xe BBIJICJISET KOMICTCHIUIO H
IOPUINYECKYI0 OTBETCTBEHHOCTH, HO
elle IOTOJHHUTEIBHO BBIACIACT Kak
COCTAaBJISIIOIIYI0 aJMHHUCTPATHBHO-
IIPaBOBOTO CTaTyca INpaBOIPHUMEHE-
HUEC, T.C. BCIO IPAaBONIPUMEHHUTCIIbHY IO
JIeSITETIbHOCTh [ OCy1TapCTBEHHOW aB-
TomMoOmpHOM nHCTIeK T MB/] Ykpa-
HHBI, BOOOIIIE HEe oOpalias nmpu 3TOM
BHUMaHHE Ha BO3MOXXHOCTb HAJIMUMs
(yHKIMHA, 3amad, meneil, opraHm3a-
IIHOHHOTO OJIOKA 3JIEMEHTOB B CTPYK-
Type aJMHUHHCTPATHBHO-TIPABOBOTO
craryca ykaszaHHoro oprana [l1, c.
10]. A. M. ABTOproB B cBOeH amc-
CEpTallMOHHOW pabdoTe OTMEYaeT, 4To
aJIMUHHUCTPAaTHUBHO-IIPAaBOBOI  cTaryc
TOCYIapCTBEHHOTO HCHOJHHUTENS Oa-
3MpyeTcsl Ha IPAaBOBOM CTaTyce JIMIa
M BKIIOYAaET CIEAYIOIIHE 3JIEMEH-
TBI: CIy)keOHasi MpaBoCyObEKTHOCTb,
00513aHHOCTH ¥ TIpaBa, KOMIICTEHIIHS,
IOpUAAYEeCcKasi OTBETCTBEHHOCTH [12,
c. 11], M. M. Jlobkun ompeznemnseT
aJIMUHHUCTPAaTHBHO-IIPaBOBOI  cTaryc
HCIIOTHUTEJBHBIX OPTaHOB TOPOJICKUX
COBETOB, KOTOPBIM SABIAETCS Mpeame-
TOM HCCJIEJOBAaHMS €ro JUCCepTaly-
OHHOW pPabOTHI, KaK INPEIyCMOTpPEH-
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HOpMaMH COBOKYITHOCTH npaB )51
00s13aHHOCTE! HWCIOJHUTENBHBIX Op-
TaHOB, KOTOpHIE OOYCIOBIMBAIOT UX
MECTO M pOJIb B CHUCTEME MECTHOTO
YIpaBJICHHS, XapaKTep UX B3aMMOOT-
HOWICHWHA C WICHAMH TEePPUTOPHAIB-
HOH TIpoMajbl, OPraHaMH MECTHOIO
CaMOYTIpaBJICHUST U OpPraHaMH TOoCY-
JTAPCTBEHHOW BIIACTH, TPENIPHUATHS-
MH, YYPEKICHHUAMH, OpraHUu3alUusIMU
U UX JTOJDKHOCTHBIMH JIMIIAMH, a TaK-
K€ TapaHTHH pealn3alud IpeayCcMo-
TPEHHBIX 3aKOHOAATCJIHLCTBOM IIpaB U
00s13aHHOCTE! HWCIOJHUTENBHBIX Op-
TaHOB TOPOJCKUX COBETOB U MX JOJIXK-
HOCTHBIX JIMII U OTBETCTBCHHOCTH 3a
BEITIOJTHCHUE MTOJTHOMOYHHA CyOBhEKTa-
MH MECTHOTO caMoympaBieHus [13,
c. 9]. To ectp HecMOTpsl Ha TO, YTO
HCTIIOJTHHUTEIBHBIC OPTaHbI TOPOJCKUX
COBETOB SBJISTIOTCS OpraHaMU ITyOTnd-
HOM AIMUHHUCTpalui, B OTIHWYHUEC, OT
OOJNBIIUHCTBA TPUBCACHHBIX TOYCK
3peHHs] OTHOCHTEIBHO OIpPEHCICHHS
AJIMHUHUCTPATUBHO-IIPABOBOTI'0 CTaTy-
Ca Ppa3IUYHBIX OPraHOB ITYOIUYHOMN
AIMUHHACTPALUN VI HUX JOJDKHOCT-
HbIX Jiuil, M.M. JIoOKuH B CTPYKType
aJIMHHUCTPATHBHO-TIPABOBOTOCTATyCa
HCTIOJTHHUTEIBHBIX OPTaHOB TOPOJICKUX
COBCTOB HC BBIACIIACT KOMIICTCHIHIO,
BEIJICIISIS TIpaBa, 00s3aHHOCTH, rapaH-
THU W IOPUOUYECKYI0 OTBETCTBEH-
HocTh. H.B. laparanoBa, aHanu3upys
aJMHHUACTPATUBHO-TIPABOBON  CTaTyC
CHEeI(pUIECKOro CyObeKTa aJMUHU-
CTPATUBHOTO ITpaBa — KOJUJICKTUBHOI'O
cyObekTa (HCIOPHIUYECCKOE JIHII0), a
WMEHHO CTaTyC JKWMaka BO3AYIIHO-
ro cyaHa YKpauHBI, ONpEAeNseT ero
KaK IICJIOCTHYIO IPABOBYIO KaTero-
PHUIO, XapaKTepU3YIOIIYI0 KOMILIEKC
mpaB, OOSM3aHHOCTEH W [OIyCKOB
YJICHOB SKHITaXka BO3IYITHOTO CyTHA
YkpanHa K OCyIIECTBICHHUIO TIpodec-
CHOHAJILHOM JEATEeNbHOCTH, a TaKXKe
X OTBETCTBEHHOCTH B c(epe rpax-
JIAaHCKOM aBHallMM, 3aKpeIICHHBIN
HOpMaMU aAMHUHHUCTPATUBHOTO ITpaBa
W TapaHTHPOBAHHBIN TOCYIapCTBOM
[13, c. 13]. Cnenyer OTMETHTH JOCTa-
TOYHO CHEenUu(PUIEeCcKyr0 COCTaBISIO-
YO aIMUHHCTPATHBHO-IIPABOBOTO
craryca, KoTopyto Bblaenser H.B.
JaparanoBa, a MMEHHO — JOIYCKH,
KOTOpBIC SIBIISIOTCS XapaKTCPHBIMU
JUIsE OONBITUHCTBA CYOBEKTOB aJMU-
HUCTPATHBHOIO IpaBa, B TOM YHCJIC
U )1 OOIECTBEHHBIX O00bEAUHEHUM,
MMEHHO HaJIM4YHe KOTOPHIX MO3BOJISET
MM BBICTYIIaTh B Ka4C€CTBEC Cy6’BeKTa
aJMHHUCTPAaTUBHOTO TpaBa. OmHAKO
Ha OCHOBaHUM aHAJHN3a 3HAYUTEIBLHO-
r'0 KOJIMYECTBA TOUEK 3PCHHS YUCHBIX-
aJIMUHHCTPATUBUCTOB IO  OMpe/e-
JEHUI0 TEePeYHS  COCTABJIAIOMINX

0

HYI0O aIMHUHHCTPATHBHO-IIPABOBBIMH

aJIMAUHUCTPATUBHO-IIPABOBOTO CTaTy-
ca MOXHO CJeNaTh BBEIBOM, YTO 00Jb-
IIAHCTBO HCCIIeI0BaTelIe HE OTHO-
CAT K CTPYKTYpE aIMHHUCTPATUBHO-
MPaBOBOI0 CTaryca IOMYCKH, KOTO-
pHIe, KaK MPaBWIIO, pACCMATPUBAIOTCS
KaK COCTaBISIOIIAs  aJMUHHCTpA-
THBHOH MPaBOCYOBEKTHOCTH  HJIU
KaK pPa3HOBHJIHOCTH OOS3aHHOCTEH.
HawnbGonee mmupoxuii mepedeHs co-

CTaBJIAIOIINX aJIMUHUCTPATUBHO-
MpaBOBOrO CTaTyca oOpraHa rocy-
NApCTBEHHOM BIACTH  IpejaraeT

H.A. 3e3eka, xoTopas cuMUTaeT, 4YTO
aJIMUHUCTPATUBHO-IIPABOBOM CTaTyc
TOCYIapCTBEHHOU CITYKOBI 3aHITOCTH
YKpauHbl SBISE€TCS CIOXHOW FOpUAH-
YeCKOM KOHCTPYKIMEH, KOTOpast BKJIIO-
yaeT B ce0s pa3nuyHble 1Mo 00BbeMy
COCTaBJIAIOIME 3JIeMEHThl. [TaBHOM
CpeAr HHX SIBISETCS KOMIICTEHIIMS
TOCYTapCTBEHHOH CITY>KOBI 3aHATOCTH
praI/IHI)I, KOTOpasAa AOIOJIHACTCA OT-
BETCTBEHHOCTBIO, 3ajauaMu, (QyHK-
OUSAMH, OpraHm3anuell (CTPYKTYpoit)
U TIOPSAJIKOM JIesITeIbHOCTU ((OPMBI U
METOJIBI JISITETBHOCTH, MOPSIIOK CO3-
JaHWS TOCYIAapCTBEHHOU CIyXOBI 3a-
HATOCTH YKpauHbI U IPEKPALICHUY €€
nesitensHOCTH) [14, c. 14].
Jlormueckum MIPOIOKEHUEM
UCCIIEJIOBAaHHUA MHOT000pa3us To-
YeK 3peHHsT OTHOCHUTENIFHO IIOHS-

TS ~ «aIMHHHUCTPAaTHBHO-IIPABOBON
CTaryc» B KOHTEKCTE (OpPMYJIH-
pOBKHU OIpeeneHUs TTOHSATHUS

«aIMUHUCTPATUBHO-TIPABOBOH  CTa-
TyC OOIIECTBEHHBIX OOBEIMHEHUN»
SIBJIICTCS AHAIM3 IO3UIUN YYCHBIX-
AIMUHHUCTPATHBHCTOB O  CYIIHO-
CTH AJIMUHUCTPATUBHO-IIPABOBOT'O
cTaryca OOBCAMHCHUU TpaxkIaH H
ux pasHoBumHOcTe. Tak, HO.IL
butsak OTME€YACT, YTO HOPMBI aJIMU-
HUCTPATUBHOTO TMpaBa OMPEACIIIOT
aIMUHHUCTPATHBHO-TIPABOBOM CTaTycC
0o0beMHEHUH TpakJaH, a HWMEHHO:
COBOKYITHOCTb TIPaB U 00S3aHHOCTEH,
peaTn3yeMbIX B TNPAaBOOTHOIICHHSX,
BO3HHUKAOOIUX MEXKIAY O6’I)el:[I/IHeHI/I${-
MU TpaXJaH U OpPTaHaMU HCIIOJHHU-
TenbHOH BiacTH [2, ¢. 112]. Ha ocHo-
BaHMM aHAJIN3a YKa3aHHOU TOUKH 3pe-
aug 1O.I1. butgax MoXXHO caelnaTh BbI-
BOJI, YTO aIMUHUCTPATHBHO-IPABOBOI1
CcTaTyc CcyObeKTa MPaBOOTHOIICHUMH,
KOTOPEIl HE OTHOCUTCS K ITYOJTUYHOM
AIMUHHACTPAIIH, COCTOUT TOJBKO U3
TeX NpaB U 00S3aHHOCTEH, KOTOphIE
peaTu3yrTCs TOTBKO B OTHOIICHHSIX
C OpraHaM¥ IyOJIHMYHOHN aqMIHHICTpa-
U, Y€M OH OTIHMYACTCA OT APYIUX
Pa3HOBUIHOCTEH MPaBOBOTO CTaTyca.
[Momo6nyto Touky 3perns umeet u E.E.
Jonuna, xoTopasi B cBoeil auccepra-
MU Ha TeMy «AJIMUHHCTPATHBHO-
MIPaBOBOW CTaTyC OOIIECTBEHHBIX Op-

APRILIE 2013

raHu3auuil B YKpauHe» OIpeleisieT
aJMUHUCTPATUBHO-IIPABOBOI ~ CTaTyc
OOIIECTBEHHON  OpraHM3aluu  Kak
IIPaBOBOE ITOJIOKEHHE OOIIECTBEHHOM
opraHmauI/m B OTHOILIICHHUAX C Cy6’h-
€KTaMHU HCITOJTHUTEIBHOM BIIACTH, ype-
TYIINPOBAaHHOE HOPMaMHU KOHCTHTYIIU-
OHHOT'O U aI[MI/IHI/ICTpaTI/IBHOFO npaBa,
a Takke 00OCHOBBIBACT MHEHHUE, UTO
aJIMAHUCTPATUBHO-TIPAaBOBOH  CTaTyC
OOIIECTBEHHBIX OpPraHU3aIHi CIeHy-
€T paccMaTpHBaTh KaK YacTh OOIIEro
MPaBOBOTO CTaryca OOMIECTBEHHBIX
opranm3anwii [15, c. 10-11].
BriBoabl. Ha ocHoBanmm aHa-
JU3a Pa3IMYHBIX TOYEK 3pPEHHS OT-
HOCHUTEJIbHO  CYIIHOCTH  MOHSATUH
«aIMUHHACTPATHBHO-TIPABOBOH  CTa-
TyCc», «aAMHHUCTPATHBHO-TIPABOBON
cTaryc  OOBEAMHEHWH  TpakIaH»,
«aIMUHHCTPATHBHO-TIPABOBOM CTaTyC
OOIIeCTBEHHBIX OpPraHU3aLlU» MOXK-
HO Ol'Ipe}IeJ'II/ITI) a)IMI/IHI/ICTpaTI/IBHO-
MIPaBOBOM CTaTyC OOIIECTBEHHBIX 00b-
eIVHEHUHA KaK COBOKYIHOCTH IIPaB,
00sI13aHHOCTEW, rapaHTHil peanu3aluu
mpaB, aJIMHHUCTPATUBHOW  OTBET-
CTBEHHOCTH OOIIECTBEHHEBIX O0BEIN-
HEHUH, KOTOpPbIE PEANU3YKTCS UMU B
Pa3IMYHBIX OTHOIICHUSX C OpraHaMu
TyOTMYHON 8 MUHUCTPAIIHH.
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IOPUJNYECKUE JIMLIA —
CYBBEKTBI AIMUHUCTPATUBHOII
OTBETCTBEHHOCTHU: HEOEXOAUMOCTbD
HOPMATHBHOW ®UKCALIMM B JIEVCTBYIOIIEM
3AKOHOJATEJIBCTBE YKPAMHBI KAK TAPAHTHS
KAYECTBEHHOI'O U MPOTPECCUBHOIO PA3BUTHS
AJIMUHHUCTPATUBHOTO 3AKOHOJIATEJILCTBA

MMapea JIOTHKOB,
KAHIHIAT PUAUYECKHX HAYK, TOIEHT Kadeapbl
aIMUHUCTPATHUBHOIO U X0351{iCTBEHHOT0 MPaBa, VPUAUYECKUIA
(paxkyabTeT, 3aM0POKCKUIT HAUMOHAIbHBINH YHHBEPCUTET

SUMMARY

In the article author analyzes the main approaches to the administrative liabil-
ity of legal entity, existing administrative and legal doctrine, according to which,
reasonably necessary normative fixation of this institution in the existing admin-
istrative and tort law in Ukraine. In particular, he focuses on the need to support
the views of the overwhelming majority of scientists of administrative law that the
legal entity is a full subject of an administrative offense (misdemeanor), has the
appropriate level of legal personality, and therefore to it may apply administrative
sanctions, for example, in the form of the following penalties: measures the moral
and legal nature in the form of warnings, measures of property (money) penalties in
the form of fines, penalties and the cost of goods vehicles, confiscation of items that
were the direct object of the offense, penalties designed to limit the activities of le-
gal entities, depriving them of certain powers or deprivation of a special law, which
can be applied in the form of revocation (cancellation) of the license (permit), etc.

Key-words: administrative and tort law, administrative responsibility,

administrative penalties, subject, legal entity.

. REZUMAT

In articol se analizeaza principalele abordari ale problemelor raspunderii ad-
ministrative a persoanelor juridice, existente In doctrina administrativ-juridica,
in baza carora este argumentatd necesitatea fixarii normative a institutiei date
in legislatia administrativ-delictuald in vigoare in Ucraina. Se atrage atentia
asupra necesitdtii sustinerii opiniilor majoritatii savantilor-administrativisti
ca persoana juridica este subiect al infractiunii contraventiei administrative,
are nivel resprectiv de subiect de drept. Astfel, fatd de ea pot fi aplicate masuri
de raspundere administrativa, de exemplu, sub forma de sanctiuni: masuri cu ca-
racter moral-juridic — avertisment; masuri de sanctiuni de proprietate (banesti)
— amenda, incasarea costului marfurilor si mijloacelor de transport, confiscarea
obiectelor ce au fost obiecte de realizare a infractiunii; sanctiuni de limitare a
activitatii persoanelor juridice, lipsirea lor de unele imputerniciri sau drepturi
sociale, in forma de retragere (anulare) a licentei (permisiunii) etc.

Cuvinte-cheie: drept administrativ-delictual, raspundere administrativa,
sanctiuni administrative, subiect, persoana juridica.

HOCTaHOBKa npodaemsl. Bo-
IIPOCHl  4JMUHHMCTPATUBHOU
OTBETCTBEHHOCTH IOPUANYECKUX JIHI
BCET/Ia UMEITH CBOIO HAYYHYTO aKTyallb-
HOCTb U MNPAKTHYCCKYH0 3HAYUMOCTD,
HO B COBETCKHHM IEpPHOJ CTaHOBIC-
HUSL ¥ pa3BUTUS aJIMHHUCTPATHUBHO-
NpaBOBOM HayKd U3-3a OTCYTCTBUS
PBIHOYHON 53KOHOMUKH U YaCTHOM
COOCTBEHHOCTH, CYIIECTBOBAHUS TO-
TaJIbHOTO MOHOIIOJIM3Ma TOCYAapCTBa
BO Bcex cdepax JXKHM3HM OOIIecTBa,
yKa3aHHas mpoOiemMaTnka  (aKTH-

YECKH OCTaBajach BHE MO 3PEHHA
YUEHBIX-aJMUHUCTPAaTHBUCTOB.  JTO,
BHE BCSKHX COMHEHHH, HaKJaJbIBaJO
OTIPEICTICHHBIN OTIEYaToK Ha BEKTO-
PBI Hay4YHBIX MCCIIEAOBAHUN B TAaHHOW
cthepe pUCTIPYACHIUH, CYXalo 00b-
eKT aAMUHHUCTPAaTUBHOM HayKH.
AkTyajabHOCTh TeMbl. C IpoBO3-
IVAIIEHUeM HEe3aBUCUMOCTH YKPauHbl,
pa3BaJioM KOMaHIHO aIMHHUCTPATHUB-
HOH CHCTEMBI yIpaBJICHUs HOSBUIIACH
octpasi HeoOXOIMMOCTh B HCCIIEIOBa-
HUM TOCYAapCTBEHHO 00pa3oBaTellb-



LEGEA SI VIATA

HBIX, SKOHOMHYECKHX, IIPOU3BOICTBEH-
HBIX TPOIIECCOB C COBEPIICHHO HHOM
TOYKU 3PCHHUA — C TOYKU 3PCHUA 06-
HOBJICHHOH KOHLENUUH I0PUAHYECKOM
HAyKH, B TOM YUCIIC U aIMUHICTPATUB-
Hoii. To ecTh, Kak aOCONIOTHO CTIpaBe/I-
JMBO yKa3biBaeT A. 3uMa, B HaIlle Bpe-
M5, B YCIIOBHSIX, KOTZIA TIOJIABJISIONICE
60J'IBH_II/IHCTBO IOPUANYCCKUX JIMI[ HE
peOBIBACT B MPSIMOI MOTIHMHEHHOCTH
TOCYIapCTBCHHBIX OPraHOB, OCHOBAHEI
HEe Ha TocynapcTBeHHO# ¢opme cob-
CTBEHHOCTH, HEOOXOIUMOCTEL O0€ecIIe-
YCHUs TOCYNapCTBEHHOHN JHMCIUTLIU-
HBI B Pa3HBIX cdepax OOLIeCTBEHHON
JKU3HU HE OTIajia, a Hao0OopoT, CyIie-
CTBEHHO obocTpwmiacs [1, c. 3]. men-
HO IO3TOMY HOPUANYCCKHE JIMIla KaK
CyOBEKTHI aIMIHHUCTPATHBHOTO TIPaBa,
CyOBEKTHI aIMHUHHUCTPATHBHON OTBET-
CTBCHHOCTHW BCC 4YallC¢ MW 4Yalc MpH-
BJICKAIOT BHIMAaHHE YICHBIX-FOPUCTOB.
K mpumepy, cienyer 0co60 OTMETUTH
Hay4HbIe TPyIbI B 3TOH chepe B. Ane-
ppsiHoBa, JI. baxpaxa, K. benbckoro,
IO. burska, C. bparycs, JI. Bopono-
Boit, . I'amarana, M. I'onocHu4deHko,
B. Hemuenxko, E. Jlonunaa, A. 3uMsl,
JI. Kopamst, C. Kusanoma, 0. Koz-
nosa, T. Konomoerr, A. Komsioka, B.
KynpsBuesa, M. Kysnenosa, b. Jla3a-
peBa, J. Jlykpsanua, M. Maneuna, M.
MacnennukoBa, B. Hosocenosa, O.
Oguapogoii, B. Oiirensuxra, B. Onpu-
mko, B. Pemuesa, b. Poccunckoro, 1.
Camomienko, A. CenuBanona, M. Cry-
nennknHoi, B. Tapxosa, E. TpyOen-
koro, 0. Hlemmryuenxo, O. SIkyObr n
MHOTHX JPYTHX.

BrrmensnoxkeHHOE  00YCIIOBIH-
BacT WeJb 3TOM CTarbW — MpoOaHa-
JIM3UPOBATH OCHOBHBIC TIIOAXOABI K
BOIIpOCaM aJIMHHHACTPATUBHOH OT-
BETCTBEHHOCTH OPUIMYCCKHUX JIHUII,
CYILIECTBYIOIINE B A IMUHUCTPATUBHO-
MPaBOBOM MOKTPWHE, Ha OCHOBaHUH
KOTOPBIX apryMEHTHPOBAThH HEOOXO-
JNIUMOCTh HOPMATHUBHOW (UKCAINH
YKa3aHHOTO WHCTUTYTa B JNEHCTBYIO-
meM  aJIMUHUCTPATUBHO-JCITUKTHOM
3aKOHOZIATEIbCTBE YKPAUHBI.

N3510:xeHnE 0CHOBHOTO MaTepHa-
JaucciaenoBaHus. Cienyet OTMETHTb,
qTO YUYCHBIC-aIMUHUCTPATUBUCTBL
HE OIHO3HAYHbI BO MHEHHSX IO ITO-
BOIy HCCICIyeMOW MpOOIeMBbI, OTHA
rpynmna y4eHbIX ITOATBEPIKIAET TE3HUC
0 CYIIECTBOBAaHWH aJIMHHHCTPATHB-
HOW OTBETCTBEHHOCTH IOPHIUYCCKUX
JUI, Apyras — KaTeropu4ecku (WIn ¢
OTIpeNIeIeHHBIMH OTOBOPKaMH) OIPO-
BEpraer.

K npumepy, B. Konmakos B cBoeit
MOHOTpaduu  «AJIMHHHCTPATUBHO-

0

IEJIUKTHBIN
aKIICHTUPOBaJ BHUMaHUE Ha HEOOXO-
JIUMOCTH HCIIOJB30BATH COOTBCTCTBy-
IOIIANA OIBIT POCCHICKUX Koxu(puka-
TOPOB OTHOCHTEIIEHO HEOOXOIUMOCTH
periaMeHTaIlM B KOAU(DUIIUPOBAH-

MpaBOBOH  (eHOMEH

HOM  aJIMHHHUCTPATUBHO-ICITUKTHOM
aKTe aJMUHUCTPATUBHOW OTBETCTBCH-
HOCTH ropuandeckux nun [2]. U B
9TOM aBTOPHTETHOTO YUEHOTO CIIETyeT
noJAepkarb, MOCKOIbKY B CT. 2.1. Ko-
nekca Poccuiickoit @eneparu 06 aj-
MUHHUCTPATUBHBIX IIPaBOHAPYIICHUIX
(manee KoAIl) mpemycmorpeno, 4rto
aJIMUHUCTPAaTUBHBIM  IIpaBOHApYyIIe-
HHEM NPU3HAETCS MPOTHUBOIPABHOE,
BUHOBHOE JiciicTue (0e3neiicTBue Gu-
3MYECKOTO MJIM IOPUANYECKOTO JIHIIA,
3a Kotopoe HactosmuM Komekcom
WM 3aKOHaMHM cyObekToB Poccuiickoit
Oeneparn 00 aJAMUHHCTPATUBHBIX
MIPaBOHAPYIICHUSX YCTaHOBJIEHA af-
MHUHHCTpATHBHAS  OTBETCTBEHHOCTb.
IOpunnueckoe nuuo mpusHaeTcs BU-
HOBHEIM B COBEPIICHUH aJIMHHHUCTpA-
TUBHOTO NpaBOHAPYIICHHS, €CIH Oy-
JIET yCTAHOBJICHO, YTO Y HEr0 UMEJIach
BO3MO)KHOCTH JIJIsI COOIIONEHHS TIpa-
BWJI ¥ HOPM, 33 HapyIICHHE KOTOPBIX
HactosuM Komekcom mimm 3akoHamMu
cyosekta Poccmiickort ®Deneparn
MPEAYCMOTPEHA aJIMUHHCTPATHBHAS
OTBETCTBEHHOCTb, HO JAHHBIM JIHIIOM
He OBUIH MPHUHATHI BCE 3aBUCSIIUE OT
Hero Mepsl 1o ux cobmonenuto. [Ipn
3TOM Ha3Ha4YeHHE ATMHHHUCTPATHBHO-
TO HaKa3aHUs IOPUANICCKOMY JIHITY HE
0CBOOOX/IaET OT aJIMHHUCTPATHBHOU
OTBETCTBEHHOCTH 3a JaHHOE IPaBo-
HapylIeHHe BUHOBHOE (HU3NYECKOE
JIUIIO, PABHO KaK ¥ MPHUBJICYCHUE K aJI-
MUHHCTPATUBHON HIJIM YTOJIOBHOHM OT-
BETCTBEHHOCTH (PH3MUECKOTO JTHIIA HE
0CBOOOX/IaET OT aJIMHHUCTPATHBHOU
OTBETCTBEHHOCTH 3a JaHHOE MpaBOHa-
pylIeHne opuandeckoe Jurmo [3].
YKa3aHHYI0 MOAENb 3aKpENICHUS
HCCIIEYyEeMOTO TPaBOBOTO HHCTHUTY-
Ta cJeqyeT B IEJIOM HCIOIbh30BaTh U
YKPaMHCKOMY 3aKOHOJATENI0, XOTS
U C OIpEeNeNeHHBIMA OrOBOPKaMH.
B wactHOCTH, ciemyeT momAepIKaTh
N.DegopoBa B TOM, UTO, IO €r0 MHe-
HHUIO, HECKOJIBKO CHEHU(PUUECKUM H,
Ja)ke MOXKHO CKa3aTh, CIIOPHBIM SB-
JSeTCsl ONpENEeJeHUE BUHBI IOPUAU-
yeckoro nuua. Tak, . @egopoB ot-
MeUaeT, UYTO MPH O0IIel MO3UTHBHOM
OLIEHKE caMoro (akTa 3aKOHO/ATEIb-
HOTO TPU3HAHUS aIMUHHCTPATUBHOU
OTBETCTBEHHOCTH IOPUANYECKUX JIUII,
KOTOpOE CTOMJIO OBl 103aMMCTBOBAaTh
1 YKpauHe B IIPoIIecce COBPEMEHHOTO
KOOU(PHUKAIIMOHHOTO TIpoIiecca, clie-
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JyeT OTMETHTB TAKXKe, YTO KOHLIETIIIHS
BUHOBHOCTU IOPUIUYECKOTO JIMIA,
KOTOpasi Hallllla CBOE 3aKperUieHHE B
KoAIl Poccuiickoit ®Denepanuu, He
SIBIISIETCSl COBEPILCHHOM, 00yclioBHIIa
MOSBIICHHNE MHOTOYMCICHHBIX IMIPO-
671eM B IPAaBONPHMEHHUTEIBHON Ies-
TENBHOCTH U €€ BPSJ JU HYXKHO AOYy-
OmupoBaTh B HOBEWIIEM OTEYECTBEH-
HOM  aJMHHHCTPATHBHO-IEITUKTHOM
KOAM(UIIMPOBAHHOM aKTe. AHaIu3
nonoxenunit KoAIl Poccuiickoit ®e-
Jepalyy, M0 MHEHHIO YKPaWmHCKOTO
Y4EHOTro, TO3BOJSET BECTU pEUb O
TOM, YTO BHHA OPHUIUYECKOrO JIMIA
pu3HaeTcsa cyry0o mo hopMaIbHOMY
MpU3HAKy — HapylIeHHE 3alpelaro-
el HopMbl. B ¢Bs3u ¢ 3TUM npuBIie-
KaeT BHHUMaHUe OTcyTcTBHE B KOAII
Poccuiickoit denepanuu HOpM, KOTO-
pBIe OBI permaMeHTHPOBAIA 0CBOOOXK-
JIeHNE I0PUIMYECKOTO JIMLA OT OTBET-
cTBeHHOCTH [4, c. 88].

Takoe JTUII0 He MOXKET ee u30exarsb
Jla’ke B TOM CIIydae, €CJIM B KOHKPETHON
CUTYallUU UCKII0YAIach BOSMOXKHOCTb
HACTYIUICHUS BPEIHBIX MOCIEACTBUM
OT HapyUIeHHs aJAMUHHCTPaTUBHOU
HOpMBL. EAQMHCTBEHHOH BO3MOXHO-
CTBIO OTBEPHYTH aIMHUHUCTPATHBHOE
Haka3zaHHe, B CiIydae OTCYTCTBHUSA
BPEAHBIX TMOCHEICTBUM, SBISAETCS
npuMeHeHue cT. 2.9 «OcBobOoxaeHHne
OT aIMHHHCTPAaTHBHON OTBETCTBEH-
HOCTH TPU  MaJIO3HAUYUTEILHOCTH
aIMHHHCTPATUBHOTO IIpaBOHApyIIe-
HUsD». Mexay TeM MPUMEHEHHUE 3TOU
CTaTbH SIBISIETCSl IPOOJIEMATHYHBIM.
Ha stor ¢akr oOparwiu BHHUMaHHE
tot ke B. Konmakos, b. Poccuacknii,
JI. KocumHa v ux CTOUT MOAJIEPKaTh,
noromy 4to: 1) Tekcrt cT. 2.9 He cBs-
3aH C HQJINYHMEM WIN OTCYTCTBHEM
BPEIHBIX ITOCTICICTBUI; 2) €€ TEeKCT He
paccuvTaH Ha IOpUANYECKHUE JHUIA; 3)
0CBOOOX/ICHHE OT OTBETCTBEHHOCTH
32 MaJIO3HAYUTENIBHOCTb HE SIBIIETCS
00s13aTenbHbIM; 4) aIMUHUCTPATUBHAS
MIPaKTHKa OTINYaeTcs (opMaIbHBIM
MOJXOAOM K OLEHKE JESITENbHOCTH U
IpUHUMaeT BO BHHMAaHHE, B OCHOB-
HOM, (haKT COBEpPLICHUs aAMHUHHCTpa-
TUBHOTO MpaBOHapyuieHus [5; 6, c.
45-50].

. Jlykbsnen, Takxke kak 1 B. Kon-
IaKOB, HACTAWBAET Ha HEOOXOIMMOCTH
HAMCKOPEHIIero peneHns yKa3aHHOTO
BONpOCa W JaKe IpeyiaraeT B pas-
paboranHoM uM npoekte Konekca 06
aJIMUHUCTPATUBHON OTBETCTBEHHOCTH
MIPEAYCMOTPETh OTJIEIBHBIE ITOJIOXKE-
HUSI, TTOCBSIIEHHBIE CYry0O aJMHHU-
CTPaTMBHOM OTBETCTBEHHOCTH IOpH-
JUIEeCKUX JuIT [7].
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B cBoro ouepens, A. 3uma, apry-
MEHTHUPYSl CBOIO MO3MIMIO OTHOCH-
TCJIbHO HWHCTUTYTAa AaAMHWHUCTPATUB-
HOW OTBETCTBEHHOCTH IOPHUINYECKUX
JIMI, BBIIGJISCT €T0 IPU3HAKH:

o crienuduueckuii (He crenuaib-
HBIIT) CyOBEKT OTBETCTBEHHOCTH;

® [IpaBOBOE MOBE/ICHHE CyOBEKTa,
KOTOpPOE pean3yeTcs B ACSTeIbHOCTH
(DU3MUECKHX JIMIL, COCTABISIONINX CO-
LUaJbHBIH  CyOCTpar FOpHIUYECKOTO
JIMLIA, B PE3yNIbTaTe 4ero BUHA FOPHIU-
YECKOT0 JINIIA CEPbE3HO OTINYACTCS OT
BUHBI JIMIA PU3NIECKOTO;

® B3bICKaHUE, KOTOPOE MPHMEHs-
eTcs K TPaBOHAPYIINTEIIO, BICUET He-
raTUBHBIE MTOCIIEICTBUS HE TOJIBKO JUIS
HapymuTens (IOpUANYECKOro JINIA),
HO M JUIS CBSI3aHHBIX C HUM (pu3MUe-
CKUX JIHII.

IIpu »toM, A. 3uMa yka3bIBaer,
YTO BBIACICHUE aIMHHUCTPATHBHON
OTBETCTBEHHOCTH FOPUINYECKUX JIHIL
B OT)IGHBHI)IfI IOAUHCTUTYT UMECT Cy-
IIECTBEHHOE MPAKTHYIECKOE 3HAYCHHUE.
VIMeHHO ¢ HUM CBSI3aHO pa3rpaHuye-
HHUE MPOLEAYPHI NPUBICUYECHUS K OT-
BETCTBEHHOCTH (DU3NYECKUX W IOpH-
JMYECKHX JINII, a TAKXKE YCTaHOBJICHHUE
CUCTCMBI B3BICKaHHﬁ, KOTOPBIC MOT'YT
MIPUMEHATHCS K I0PUANIECKUM JINIAM
[1,c.10].

C. Caenko, aHanmu3upysd aIMHHH-
CTPAaTUBHYIO OTBETCTBEHHOCTb IOPH-
JMYECKHX JHI B cepe obopoTa Hap-
KOTHYCCKUX CPCACTB, NMOAYCPKUBACT,
YTO II0 CBOEGH MpaBoOBOi mpupone hu-
HaHCOBbIC (SKOHOMHYECKHE) CaHKIINH,
KOTOPBIC NMPUMCHAIOTCA K IOPUANYC-
CKUM JHIaM B cdepe 06opoTa HapKo-
TUYECKUX CPEJCTB, SBISIOTCS aJMH-
HUCTPATUBHBIMU B3bICKaAHUAMU WU JIA
3¢ pexTHBHOTO  (PYHKIIMOHHPOBAHUS
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH
IOPUIMYECKUX JIUIl Tpeajaraer 3a-
kpenuTh B KoAIl Ykpaunsl Takyro ux
cHCTeMy: MpeaynpexaeHue, mrpad,
OIUIaTHAsI BBIEMKA OpYAMH COBeple-
HUSL WIN TIpeAMeTa aJMHHHCTPAaTHB-
HOTO NPaBOHAPYIICHUS, KOHPHUCKAINS
OpyAMH COBEpUICHMsI WM IpenMera
aJIMHUHUCTPATUBHOTO  TIPABOHAPYIIE-
HUS, JMIIEHWE JHLEeH3uN (paspelie-
HUS) U TPUHYAUTEIBHOE IpeKpalie-
HUE JIESATENBHOCTH IOPUINYECKOTO
qna [8, c. 9].

A. KunwioB, uccienys pasHbie
Hay4YHBIE B3IVISIIbI OTHOCHTENBHO al-
MUHHCTPATUBHOH OTBETCTBEHHOCTH
IOPUIUYCCKUX JIML, MPUCOCANHACTCA
k no3unusam J[. baxpaxa, }O. burs-
ka, . Tonocunuenko, C. ['onuapyka,
A. 3umsl, E. lonuna, A. Kom3ioka u
Ip., ¥ OTMEUAeT, 4TO CyObEKTOM aj-

MHUHHCTPATHBHOTO IPaBOHAPYLICHUS
MOXET OBITh M IOPUAMYECKOE JIHIIO.
ITo muenuro A. XwumnbioBa, 0puau-
YEeCKOE JIUIO, BBICTYHass CyObEKTOM
aIMUHHCTPATUBHO-IIPABOBEIX OTHO-
LIEHHUH, MOXET coBeplUIaTh MpaBOHa-
pYILIEHHE, a, CIIEAOBATEIbHO, TOKHO
HECTU 3a HMX COBEpUICHHE aJMUHU-
CTPaTUBHYI0 OTBETCTBEHHOCTb. U
XOTA TaKWe INPOTHUBOIPABHBIEC JEHi-
CTBHUS HE OTHECEHBI 3aKOHO/ATENIEM K
aIMHUHHCTPATUBHBIM IIpaBOHApyIIIe-
HUSIM, @ OTBETCTBEHHOCTH 32 HX CO-
BEpIlIEHUE HE Ha3BaHa aJMHHHCTpa-
TUBHOM, OHM MMEIOT BaXKHEHUIIIHE HX
npu3Haky [9, c. 9].

U. Cnybckuit B cBOoeM nuccepTa-
IIHOHHOM HCCJICIOBAHUH HA TEMY «A -
MHUHHCTpPAaTHUBHAS ~ OTBETCTBEHHOCTH
IOPUINYECKUX JIUID) OTMEUaeT, 4To
pa3BUTHE M CTAaHOBJIECHHE WHCTUTYTA
aJIMUHHCTPATUBHOM OTBETCTBEHHOCTH
IOPUINYECKHUX JIUI] B OT€YECTBEHHOM
aIMUHUCTPAaTUBHOM TIpaBe MOXKHO
paccmarpuBarh Ha (OHE TpeX HEpHO-
JIOB €r0 3aKOHOJATENILHOTO odopmiie-
HUS U ycoBeplLuIeHCTBOBaHUs. [1epBrlii
nepuon ¢ 1917 mo 1961 rr., Bropoii — ¢
1961 no 1981 rr., Tperuit — ¢ 1981 no
1991 rr. Yacooii otpe3ok ¢ 1991 roma
1 JI0 CHX MOp TaKKe MPEACTABIIET CO-
001 OTHENBHBIA dTan Pa3BUTHUS 3aKO-
HOJATENIbCTBA 00 aJMHHUCTPATUBHOM
OTBETCTBEHHOCTH FOPHIMYCCKHX JIHII,
YTO XapaKTepU3yeTcs caMbIM OypHBIM
U JUHAMHYHBIM 3aKOHOJATEIHHBIM
OTZAEIEHHEM HOPM 00 aJMHHHCTpa-
TUBHOM OTBETCTBEHHOCTH CYOBEKTOB
naHHOro Bujaa. Kak crmpaBemimBo oT-
meuaer M. CayOckuif, GOIBIIMHCTBO
JICHCTBYIOIIMX HOPMaTHBHBIX aKTOB 00
aJIMUHUCTPATHBHONW OTBETCTBEHHOCTH
IOPHAMYECKHUX JIUIl MPUHITO HMEHHO
B 3T0T nepuon. Kpome Toro, yueHslii-
AIMUHUCTPATUBUCT IS BCETO MHCTH-
TyTa aIMUHUACTPATUBHOW OTBETCTBEH-
HOCTHU IOPUAMYECKUX JIUI] MPEAIaraeT
XapaKkTepHYIO0 CHCTEMY aIMHHHUCTpa-
TUBHBIX B3bICKaHWI: MEPbI MOPAJIbLHO-
IIPaBOBOTO XapakTepa B (opMe mpe-
YOPEeXKIEHHUS, MEPBl UMYIIIECTBEHHOTO
U JCHEKHOIO B3BICKaHUS B (hopme
mrpada, B3bICKAHUE CTOMMOCTH TOBa-
POB U TPAHCIIOPTHBIX CPENCTB, KOHDU-
CKanus MPeAMETOB, KOTOPBIE SIBIIINCH
HETIOCPE/ICTBEHHBIMU OOBEKTaMH CO-
BEPILICHUS NPaBOHAPYIICHUS; B3BICKa-
HUSI, HAlpaBJICHHBIC HA OrPaHUYCHHE
JIEITENPHOCTH  IOPUIUYECKUX  JIMI,
JIUIIEHUE UX OTAEIBHBIX MOTHOMOYNH
WIN JUIICHHE CHEeNUabHOTO MpaBa,
MOTYT NIPUMEHATHCS B (popMe OT3bIBa
(aHHYTMpOBaHUS) JHUICH3UK (pa3pe-
menwus) [10, c. 11, 18].
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B cBow ouepenp, M. Kocrus,
u3ydas aJIMUHUCTPATHUBHYIO IIPaBO-
CY6'I)CKTHOCTI) IOPUIANYCCKUX  JIUIL
U OCOOCHHOCTH €€ pealn3alud B
aJMUHHCTPATUBHO-ICTUKTHBIX TIpa-
BOOTHOIICHUAX, a TaKXE ITPABOBLIC
MEXaHU3MBI O0ECIEeUeHUsI IEeNHUKTO-
CHOCOOHOCTH IOPUIMYECKUX JIHII, Iie-
JIBXO a}lMI/IHI/ICTpaTI/IBHOﬁ OTBETCTBCH-
HOCTH FOPUAWYECKHUX JIUI HA3BIBAeT
obecriedyeHne COONIONEHUST  TPABO-
nopsiika (KOHTPOJIUPYEMOTO YPOBHS
MIpaBOHAPYIIEHUI) B cdepe rocymap-
CTBCHHOTO yTIPaBIICHU. AJIMUHUCTpA-
TUBHAasA OTBETCTBCHHOCTHL IOPUANYC-
CKHUX JIMII, OTMEYaeT OH, JOJDKHA pea-
JIM30BBIBAThCSI, TNIABHBIM 00pa3oM, ye-
pe3 MPaBOBOCCTAHABIMBAIOIILYIO, KOM-
MIEHCAIMOHHYI0 (PYHKIHIO, TIPH 3TOM
BO30OHOBJICHUIO TTO/UICKUT HE TOIBKO
HapylLICHHbI IPAaBOIOPAJOK, HO H
TpaxXIaHUHY, TOCYIapCTBY U OOIIECTBY
JTOJDKHBI OBITH KOMITICHCHPOBAHBI HAHE-
ceHHble UM notepu. Kak cripaBeinBo
orMmedyaer M. KocTuB, B OTIENBHBIX
ClIydasx KOMIICHCAIIMOHHAS (DYHKITHS
MOXKET COBMEILATHCS C PEIPECCHBHO-
YTOJIOBHOM, KOTHA LIS IOPHINIECKOTO
JUIA-TIPABOHAPYIIUTENS  HACTYIMAIOT
HETaTUBHBIC TIOCJICIACTBHUA, KOTOPBIC
SIBIISTIOTCSI TIPUHYIUTEIBHBIM OTPaHU-
UYeHHEM, HaKa3aHueM (pemnpeccueit)
32 COBEPLICHHOE KM MPOTHBOIPAB-
Hoe pesHue. [lo MHEHHIO Y4YeHOro,
NPUMEHEHHE OTHOCHUTENIBHO FOpPHIH-
YECKHUX JIMI HapsAy C KOMIICHCALHU-
OHHOM ¥ PENPECCHBHON (YHKIUSIMH
MPEBEHTHUBHO-BOCITUTATEILHON (PYHK-
UKW BO3MOXHO JIMIIb B TEX ClIydasax,
KOTJ]a 3aKOHOAATEIECTBOM IIPEIyCMO-
TPEHO TapajuleIbHOE TPHUMEHEHHE
allMHHPICTpaTPIBHOﬁ OTBETCTBCHHOCTHU
IOPUINYECKUX JIUI] C OTBETCTBEHHO-
CTHIO TOJDKHOCTHBIX Jimil [11, c. 15].

Crenyer OTMETHUTh, YTO Takas
TEHICHIHUS COXpaHAETCI W B HO-
BEHIINX MCTOYHUKAX YKPAMHCKOM
aJMUHUCTPAaTUBHO-IIPABOBOH HAyKH.
K nmpumepy, o0 HeoOXoaMMOCTH 3aKpe-
TUICHUS Ha HOPMAaTUBHOM YPOBHE Ta-
KOT'0 BHJia OTBETCTBEHHOCTHU IJIA FTOPU-
nmuaeckux jut ropopst O.H. TomoBko-
Ba (B KOHTEKCTEC aIMUHHCTPATUBHON
OTBETCTBEHHOCTH 3a HapylICHUE IIPaB
Ha OOBEKTHI MpaBa HWHTEIJUICKTyallb-
HOW cobcTBeHHOCTH) [12, ¢. 9]; C.M.
[ToranoBa (B KOHTEKCTE aJMHHUCTpA-
TUBHOW OTBETCTBEHHOCTH 32 HapyIe-
HHE TIOpsAIKa TPOBEACHUS PACUETHBIX
omepainuii B cepe TOProwiu, odie-
CTBEHHOTO MuTaHust U ycuyr) [13, c.
9], A.YO. dpo3n u A.C. lllenersko (B
KOHTCKCTEC a}IMHHHCTpaTHBHOﬁ OTBCT-
CTBEHHOCTH 3a CaMOBOJIFHOE 3aHSTHE
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3eMenbpHOrO y4actka) [14, c. 9], T.O.
Konomoen, B.I. Jlykamesuu u HO.A.
JlopoxuHa (B 00111eM KOHTEKCTE HEOO-
XOIUMOCTH OOecIieueHus TMpaB opHU-
JUYECKUX JIMI B aIMHHUCTPATUBHBIX
nmpousBoacTBax) [15; 16, c. 63-64], a
TaK)Ke KOJJICKTHB aBTOPOB HAYYHOTO
ocoOust « AIIMUHUCTpATHBHAs OTBET-
CTBEHHOCTHY» (B paMKax 0OBEMHOTO
aHanM3a aIMUHUCTPAaTHBHON OTBET-
CTBCHHOCTH CYOBEKTOB YKa3aHHBIX
otHomeHui) [17, c. 26-27].

OpHako, KaK yKa3bpIBaJoOCh BBHIMIE,
CYIIECTBYET M MHas rmo3uius. Tak, He-
KOTOPBIC yUEHBIE OTPHILIAOT CYIIIECTBO-
BaHNE WHCTUTYTa aJMHHUCTPATHBHON
OTBETCTBEHHOCTH IOPUIMYECKUX JIHI
kak TakoBoro. Hampumep, O. T'etma-
HeIl BOOOIIE HEe TOITyCKaeT BO3ZMOXKHO-
CTH CYIIECTBOBaHHUS YKa3aHHOTO BU/IA
OTBETCTBEHHOCTH ISl IOPUIHMUYECKUX
JIUII, CCHITAsICh Ha TO, 9TO B JCHCTBYIO-
meMm KVYoAll opugudeckoe Mo He
(urypupyer B KauecTBe cyObeKTa aj-
MUHHUCTPATUBHOTO IPAaBOHAPYIICHUS.
A. MonaeHko, B CBOIO O4epe/ib, CUUTA-
eT 11eJIeCO00pa3HbIM TOBOPHUTH O (HH-
HAHCOBOW, HEXENH aJIMHUHICTPATHB-
HOW OTBETCTBEHHOCTH IOPHUIUUYECKUX
T, YKa3aHHbIE MHEHHS YKPAaHHCKHUX
YYeHBIX-aJMIHUCTPATHBHACTOB He-
OITHOKPATHO BBICKA3bIBAINCh MUMH BO
BpeMsi MyOJMYHBIX 3alUT JUcCepTa-
IIUOHHBIX UCCIICIOBAHHM.

BeiBoabl. 1 Bce xe cienyer OT-
METHTB, YTO IIPeobiIajarommuM, OCHOB-
HBIM B YKPAaUHCKOW a TMIHHUCTPAaTHBHO-
MPaBOBOM HayKe SIBIAETCS TE3UC O
HEOOXOIUMOCTH  3aKOHOJATEIHHOTO
3aKpEIUICHUS] HHCTHTYTa aIMHUHHACTpPA-
TUBHOW OTBETCTBEHHOCTH OpHIUYE-
ckux Juil. M HeoOXoanmo noaaepxarb
MHEHHE TOIaBIISIONIETO OOJBIITMHCTBA
YUCHBIX-aJ]MUHUCTPATUBUCTOB, ~ 4YTO
IOPUINYECKOE JIUIO SBISIETCS MOITHO-
MIPaBHBIM CYOBEKTOM aJIMHHICTPATHB-
HOTO NpaBOHApyIIEHHs (IIPOCTYIIKA),
MMEET COOTBETCTBYIOIUN YPOBEHb
MPaBOCYOBEKTHOCTH, U, CIICIOBATEIb-
HO, K HEMY MOTYT OBITh IPHMEHEHBI
Mepbl  aJMHHUCTPAaTHBHON  OTBET-
CTBEHHOCTH, K IIpUMEpY, B BHJE Clie-
JIYIOIINX B3bICKaHUIL:

e Mepbl MOPAJIBHO-IIPABOBOTO Xa-
pakrepa B (opMe mpeaynpeKIeHus;

e Mepbl HMYyLIECTBEHHOTo (je-
HEXXHOTO) B3bICKaHUs B (hopMe IITpa-
(ha, B3BICKAHUS CTOUMOCTH TOBAPOB H
TPaHCIOPTHBIX CPEJCTB, KOH(HUCKa-
UM TIPEIMETOB, KOTOpbIC SBUIIHCH
HEMOCPEICTBCHHBIMHI o0BeKTaMu
OCYILECTBIICHUS TPaBOHAPYIICHHUS;

e B3BICKAHUS, HANPaBICHHBIC Ha
OTpaHWUYCHUS AEATEIEHOCTH IOPHIH-

i

YeCKHUX JIML, JINIICHHE UX OTHENbHBIX
MTOJTHOMOYMH WIIM JIMIICHHUE CIIEIH-
aJLHOTO TIpaBa, KOTOPbIE MOTYT TpH-
MeHATCS B (popMe OT3bIBa (aHHYIIHPO-
BaHM) JIMIEH3NH (pa3petieHust) u T.11.
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PREVENIREA SI COMBATEREA MIGRATIEI ILEGALE
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SUMMARY

Illegal migration represent one of the main reasons what bothers now European experts from areas of the international
relations and security studies just because of the risk that this phenomenon is. Often with social and political causes, star-
ting from the precarious living to repercussions of the dictatorial regimes, the illegal migration also represent a significant
geopolitical apearance for Europe from 21st century, and is one of the main pylons what are hte origins profileration of the
organized crime.The specific effects are often represented by the development of “underground” economy, pains causing
an imbalance between domestic skilled labor and market demand, increased prostitution and drugs and organs trafficking.
Even more, social exclusion and socio-cultural differences can represented the bases of conflict sources between natives and
immigrants where can be developed terrorist feelings.
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REZUMAT

Migratia ilegala reprezinta unul dintre motivele principale care ingrijoreaza actualmente expertii europeni din domeniile
relatiilor internationale si studiilor de securitate, tocmai din cauza riscurilor pe care acest fenomen le ridicd. Avind, de cele
mai multe ori, cauze sociopolitice, pornind de la nivelul precar de trai pind la repercusiunile regimurilor dictatoriale, migratia
ilegald reprezinta totodata un aspect geopolitic semnificativ pentru Europa secolului XXI, fiind unul dintre principalele motive
ce stau la originile amplorii crimei organizate. Efectele specifice sint dezvoltarea economiei subterane, munca la negru deter-
minind totodatd un dezechilibru intre forta de munca autohtona calificata si oferta pietei, prostitutia si intensificarea traficului
de droguri si organe. Ba mai mult, marginalizarea sociala si diferentele socioculturale pot reprezenta fundamente ale unor surse

de conflict intre bastinasi si emigranti, in rindurile cérora se pot dezvolta sentimente extremist-teroriste.
Cuvinte-cheie: migratie ilegald, trafic de fiinte umane, procese migrationiste, migranti, situatie criminogena, politica

migrationista.
Introducere. La inceput de
secol, societdtile dezvoltate

confruntate cu greutdti economice si
sociale, precum si societatile in curs
de dezvoltare, a caror dificultati sint
mult mai mari, nu mai sint in masura
sd gestioneze corespunzator politica
demografica care oricand poate deve-
ni o adevarata bomba umana, dacd nu
adoptd masuri urgente si eficiente. Cea
mai dificila problemd sociala, politi-
ca si economica cu care se confrunta
Republica Moldova este migratia for-
tei de munca. La prima vedere, acest
lucru n-ar trebui sd mire pe nimeni,
deoarece fenomenul este caracteristic
pentru toate tarile lumii in faza trece-
rii la economia de piata. Totusi noi nu
putem trece cu vederea faptul ca pon-
derea si amploarea migratiei din tara
noastra sint iegite din comun. Nu exis-
ta In lume nici o tara decat R. Moldo-
va, unde o treime din populatie se afla
peste hotare cu intentia de a nu se mai
intoarce acasa.

Metode si materiale. Pentru ana-
liza problemei abordate au fost utili-
zate un sir de metode: comparativa,
inductiva, deductiva, logico-juridica,
istoricd. Ca material au fost utilizate
un sir de legi si hotariri ce constituie

baza juridica a migratiei In general si
migratiei ilegale in special.

Primele incercari de lupta Tmpotri-
va migratiei ilegale a populatiei mol-
dovenesti au fost legate de combaterea
traficului de fiinte umane. Initiatorii
impiedicarii i combaterii actiunilor
de trafic au fost organizatiile inter-
nationale, preocupate de traficul de
femei cu scopul exploatdrii sexuale.
In conformitate cu recomandarile or-
ganizatiilor internationale si reiesind
din situatia reald, prin Decizia Guver-
nului Republicii Moldova (mai 2000)
a fost creat Grupul National de Com-
batere a Traficului de Persoane, care
urma s aiba rolul de partener natio-
nal in cadrul Proiectului Organizatiei
Internationale a Muncii pentru com-
baterea traficului de fiinfe umane. In
acelasi timp, a fost dezvoltat Planul de
Actiuni pentru combaterea traficului
de fiinte umane, care pune accentul pe
cooperarea $i actiunile comune ale en-
titatilor publice si organizatiilor non-
guvernamentale. In aceeasi perioadd a
fost constituit grupul de lucru perma-
nent, in care au intrat reprezentati ai
ministerelor, deputati, reprezentanti ai
organizatiilor nonguvernametale.

Desi se intreprind anumite masuri,

in ansamblu existd mari rezerve in
ceea ce priveste combaterea migratiei
ilegale si a traficului de fiinte umane.
In special, neajunsurile sint legate de
inconsecventa autoritatilor moldove-
nesti privind pedepsirea oficialilor pu-
blici care ,,acopera” migratia ilegald,
traficul de fiinte umane cu scopul ex-
ploatarii peste hotare etc. Acest lucru
a determinat Departamentul de Stat
din SUA, in Raportul privind contra-
cararea migratiei ilegale a fiintelor
vii In 2007, sa excluda Moldova din
grupul doi si s@ o plaseze in al treilea
grup de tari care nu fac nimic sau doar
imita lupta cu combaterea acestui fla-
gel social. Intre timp, se observa unele
aspecte pozitive de gestionare a mi-
gratiei in Republica Moldova, In mare
parte datoritd cooperarii active cu Uni-
unea Europeana. In acelasi timp, este
necesar sa acordam atentie imprejura-
rilor care duc la reducerea eficacitatii
reglementarii proceselor migrationiste
in Moldova, si anume:

1) Lipseste cercetarea si pedepsi-
rea penald a oficialilor guvernamentali
care ,,acoperd” migratia ilegala sau o
organizeaza.

2) In lupta pentru contracararea
migratiei ilegale deseori activitatea
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se imitd, dindu-se preferintd mai ales
masurilor administrative decit celor
de interdictie. Un exemplu in acest
sens sint ,.sfaturile” (neoficiale) date
de catre consulatele strdine referitor la
numarul fix (limitat) de vize eliberate
pe parcursul unei zile de lucru.

3) Se cer activitati axate pe diaspo-
rd, care sa includa stimularea patrio-
tismului, aspecte socioeconomice, de
drept si informationale. De multe ori
ele se rezuma la o abordare birocra-
tica, care face necesara investirea in
economia tarii, mizindu-se pe nostal-
gia migrantilor.

4) Bazindu-se doar pe cooperarea
cu Uniunea Europeand in ceea ce pri-
veste reglementarea migratiei, autori-
tatile moldovenesti pierd legdtura cu
statele din Est (Rusia, Ucraina, alte
tari CSI) in ceea ca priveste coopera-
rea pentru combaterea migratiei fortei
de munca, a traficului de fiinte umane
cu scopul de a fi exploatate in diferite
forme.

Aacest aspect al activitatilor nu
trebuie trecutd cu vederea mai ales
in contextul concurentei tot mai mari
pentru migranti ca fortd de munca,
schimbarilor in politica migrationista
a Rusiei, ca principal contractor al for-
tei de muncd moldovenesti. In acest
context, consideram ca fara o politi-
cd de investitii pe termen lung, bine
gindita, din partea Uniunii Europene,
toate masurile intreprinse de catre au-
toritatile moldovenesti cu scopul de a
reglementa migratia nu vor avea suc-
cesul asteptat. Combaterea eficienta a
traficului ilegal ramine deci un proces
complex, care imbina atit vointa, cit
si masuri economice care necesita co-
operare la nivel international, precum
si intre structurile nationale, organele
de stat si organizatiile nonguverna-
mentale.

Protectia sociala a migrantilor se
referd la doua aspecte principale: 1)
protectia sociala a migrantilor in tara-
gazda, 2) securitatea sociald a acestora
in perspectiva intoarcerii lor in Repu-
blica Moldova, pentru cd majoritatea
dintre ei nu contribuie la fondul de
asigurdri sociale si la fondul pentru
asigurari obligatorii de asistentd me-
dicald. Desi in decembrie 2006 s-au
facut modificari in Legea privind pen-
siile de asigurdri sociale de stat prin
introducerea contractului individual
de asigurare, care se incheie direct cu
Casa Nationala de Asigurari Sociale,
putini migranti apeleaza la acesta pen-
tru a-gi asigura pensia pentru limita
de virstd. De asemenea, persoancle
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plecate la munca peste hotare isi pot
procura polita de asigurare medicala
obligatorie. Cetatenii Republicii Mol-
dova se adreseazd medicului In strai-
natate doar in cazuri extreme, pentru
ca serviciile medicale sint scumpe si
majoritatea nu-si pot permite sa le
achite sau trebuie sa faca mari efor-
turi financiare. Cei mai multi migranti
incearcd sa-si rezolve problemele de
sdndtate prin metode traditionale sau
in conditii casnice, prin administrarea
unor medicamente.

Trebuie de luat in calcul faptul ca
multi migranti acceptd, fiind constringi
de Tmprejurari, sa lucreze in conditii
nocive sau cu risc sporit. Problema
este si mai grava dacd ne referim la
faptul ca ,necontributia” celor ple-
cati la munca peste hotare se rasfringe
asupra intregului sistem de asigurare
sociala, pentru cd povara celor anga-
jati este din ce in ce mai mare. Este
absolut necesard o politica si o strate-
gie guvernamentala coerentd in acest
sens, pentru a crea conditii favorabile
care sa stimuleze migrantii sa contri-
buie la sistemul asigurarilor sociale si
de sanatate, prin campanii publice de
informare asupra necesitdtii acestor
contributii. Daca acordurile bilaterale
in domeniu sint mai greu de coordo-
nat, atunci, pe plan intern, eforturile
ar trebui sa fie maxime. Moldova are
propria politicd migrationistd, in con-
textul initiativelor migrationiste ale
Uniunii Europene.

Migratia ilegald cauzeaza multiple
probleme legate de plasarea fortei de
munca, de lezarea drepturilor cetate-
nilor Republicii Moldova aflati peste
hotare, de patrunderea ilegala in tara
a cetatenilor strdini §i a apatrizilor,
tranzitarea ilegald a teritoriului tarii,
traficul ilicit de fiinte umane, agrava-
rea situatiei criminogene. Ca urmare a
emigrarii la munca a unei pargi con-
siderabile a populatiei, piata muncii
se poate confrunta cu disproportii
conditionate de lipsa fortei de munca
calificate. Este nevoie de mijloace si
de timp pentru a Inlocui constructorii,
pedagogii, medicii, inginerii si alte ca-
tegorii de specialisti calificati care au
parasit locurile de munca.

Procesele migrationiste influentea-
za atit situatia sociald, economica si
demografica din tara, cit si stabilitatea
si securitatea statului. Analiza situa-
tiei migrationiste denota cad sistemul
existent de reglementare a acesteia
in Republica Moldova nu corespunde
necesitatilor reale. Actualul cadru ju-
ridic nu asigura respectarea deplind a
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drepturilor migrantilor, iar activitatea
structurilor de stat in domeniul migra-
tiei este insuficientd, intrucit acestea
nu dispun de un mecanism bine de-
terminat de evidentd si de control al
fluxurilor migrationiste, precum si
de pirghiile necesare pentru dirijarea
lor. Noile realitati social-economice si
politice solicita luarea din partea Sta-
tului a unei atitudini deosebite fata de
problemele migratiei populatiei, care
presupune adoptarea unei strategii
adecvate 1n acest domeniu si elabora-
rea cadrului legislativ necesar pentru
promovarea politicii migrationiste a
Republicii Moldova.

Prezenta Conceptie are ca scop
determinarea politicii de stat in do-
meniul migratiei, fapt ce va permite
asigurarea respectarii drepturilor si
libertatilor fundamentale ale omului,
reglementarea si dirijarea procesului
migrationist in interesul persoanei si
al societatii, protectia sociala a mi-
grantilor si a familiilor acestora, sta-
bilirea relatiilor de cooperare cu alte
state, crearea conditiilor de angajare
legald in cimpul muncii peste hotare
a cetatenilor moldoveni, combaterea
migratiei ilegale si a traficului ilicit
de fiinte umane. Conceptia politicii
migrationiste stabileste scopurile, sar-
cinile, principiile de baza si directiile
prioritare ale reglementarii si dezvol-
tarii proceselor migrationale in Repu-
blica Moldova, céile de promovare i
de realizare a politicii migrationale,
sarcinile si functiile de baza ale auto-
ritdtilor administratiei publice in do-
meniul migratiei.

Un rol important i revine Statului
si in controlul asupra intrarii in si iesi-
rii din tara a tuturor categoriilor de mi-
granti, in combaterea migratiei ilegale
de munca si contracararea activitatii
persoanelor fizice si juridice care in-
termediaza ilegal actiunile de angajare
peste hotare, in combaterea traficului
ilicit de fiinte umane. Printre aceste
initiative, mentiondm: aprobarea unei
abordari globale fata de migratia in re-
giunile de est si sud-est invecinate cu
Uniunea Europeana; parteneriatul pri-
vind mobilitatea si migratia circulara;
instrumentul european de vecinatate
si cooperare; Misiunea Uniunii Eu-
ropene privind Cooperarea la Fronti-
erd (EUBAM); Sinergia Marii Negre;
noua tematica de cooperare cu tarile
terte in domeniul azilului si migrati-
ei; crearea Centrului Unic de Vize al
Uniunii Europene; Acordul privind
Simplificarea Regimului de Vize si de
Readmisie. Avind in vedere incheie-
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rea termenului Planului Individual de
Actiuni ,,Uniunea Europeana — Repu-
blica Moldova”, autoritatile moldove-
nesti au naintat initiativa de a semna
un nou document de cooperare cu
Uniunea Europeana. Acest document
trebuie sa fie bine consolidat din punct
de vedere politic, oferind Moldovei o
continuitate a reformelor initiale de
integrare europeand. Republica Mol-
dova nu insistd ca acest document
sd fie numit Plan de aderare a RM la
Uniunea Europeana, insa vrea ca in
document sa fie clar mentionat ca tara
va obtine acces si va avea posibilitate
sa foloseasca toate cele patru libertati
oferite de Uniunea Europeana tarilor
ce urmeaza sa adere.

Moldova si-a exprimat dorinta
de a adera in calitate de tara-pilot la
Proiectul privind migratia circulara si
a venit, la rindul sau, cu propuneri si
observatii privind imbunétitireca me-
canismului migratiei circulare si de
mobilitate. Au avut loc doud runde de
negocieri referitor la oferirea Repu-
blicii Moldova a Proiectului-pilot de
parteneriat in domeniul migrafiei cir-
culare si de mobilitate. In iunie 2008,
Moldova a fost selectata in calitate de
tara care va realiza acest proiect-pilot.
Accentuam semnificatia speciala a
unui astfel de acord de mobilitate. Se
stie cd majoritatea initiativelor Uniu-
nii Europene in domeniul migratiei au
caracter restrictiv. Acest acord pune
accentul pe aspecte care sa le permit,
in primul rind, sd atragd atentia asu-
pra migratiei circulare a cadrelor de
munca calificate, pe sensibilizare, pe
formare profesionald in contextul ce-
rintelor UE, cu scopul de reintoarcere
si reintegrare in tara de origine.

In ansamblu, Republica Moldova
a salutat rezultatele misiunii EUBAM:
s-a fortificat increderea la frontiera,
s-a redus migratia ilegala, traficul de
droguri, numarul de automobile furate
etc. Utilizarea tehnologiilor moderne
a permis identificarea traficului de {i-
gari nemarcate in containere. Deschi-
derea in 2007 a unui Centru Unic de
Vize UE a permis facilitarea obtinerii
vizelor UE pentru tarile care nu au
ambasade in Republica Moldova.

Incepind cu 1 ianuarie 2008, prin
Acordul de Facilitare a Regimului de
Vize si de Readmisie, a fost introdus
regimul simplificat de vize intre Mol-
dova si tarile Uniunii Europene. In ace-
lasi mod a fost simplificatd procedura
de perfectare a vizelor pe termen scurt
(numarul si perioada de examinare a
documentelor). Se stabileste o taxa

mai mica, sint determinate categoriile
de persoane care pot primi gratuit viza
cu intrari multiple si vize pe termen
mai lung. Sint introduse anumite ma-
suri de facilitare a regimului de vize
cu Romania si Bulgaria. Din 11 iulie
2008, cetatenii Republicii Moldova
pot tranzita teritoriul Roméniei fara
viza de tranzit, intr-o perioada care nu
depéseste cinci zile, daca detin o viza
pentru una din tarile UE sau permis de
sedere 1n aceste tari.

Spre deosebire de multe alte tari,
Acordul privind readmisia cetatenilor
moldoveni si cetatenilor tarilor ter-
te ce au intrat In Uniunea Europeana
de pe teritoriul Republicii Moldova,
a intrat in vigoare la 1 ianuarie 2008.
Mai mult ca atit, Moldova a semnat
acorduri privind readmisia cu Cehia,
Ungaria, Lituania, Polonia, Romania,
Ucraina, Norvegia, Elvetia, Italia. Ca
parte a Procesului de la Budapesta
de cooperare regionald In contex-
tul Sinergiei Marii Negre, Moldova
coopereaza in domeniul combaterii
migratiei ilegale, contrabandei, crimi-
nalitatii transfrontaliere, consolidarii
si modernizarii tehnice a controalelor
de frontierd, imbunatatirii procesului
de culegere a datelor $i monitorizarii
informatiilor etc. Comisia Europeana
sugereaza instaurarea unui mecanism
care sda permita a se stabili, la nivel
european, care state pot reintroduce
exceptional controale la frontierele in-
terne, chiar daca sint membre Schen-
gen. Mecanismul va fi utilizat ca “ul-
tima solutie”, 1n situatii critice, pina la
adoptarea unor noi masuri.

In prezent Republica Moldova
dispune de o baza legislativa destul
de larga care stabileste sarcinile si
responsabilitatile ministerelor si de-
partamentelor, organelor administra-
tive privind exercitarea controlului
regimului de intrare, sedere, docu-
mentare §i iesire a cetatenilor straini
si apatrizilor din tard, inclusiv proce-
deele de scoatere si expulzare din tara
si tragere la raspundere a strainilor
contravenienti, precum §i organizarea
masurilor in vederea prevenirii acti-
unilor care ar putea aduce prejudiciu
securitatii statului.

Legea cu privire la iesirea si in-
trarea in Republica Moldova de-
fineste dreptul de a iesi si a intra in
tara, enunta restrictiile aduse acestui
drept si reglementeaza procedura de
solicitare pentru iesirea si intrarea in
tard. Legea prevede ca cetdtenii stra-
ini si apatrizii sa se afle in Republica
Moldova in baza actelor de identitate
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nationale valabile, a permiselor de se-
dere eliberate de organele competente
si obligativitatea acestora sa iasd din
tara la expirarea termenului de sedere
stabilit.

Legea cu privire la statutul juridic
al cetatenilor straini §i al apatrizilor
reglementeaza drepturile si obligatiu-
nile cetatenilor straini care au domici-
liul in Republica Moldova. Totodata,
legea mentionatd prevede ca strainii
si apatrizii poartd rdspundere admi-
nistrativd si penald pentru incalcarea
legislatiei in vigoare, precum si ca
acestora In asemenea cazuri li se poate
reduce termenul de sedere sau ei pot fi
expulzati din Republica Moldova.

Legea cu privire la migratiune
prevede principiile si obiectivele mi-
gratiei, competentele organelor admi-
nistrative implicate in problemele mi-
gratiei si regulile de baza ale emigrarii
si imigrarii. Legea mentionata preve-
de suportarea cheltuielilor pentru ex-
pulzarea strainului din contul fondului
de expulzare, pina in prezent insd un
asemenea fond n-a fost instituit i nu
este determinatd modalitatea acumu-
larii surselor financiare in acest scop.

Legea cu privire la statutul refugi-
atilor stabileste cadrul juridic, econo-
mic, social i organizational de acor-
dare a statutului de refugiat, a azilului
politic si a protectiei temporare in Re-
publica Moldova si determina statutul
acestora.

Legea cu privire la actele de iden-
titate din Sistemul national de pasa-
poarte determind tipurile actelor de
identitate (buletine de identitate, pa-
sapoarte si permise de sedere) cu care
sint documentati cetatenii Republicii
Moldova, precum si cetdtenii straini
si apatrizii domiciliati temporar sau
permanent pe teritoriul tarii. Legea
prevede modalitatea de documentare,
eliberare, ridicare a actelor de identi-
tate, precum si obligatiunile §i respon-
sabilitatile titularului.

Prin Hotérirea Guvernului nr. 376
din 06.06.1995 au fost aprobate Regu-
lile de sedere a cetatenilor strdini i
a apatrizilor in Republica Moldova si
Regulamentul cu privire la modul de
perfectare si eliberare a actelor de
identitate ale Sistemului national de
pasapoarte, documente care cuprind
modalitatea aplicdrii in practicd a le-
gilor mentionate mai sus, adicd modul
de perfectare si eliberare a actelor de
identitate catre cetatenii Republicii
Moldova, cetatenii straini si apatrizii
domiciliati permanent sau temporar
pe teritoriul ei, statutul juridic al aces-
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tora i modul de iesire din si de intrare
in Republica Moldova.

Legea privind frontiera de stat a
Republicii Moldova reglementeazd mo-
dalitatea de trecere a frontierei de stat,
atributiile Serviciului in domeniul apa-
rarii frontierei si efectuarii controlului
la punctele de trecere, precum si atri-
butiile altor organe competente (MAI,
MAEIE, Serviciul Vamal) in zona de
frontiera.

Legea turismului reglementeaza
principiile de organizare ae turismu-
lui, competenta autoritatilor publice,
drepturile si obligatiile agentiilor de
turism etc.

In Legea cu privire la politie au
fost introduse modificari care prevad
retinerea in localuri special amenajate
a persoanelor care au intrat clandestin,
se afld ilegal si sint supuse expulzarii
de pe teritoriul Republicii Moldova, si
au fost stipulate drepturile politiei de
a aplica interdictii de intrare/iesire si
de a lua decizii si intocmi dosare de
reducere a termenului de sedere si de
expulzare a strainilor din Republica
Moldova.

In Legea cu privire la iesirea §i in-
trarea in Republica Moldova au fost
introduse unele completari ce prevad
angajamentul persoanei care invitd in
tara cetateni strdini de a suporta chel-
tuielile legate de sederea, asistenta me-
dicala pe perioada sejurului, precum si
cele impuse de eventuala expulzare a
acestora. Legea a fost completatd cu
prevederea de a obliga organele com-
petente sa elibereze invitatiile de co-
mun accord cu MAL

Totodata, intru executarea preve-
derilor Hotaririi Guvernului nr. 1415
din 19.12.2001, a fost elaborata si
adoptata Hotarirea Guvernului cu
privire la crearea Centrului de plasa-
ment temporar al strainilor, nr. 71 din
30.01.2004.

Cadrul legislativ actual in gene-
ral este suficient pentru activitatea
organelor competente in acest dome-
niu, dar pornind de la aspiratiile tarii
noastre de a se integra in Uniunea
Europeana, ar fi util de a-1 aduce mai
aproape de legislatia UE, pentru a ex-
clude unele lacune si a evita dublarea
unor reglementari. Concomitent, este
necesar de a revizui cadrul legislativ
existent, pentru a-1 conforma cadrului
legislativ al UE in acest domeniu.

Rezultatele investigatiei constau
in recomandari de a efectua modificari
majore in sectorul public, in normele
culturale si stimulentele economice
cu care se confruntd grupuri mari de
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oameni. Astfel de schimbari necesita
mult timp si se realizeaza treptat, in
cele mai bune conditii. Insa succesul
acestor reforme va fi, in cele din urma,
important pentru viitorul R. Moldova.
Exista si alte masuri ce pot fi utilizate
pentru a extinde beneficiile migratiei
si ale transferurilor de peste hotare
asupra cresterii, angajarii i reducerii
sardciei. Prima actiune se refera la po-
liticile privind volumul, caracteristici-
le si utilizarea transferurilor.

O recomandare simpla, care ar pu-
tea fi abordata ca parte a unui acord
bilateral mult mai cuprinzator dintre
Moldova si tarile relevante, este ofe-
rirea unui anumit tip de “perioada de
gratie” (durata careia ar fi deschisa
pentru negociere), in timpul careia
migrantii ar fi capabili de a munci si
concomitent de a fi liberi sa-si clari-
fice statutul. Un astfel de acord ar pu-
tea, de asemenea, include prevederi ce
tin de oferirea asistentei in accesarea,
intelegerea si completarea documen-
tatiei. Din multe interviuri realizate
cu migrantii si autoritatile, pare sa fie
foarte evident ca autoritatile abordea-
74 prea putin aceste subiecte. Initierea
implementdrii acestei recomandari,
destul de simple si directe, pare sa fie
un pas pozitiv in directia corecta.

Concluzii. Analizind problemele
abordate cu titlu de concluzie, am con-
statat ca forta de muncad migrata con-
tribuie la sporirea masei valutare din
tarda si scaderii inflatiei banesti, ceea
ce duce la stabilizarea social-econo-
mica a tarii, contribuie la diminuarea
conflictualitatii sociale, la consolida-
rea sistemului bancar, Tmbunatatirea
starii materiale a populatiei, reducerea
saraciei §i formarea clasei sociale mij-
locii. Una dintre cele mai mari provo-
cari ale tranzitiei este ajustarea educa-
tiei profesionale la noua economie si
noile ocupatii care sint solicitate.

O reducere a migratiei ar putea
incetini dezvoltarea economiei, chiar
daca ar contribui la unirea familiilor si
ar solutiona unele dificultati pe piata
muncii, ceea ce probabil nu se va in-
timpla atita timp cit Moldova se con-
fruntd cu probleme interne sociale si
economice, iar cererea pentru lucrul
emigrantilor este 1naltd. Scenariul
probabil este unul in care nivelul mi-
gratiei ramine inalt, dar este mai bine
controlat i fluxurile sint mai regula-
te. Unele aspecte negative ar putea
persista, dar pot fi concepute anumite
interventii prin intermediul politici-
lor. Eforturile Guvernului Republicii
Moldova de a imbunatati climatul de
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afaceri sint in curs de desfasurare de
la un timp, avind ajutorul substantial
al donatorilor externi.

Din moment ce viata peste hotare
va deveni 1n timp, probabil, mult mai
atractiva, iar tot mai multi migranti isi
vor legaliza treptat statutul in majo-
ritatea tarilor de destinatie, Guvernul
R. Moldova va ajunge in curind si
concureze pentru persoanele mobile
pe plan international. Oricum, mol-
dovenii care constituie al treilea val
al migrantilor potentiali ar putea sa
posede abilitati esentiale si ambitii
de antreprenoriat, generind o crestere
economica majora, intru binele tuturor
moldovenilor.
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SUMMARY

In this article there are examined the fundamental basis of theoretical and normative nature that are related for a further
making and development of the project of financial security of Republic of Moldova. Analyzing the theories present in the
sphere of national security and the legislative acts the regulates the relationships that appear in this domain, there were made a
number of useful recommendations that will be the guide in creating the document entitled as the strategy of financial security.
Providing the principles that are at the basis of the law determining the concept of national security of Republic of Moldova, the
law of state security and the constitutional norms that are referred to national economy and public finances, there was defined
the concept of economic-financial security of the state. The work touches the nowadays problems of the state in the field of
assuring the financial security and the methods of activation of different state bodies responsible of financial security.

Key-words: national security, national interests, economic-financial security, the principles of economic security.

REZUMAT

in aceast articol sint cercetate bazele fundamentale teoretice si normative care se refera la elaborarea si perfectiona-
rea proiectului strategiei securitatii financiare a Republicii Moldova. Fiind analizate teoriile existente in sfera securitatii na-
tionale si actele legislative care reglementeaza raporturile aparute in sfera data, au fost formulate un sir de recomandari utile
ce tin de elaborarea confinutului documentului de politici privind strategia securitatii financiare. Examinind principiile care
au stat la baza legii pentru aprobarea Conceptiei securitatii nationale a Republicii Moldova, legii securitatii statului si facind
referire la normele constitutionale ce vizeaza economia nationala si finantele publice, a fost precizat continutul conceptului
de securitate economico-financiara a statului, astfel fiind dezvoltat in continuare sistemul de viziuni asupra conceptului dat.
Este abordatd problematica actuala a Statului in domeniul financiar si sint investigate modalitatile de functionare a institu-
tiilor statului, responsabile de securitatea economico-financiara. Este argumentata necesitatea elaborarii unui concept nou
privind activitatea institutiilor statului in domeniul securitatii economico-financiare.

Cuvinte-cheie: securitate nationald, interese nationale, securitate economico-financiard, principiile securitatii economice.

ith the social, scientifically,

technological development
of a country, the community started to
interfere with a variety of problems that
were of a different nature and different
kind in a vast diversity of fields as the
economical, political, ecological, mili-
tary, informational and other that had
an impact on the society and state, and
in order to solve theme there was gi-
ven the notion of security. The notion
of security could be divided in the sim-
ple phase and the more complex one.
The simple one is characteristic for all
the living beings and the struggle for
security has each specimen of it’s kind.
The more complex one are those type
of securities that have a general pur-
pose and strive to satisfy the necessity
of a large group of subjects. This kinds
of security usually are determined by a
state institution and a form of organi-
zation in the interior of the state.

The problem of assuring the secu-
rity of a state appeared with the actual
inception of the state society, and till
now it is the main problem that is the
state’s main goal. Even Socrate stated
400 years b.c. the necessity of defen-
ding the state as the birth idea of it’s
creation. Russo in his works mentioned
that the preoccupation of self-defense
and security is the most important goal

that a state should achieve [10, p. 34].

The term of security started often
to be used approximately 800 years
ago and has the meaning “the relaxed
state of a human mind, that considers
himself protected from any kind of
harm that could appear” [9, p. 59].

A definition that was given by A.
Rusnac in his work “The theoretical
aspects of security” is the protection
and assurance of vital interests of a
person, society and of the state, thro-
ugh the Constitutional legal framework
and practice. This is were we should
understand the priority and the well
established role of security in in the fi-
eld of constitutional law. Also when we
are talking about the term of National
security we should examine the idea of
interest, and those interest that need to
be protected by these defensive measu-
res. These interests fall into three cate-
gories. The first includes vital interests,
those of broad, overriding importance
to the survival, safety and vitality of a
nation. Among these are the physical
security of a territory, the safety of citi-
zens, economic well-being and the pro-
tection of critical infrastructures. The
second category includes situations in
which important national interests are
at stake. These interests do not affect
the national survival, but they do affect

national well-being and the character
of the world in which we live. The third
category is humanitarian and other in-
terests. Examples include responding
to natural and manmade disasters or
violations of human rights, supporting
democratization and civil control of the
military, assisting humanitarian demi-
ning, and promoting sustainable deve-
lopment. Often in such cases, the force
of our example bolsters support for our
leadership in the world [8, p. 11].

The problem of financial security
was firstly examined in USA at the
beginning of the 20th century, as a re-
sult to the technic scientific progress,
the fight with the social economical
systems, and the struggle to globali-
zation. Also here I should state that in
USA was firstly used the term of nati-
onal security. National security is the
requirement to maintain the survival
of the state through the use of econo-
mic, diplomacy, power projection and
political power. Accordingly, in order
to possess national security, a nation
needs to possess economic security,
energy security, environmental secu-
rity, etc. Security threats involve not
only conventional foes such as other
nation-states but also non-state actors
such as violent non-state actors, narco-
tic cartels, multinational corporations
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and non-governmental organizations;
some authorities include natural disas-
ters and events causing severe environ-
mental damage in this category [7, p.
13]. This term had a very large impact
on the society between 1904 and 1947
and has the idea of defense without
the integration of external, internal or
military politics. The idea of financi-
al security that was presented back in
the 30th of the 20th century provided
the American state with possibility of
access to international marketplaces
and the non-isolator policy in the tech-
nical progression domain. Congress
enacted the Securities Act of 1933, in
the aftermath of the stock market crash
of 1929 and during the ensuing Great
Depression. Legislated pursuant to the
interstate commerce clause of the Con-
stitution, it requires that any offer or
sale of securities using the means and
instrumentalities of interstate commer-
ce be registered with the SEC pursuant
to the 1933 Act, unless an exemption
from registration exists under the law.
“Means and instrumentalities of inter-
state commerce” is extremely broad,
and it is virtually impossible to avoid
the operation of this statute by attemp-
ting to offer or sell a security without
using an “instrumentality” of interstate
commerce. Any use of a telephone, for
example, or the mails, would probably
be enough to subject the transaction to
the statute. The 1933 Act was the first
major federal legislation to regulate
the offer and sale of securities. Prior
to the Act, regulation of securities was
chiefly governed by state laws, com-
monly referred to as blue sky laws.
When Congress enacted the 1933 Act,
it left existing state securities laws
(“blue sky laws”) in place. The ‘33
Act is based upon a philosophy of dis-
closure, meaning that the goal of the
law is to require issuers to fully dis-
close all material information that a
reasonable shareholder would require
in order to make up his or her mind
about the potential investment. This is
very different from the philosophy of
the blue sky laws, which generally im-
pose so-called “merit reviews.” Blue
sky laws often impose very specific,
qualitative requirements on offerings,
and if a company does not meet the re-
quirements in that state then it simply
will not be allowed to do a registered
offering there, no matter how fully its
faults are disclosed in the prospectus.
Economic security or financial se-
curity is the condition of having stable
income or other resources to support
a standard of living now and in the
foreseeable future. It includes: proba-

0

ble continued solvency, predictability
of the future cash flow of a person or
other economic entity, such as a coun-
try, employment security or job se-
curity. Financial security more often
refers to individual and family money
management and savings. Economic
security tends to include the broader
effect of a society’s production levels
and monetary support for non-working
citizens. By thoughts of many authors
the economical security of a country is
determined by the necessity of assu-
ring its sovereignty in the adoption of
decisions, related to internal and exter-
nal affairs concerning and conserving
the economical independence of the
state and also increasing the achieved
living status of the population.

In his treatment of economic secu-
rity, Buzan concludes that economic
security can only have meaning in re-
stricted circumstances and where there
is a demonstrable linkage between the
economy, on the one hand, and mili-
tary capability, power or social iden-
tity on the other. Yet issues impinging
upon the content of economic capaci-
ty and national identity, ranging from
monetary relations to macroeconomic
policy to debt repudiation, are treated
as essential and critical elements of the
inexorable ebb and flow of the market
mechanism [6, p. 45].

National security, nowadays, has
some strict necessities, the first one is
the theoretical basis of a scientifically
methodological structure that has the
goal to make the foundation of a le-
gal framework in the basic domain of
economical and financial domain, on
a national and international level, with
the goal of conserving the decisional
independence of the state in this sphe-
re and the growth of wealth level of the
population.

The common ideas in the elabora-
ting the theoretical basis should for a
well determined ground for the growth
of further ideas in this specific sphere,
that’s why the absence of such knowled-
ge in domain of economical security co-
uld lead to the difficulty of determining
the organizational bodies and specific
institutions that work to provide a well
determined goal. This also should lead
to the equal diversification of the well
established task and power, that will
condition the complexity of the activiti-
es performed in the interior of the state.
From the juridical aspect the economic
security consists of two parts. The first
one is the specific relationships that are
under the regulation of financial laws
and the subjects in this relationships
follow the legal path of movement. The
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second one is characterized by the Pri-
mary law that regalements the domain
in which are applied the financial and
economical relationships and struggles
to perform the needs described as being
the economical security. Economic
security, in the context of politics and
international relations, is the ability of
a nation-state to follow its choice of po-
licies to develop the national economy
in the manner desired. Historically,
conquest of nations have made conque-
rors rich through plunder, access to new
resources and enlarged trade through
controlling of the conquered nations’
economy. In today’s complex system
of international trade, characterized by
multi-national agreements, mutual in-
ter-dependence and availability of natu-
ral resources. Economic security today
forms, arguably, as important a part of
national security as military policy.

The financial security strategy of
Republic of Moldova must be formed
of a bunch, a totality of ideas, norms,
also resources, methods and directi-
ons that actions should have in order
to tempt the state bodies to perform
defensive, and reflective measures
against the harms that can appear, on a
long period of time and under different
expected situations. The realization of
economical reforms can be done only
if there exists a solid legal framework,
that is respected by all the private and
public actors, the presence of a inde-
pendent judicial system, and other fac-
tors of objective or subjective nature.
The normative foundation of the Stra-
tegy assuring the financial security of
Republic of Moldova can be enume-
rated through the present adopted and
entered in to force legislative acts:

- The Constitution of Republic of
Moldova

- The Law of state security nr. 618
from 31.10.1995

- The Law determining the con-
cept of national security of Republic
of Moldova nr. 112 from 22.05.2008.

Republic of Moldova has the main
primordial basis of economical securi-
ty established in Constitution. The ar-
ticle related to the economical system
and the main characteristics that has
the economic system in our country
are there under article 126. The eco-
nomic system of Republic of Moldova
is a market one, with a social orien-
tation, based on private property and
public property, with the presence of
free concurrence [1]. Form this state-
ments we actually can determine the
main aspects that are protected by the
constitutional law.

First of all I should mention the
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market economy with a social orienta-
tion. The social market economic mo-
del is based upon the idea of realizing
the benefits of a free market economy,
especially economic performance and
high supply of goods, while avoiding
disadvantages such as market failure,
destructive competition, concentrati-
on of economic power and anti-social
effects of market processes. The aim of
the social market economy is to realize
greatest prosperity combined with best
possible social security. As a diffe-
rence to the free market economy the
state is not passive, but actively takes
regulative measures. This kind of mar-
ket determines the activity of the state
in the economical flow of goods, and
the most important aspect that actually
interest us is the performing the eco-
nomical security, or that control over
the goods flow. The social market con-
tains central elements of a free market
economy such as private property, free
foreign trade, exchange of , and free
formation of prices. In contrast to the
situation in a free market economy, the
state is not passive and actively im-
plements regulative measures. Some
elements, such as pension insurance,
universal health care and unemploy-
ment insurance are part of the social
security system. These insurances are
funded by a combination of employee
contributions, employer contributions
and government subsidies. The social
policy objectives include employment,
housing and education policies, as
well as a socio-politically motivated
balancing of the distribution of income
growth. In addition, there are provisi-
ons to restrain the free market.

The second key point is the aspect
of property, the division of property
in two main branches, the public one,
and that branch that actually gives the
possibility of a financial system to de-
velop, and to get the economical and
civil flow of goods, because of the
multitude of aspects determined by the
criteria’s that combine around the go-
ods from the private domain [4, p. 33].
When we talk about the institutional
bodies of a market there should be un-
der the control of the state, that’s why
we have in our legal provision the ter-
ms of public property, also this is made
to determine the division of species of
goods, and their flow to the consumer.

The third one is the free competiti-
on, that determines the aspects of a le-
gal and ordinal activity of the subjects
participating at the economical relati-
onship on the market field. Further we
will notice the aspect of loyal compe-
tition described at letter “b” from this

article. free competition maximally
satisfies consumer preferences and
concluding that free competition is the
morally right system. The best society
of all would be one composed of good
people who would all have good pre-
ferences whose efficient satisfaction
we should favor. So in this society we
should surely choose free competition.
In reference with this idea there sho-
uld be mentioned, the opened aspect
of this type of competition, determined
also by the type of market that persists
on the territory of the country.

The second line of article 126
establishes the obligations of the state
orientated to the well development of
the economic sphere. The state must
assure the regulation of the economic
activity and the administration of pu-
blic property, the market freedom and
the entrepreneurial activity, protection
of loyal competition, manufacturing
a pleasant environment for a effici-
ent production factors exploitation,
the protection of national interests in
the economic, financial and currency
fields, the scientific researches in the
economic domain, minting the ecologi-
cal balance of the environment during
the natural resource exploration, to not
interfere in the investigations made by
natural persons and legal entities, in-
cluding the foreign ones. Analyzing all
the components enumerated above, we
can underline some interesting ideas
that are a premise for the creation of
the state’s economic strategy. A special
attention I will accord to the statement
about the protection of national inte-
rests in economic, financial and cur-
rency domain. I think this statement
gives us some ideas of those interests
that should be formulated in a national
security law, and those aspects of po-
tential harm that could appear. This is
the stage when we slowly progress to
our next legislative act the law deter-
mining the concept of national security
of Republic of Moldova.

In the concept of national securi-
ty of Republic of Moldova, a greater
accent is made on the economical de-
velopment of the country, the practi-
cal achievement of the independence,
increasing the wealth development of
the population.

Analyzing the structure of the Con-
cept of national security of Republic of
Moldova, can be set the following pa-
rameters:

- Republic of Moldova in the in-
ternational field

- National interests of Republic of
Moldova

- The potential harms of the natio-
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nal security of Republic of Moldova

- Maintaining the national securi-
ty of Republic of Moldova [2].

The idea of forming the Concepti-
on of national security had the aim to
consolidate the governing bodies of
the state, organizations and people for
acknowledging the national interests
and security of Republic of Moldova.
The idea main idea of this statement is
that relating it to the national strategy
of financial security the main purpose
will be to accentuate and try to develop
the concepts of those national interests
described here.

Also the national strategy of finan-
cial security should be built on some
defined principles of security measu-
res. This principles should be shared
with the preexisting ones formulated
in the Concept of national security of
Republic of Moldova, and they sound
like:

- Respecting the Constitution of
Republic of Moldova and it’s legal
framework in the process of activity of
the national security.

- The unity, cooperation and ba-
lance between all types of securities
and persistence of flexibility for diffe-
rent types of situations.

- The priority of political, econo-
mic, financial and informational sour-
ces of national security.

- The objective evaluation, taking
in to consideration the real founds and
power for the established goals.

- The assurance of the status of
permanent neutrality

- To restore the territorial integrity
of the state, removing the presence of
foreign armed troops, strengthen the
independence and sovereignty of the
state.

- Maintaining the dynamic aspect
of European integration.

- Maintaining the democratic de-
velopment of the society and assuring
it’s protection.

- Respecting the fundamental hu-
man rights and freedoms.

- A unified system of security bo-
dies and a centralized method of admi-
nistration [3].

Some of this principles were stated
also in the law of state security, and
some of them are new. Also there sho-
uld be mentioned a theoretical aspect
of some principles and the non interfe-
rence with the actual project of finan-
cial security, but overall this should be
the basis according to which should be
formed the strategy of financial secu-
rity.

Taking in to consideration the
amount of positive features that the
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Concept of national security of Repu-
blic of Moldova has, there are some
nuances that can be considered as
drawbacks. The first one will be the
absence of a certain statement of the
body responsible for analyzing and fo-
recasting the threats that could appear
aimed towards the national security,
and the body responsible for decisions
upon those threats. The next drawback
will be the absence of a certain order
of activity that the responsible bodies
from the executive front, should treat
the question on different central and re-
gional levels. The third one that should
be mentioned is the lack of a certain
definition and characteristics for natio-
nal interests, as we already state based
on this interests the actual security plan
is formed and the whole it’s activity is
around those primordial interests that
must be well determined and to pro-
vide the precise idea followed by the
government and the society.

The therms “national security” and
“national interests” obviously appea-
red and spread in countries where the
idea of nation was determined by the
principle “one nation — one country”.
Is a country’s goals and ambitions
whether economic, military, or cultu-
ral. The concept is an important one in
international relations where pursuit of
the national interest is the foundation
of the realist school. While the concept
of the national interest has long been
central to theories of international po-
litics, its analytical usefulness has also
been seriously challenged. I argue that,
to be useful in accounting for state acti-
on, this concept should be reconceptu-
alized in constructivist terms. The nati-
onal interest of a state is multi-faceted.
Primary is the state’s survival, welfare
and security. Also important is the pur-
suit of wealth and economic growth
and power. Many states, especially in
modern times, regard the preservation
of the nation’s culture as of great im-
portance. The difficulty with the analy-
tical usage of the term is the absence of
any agreed methodology by which the
best interests of the nation can be tes-
ted. Some writers have argued that the
best interests are, nevertheless, objecti-
vely determined by the situation of the
state within the international system
and can be deduced from a study of
history and the success/failure of po-
licies. Other writers concede that nati-
onal interest is subjectively interpreted
by the government of the day. In this
version, national interest is similar to
the politician’s rhetorical usage of the
term—the national interest is merely
what the politician says the national

0

interest is. The problematic idea is the
notion of nation that is a community of
people who share a common language,
culture, ethnicity, descent, or history.
According to Joseph Stalin writing
in 1913 in Marxism and the National
Question: “a nation is not a racial or
tribal, but a historically constituted
community of people;” “a nation is not
a casual or ephemeral conglomeration,
but a stable community of people;” “a
common language is one of the charac-
teristic features of a nation;” “a nation
is formed only as a result of lengthy
and systematic intercourse, as a result
of people living together generation
after generation;” “a common territo-
ry is one of the characteristic features
of a nation;” “a common economic
life, economic cohesion, is one of the
characteristic features of a nation;” “a
common psychological make-up, whi-
ch manifests itself in a common cultu-
re, is one of the characteristic features
of a nation;” “A nation is a historically
constituted, stable community of peo-
ple, formed on the basis of a common
language, territory, economic life, and
psychological make-up manifested in
a common culture.”

The aspect of nation definition, and
word-use we also in our constitution
have a slightly gap when talking about
sovereignty. Article 2 line 1 from our
constitution states that the national
sovereignty belongs to the people of
Republic of Moldova, that exercise in
a direct way and through representati-
ve bodies, in forms established by the
Constitution. We see here a strange as-
pect, and a actual paradox, that the na-
tional sovereignty belongs to a larger
amount that the nation. This question
was widely discussed by our professors
and there exists a lot of opinions on the
structural aspect of this statement.

Nowadays this term already has
a common idea, and has a long term
existence in our legal framework.
There only can be some term delimi-
tations or some points of interest, be-
cause the term of national interests is
used in the law of state security nr. 618
since 31.10.1995.

Using the term national interests
will help us underline the priority of
society and people leaving on a certa-
in territory, but not the interests of the
state and the governing bodies. Spe-
cifically in the Strategy of national
security is stated that primordial nati-
onal interests of Republic of Moldova
are the maintaining the protection of
our independence, sovereignty and
territorial integrity, the inviolability
of national borders, citizen protecti-
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on, respecting and protecting the fun-
damental human rights, strengthening
the democratic relationships, that
help develop the rule of law and the
market economic [5]. According to
the Strategy of national security of
Republic of Moldova, the only way of
achieving the established interests is
to have the condition of a progressive
development on the economic field,
that’s why the interests in this domain
will be determined as the key points
on which will be made a greater ac-
cent, and will be the leading domain
which Republic of Moldova will try
to upgrade on the period established
by the Strategy. National interests are
the factor that determine the state’s
politics which way to chose, in order
to satisfy the goals made, and they are
the objective guide for the country in
order to get the best performance and
a maximal efficiency in bringing the
wealth to the society.

The national interests in the eco-
nomic domain can be enumerated
such ideas like taxes and currency
politics, the efficient development of
bank system, an independent from
other economic/financial politics in
the right to chose the stability of nati-
onal currency. Also here should be ad-
ded the protection for different kinds
of investments, and the role of foreign
currency in the economic activity of
the country. This actually are some of
the main key points established by the
Constitution in the article 126 where
are determined the role of the state
in the economic system of the coun-
try. Making this statements there can
come the conclusion that the national
interests of Republic of Moldova in
economic domain, can be determined
as a totality of balanced interests of
a subject, of society and state in the
economic sphere [4, p. 34].

The integral problem of initiating
in to the economic security is the con-
cept of analyzing different criteria,
different organizational forms and
mechanisms of protection of the nati-
onal economic system form different
kinds of danger and harms that can be
done towards national interests in the
economic domain. The danger that
can appear is the actually the key mo-
ment where the subjects participant to
a economic relationship unify and try
to work in a unison. The abstract cha-
racteristics of a national interest starts
to get it’s form when on the why of
realization interfere these dangerous
moments. It is obligatory to describe
a secure economic system based on
some principles and phenomenas in
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order to form a concrete situation of
development of a country.

From political view it is very im-
portant to follow the process of deve-
lopment of economic security process,
also there are always present a lot of
powerful political powers orientated
towards the legal attitude of a present
kind of strategy, specifically talking
about economic security one. That’s
why besides the theoretical basis there
should be a strong political will, whi-
ch can be enumerated to a problem
taking into consideration the actual
state of Republic of Moldova.

Here should be mentioned that the
document of National strategy of eco-
nomic security is a powerful act, and
the manipulation with it’s provision
could lead to un described harms to
the state functional bodies and soci-
ety wealth. That’s why this document
should have the possibility of correc-
tion, or in other words to be flexible to
different kinds of situations that could
appear in the interior or exterior of the
state, but maintaining the priorities on
the national interests.

The main goal for the National
strategy of economic security for
Moldova is in creating a administrati-
ve tool that state bodies with it’s exe-
cutional power could form measures
of resisting the negative process, and
measures to improve the overall acti-
vity through positive processes. Up-
per said ideas can conclude that the
act of national strategy of economic
security could lead to a well perfor-
mance and a good activity on a nor-
mative basis of the economical relati-
onships. That overall will lead to the
satisfaction of those national interest
established on a diversity of domains,
as a result we will have a good de-
fensive mechanism that will lead our
country to a further development and
further achievements.

In the National strategy of eco-
nomic security should be determined
the concrete placement of the already
existing strategy of national security
and the concept of national security
of Republic of Moldova, with the de-
limitation of the already formulated
national interests in the sphere of eco-
nomic development. This should look
like:

- The concrete delimitation and
formulation of national interests in
the economic domain.

- Establishing the external and in-
ternal dangers hat could harm the eco-
nomic system, and give some specific
characteristics of determination.

- The possibility of creating a

economic politic, institutional refor-
ms and different mechanics, that will
delete or smoothen the factors that are
considered to be the danger for the
economic system of the country.

Also the National strategy of eco-
nomic security should be an act that
will have the purpose of determining
and establishing the protectional
measures for political, economical,
diplomatic, social, legal, educational,
administrative, and military resources
and also a measure of crisis passing
in conformity with the present legis-
lation and international law. The aim
of the National strategy of economic
security should be the assurance of
development economic and financial
sphere in such a manner that it will
determine a well founded individual
growth and society wealth, also the
sociopolitical aspects and the military
politic balanced society, maintaining
the integrity of the country success-
fully excluding the external and inter-
nal dangers.

In conclusion I can state that the
National strategy of economic securi-
ty is a needed document for our coun-
try nowadays, I should say that it is
too bad that we didn’t thought about
it earlier. This act must come as a res-
ponse to raider attacks that took place
in the summer of 2011. In that peri-
od a powerful strike on our banking
system took place, as a result sha-
reholder of four different banks lost
their shares. The most harmful were
the actions at “Universalbank” that
had a loss of 78,16%, the other three
banks had a variable loss between 5
to 30%. Weaknesses in the judicial
system came under considerable scru-
tiny in 2011. Fraudulent takeover bids
made headlines throughout the year,
drawing attention to the susceptibili-
ty of courts to outside influence. The
seemingly political nature of some
judicial appointments and dismissals
during the year also raised concern
regarding the politicization of the jus-
tice system. However, some positive
steps towards judicial reform were ta-
ken in 2011, including the decision to
dissolve the economic courts and the
drafting and passage by parliament of
the Judicial Sector Reform Strategy.
That’s why the Strategy should be a
essential component of financial-eco-
nomic development of the country,
assuring it’s security. That’s why the
National strategy of economic secu-
rity should be elaborated on the basis
of the Concept of national security of
Republic of Moldova and to exercise
the legislative and executive power
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through the system of normative acts
of the Parliament, President and Go-
vernment.
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CTATYC IIEPEBOJYUKA B AIMUHUCTPATUBHO-AEJIUKTHOM

MMPOU3BOACTBE: NEPCIIEKTUBbI COBEPIIEHCTBOBAHUA
3AKOHOIATEJBHOI'O PEI'YJIMPOBAHUS B YKPAUHE

Hpuna BEPE/KHASI,
couckareb kadgeapbl AAMHUHIUCTPATUBHOIO U X0351iiCTBEHHOI0 IIPaBa
3anopoKCKOro HAUMOHAJIBLHOI0 YHUBEPCUTETA

SUMMARY

The article considers the prospects for improving the status of a translator in the administrative tort production. Focuses
on the specifics of his status as a party that promotes the production, identified the fragmentation of the legislative provisions
of the procedural status of a translator, formulated proposals to change the existing legislation with a view to upgrading the
status of a translator, the effectiveness of the implementation of its rights, duties in administrative tort production. Analyzed
the existing classification of participants of manufacture on Affairs about administrative offences, which allows to determine
the place and role of the translator in the administrative tort production. Took into account the opinion of scientists who,
are considering a translator as party that promotes the production. Marked the tasks set for the formulation of proposals
for changing the current legislation with the purpose to improve the procedural status of a translator. Proposed ways of
improvement of efficiency of realization of the rights and duties of the translator in the administrative tort production. Study
of a codified act on administrative violations of the current legislation of Ukraine, as well as the analysis of related national
codified acts, the study of foreign experience in the sphere of administrative tort law established that the procedural status
of a translator in the administrative tort production in the legislation of Ukraine is insufficiently described in the paper, in its
turn this leads to necessity of its improvement. To achieve this goal should be to propose amendments to existing legislation
and save the tendency of such a normative secure the status of a translator in the future the legislation of Ukraine.

Key-words: administrative tort production, prospects of improvement, the translator, the procedural status of a

translator.

A REZUMAT

In articol sint abordate perspectivele perfectiiondrii statutului de interpret in procedura administrativ-delictuala. Accen-
tul se pune pe specificul statutului sau de participant care contribuie la procedura judiciara, este determinatd fragmentarea
prevederilor legale privind statutul procedural al interpretului, sint formulate propuneri cu privire la modificarea legislatiei
in vigoare cu scopul modernizarii statutului de interpret, eficientizarii realizarii drepturilor si obligatiilor lui in procedura
administrativ-delictuald. Autorul analizeaza clasificarile existente privind participantii la procedura judiriaca in cazurile de
contraventii administrative, care contribuie la determinarea locului si rolului interpretului. Sint trasate sarcinile inaintate
pentru formularea propunerilor privind modificarea legislatiei in vigoare in Ucraina, cu scopul de a imbunatati statutul in-
terpretului, a perfectiona modul de realizare a drepturilor si obligatiilor acestuia.

Cuvinte-cheie: procedurd administrativ-delictuald, perspective de perfectionare, interpret, statut procedural al inter-

pretului.

HOCTaHOBKa npodjaembl. B
COBPEMEHHBIX YCIIOBHSX pea-
JU3alui  Pa3IMYHBIX  HaIPaBICHUMA
TOCYAPCTBCHHBIX W TIPABOTBOPYECKIX
TIPOIIECCOB MPOUCXOIUT ITOITAITHOE pe-
(dhopMUpOBaHKE PA3TMYHBIX OTPACIICH,
B TOM 4YHCJIC paBa u cep oOIecTBeH-
HBIX OTHOLeHud. He siBnsieTcs uckito-
YeHWEM W aJIMHHHCTPATHBHOE ITIPaBO,
KOTOpO€ B TIOCIEAHWE TOABI TOABEP-
JIOCh €[[Ba JIU HE HAMOOJbIIEMY KO-
JUYECTBY M3MCHEHUH (KapAHHAIEHBINA
MIEPECMOTp €Tro TMpeaMeTa, 0OHOBIICH-
HBIA B3[VIS Ha COCTABIISIONIUE TIPE-
MeTa, peOpMUPOBAHUEC HOPMATHBHO-
ro Oasmca). Ha coBpemeHHOM J3Tame
CTPEMHTENBHOTO  Pa3BUTHSA  OOIIe-
CTBEHHBIX OTHOIICHWH, XapaKTepu3y-
IOIIETOCs. TCHJCHIIUSIMH K TIIoOayin3a-
IIUA YKOHOMUKH, WHTETPAIIUN MEXKIO-
CYIapCTBEHHBIX OTHOIICHUH, TIPHOPH-
TeTa OOIICYCIIOBEUCCKUX I[CHHOCTEH
— TpaB, CBOOOJI, 3aKOHHBIX HHTCPECOB
JUYHOCTH M TPaXKTaHUHA, TOCTPOCHH-

€M TOJIEPAaHTHBIX B3aMMOOTHOIIIEHHH,
YYUTHIBAIOIIUX OCOOCHHOCTH pa3BH-
THUS TIPABOBBIX CHCTEM, (POPMHUPYETCS
HaIlMOHAJbHAS TOCYIAapCTBEHHAS IIO-
JUTHKA, KOTOpast OTIOCPEyeT Pa3BUTHE
MPaBOBO# CUCTEMBI, peOpMUpPOBAHHUE
3akoHO#aTenbcTBA.  CyIIecTBEHHOE
pedopMupoBaHHe KOCHYJIOCH B aIMHU-
HUCTPAaTUBHOTO  3aKOHOJATEIbCTBA,
COCTAaBJISIIOLIEH KOTOPOTO  SIBJSIETCA
aJIMUHHICTPATHBHO-ICTINKTHOE 3aKOHO-
JIaTeNbCTBO (MIPUHUMAs BO BHUMAaHHE
MepecMoTp TpeaMeTa aaMUHHCTpa-
THBHOTO TIpaBa, aJMUHHUCTPATUBHO-
JCMUKTHAS 4YacTh SBJISIETCS HEOT-
BEMIIEMBIM €T0 3JeMeHTOM). Baxaoe
BIMsHUE Ha cepy aMUHUCTPATUBHO-
JICIUKTHBIX TPAaBOOTHOLICHUNA OKa-
3pIBaeT u HemaHee (13 ampemnst 2012
rofa) IPUHATHE YTOJIOBHOTO MpoIec-
CyaJbHOTO Kojiekca YkpauHsl [1] (ma-
nee — YIIK VYkpauHbl), KOTOPbIM BBe-
JICHO TIPUHIMITHAIEHO HOBAs JIe(UHU-
Ul «YTOJIOBHOE TIPaBOHAPYIICHHUEY,

KOTOpPO€ BKJIFOUAET MPECTYIUICHUS H
YrOJOBHBIE MPOCTYNKH, B CBA3U C
4eM HEOOXOIWMEIM OyIeT ompene-
JICHUE BEPHOTO MPUMEHEHHS KaK B
HayKe, TaK U Ha MPaKTHKE TOTO HIIH
WHOTO HOPMATHBHO-TIPaBOBOTO aKTa
(yronoBHO-TIpoIiecCyabHOTO OO
AIMUAHUCTPATUBHO-JEIUKTHOTO).
Kpome toro, 03 uromst 2012 roma Obix
npuHiT 3akoH YkpauHbl «OO0 OCHO-
BaX TOCYIApCTBCHHOW SI3BIKOBOHM IIO-
JTUTUKA) [2], TIONOXEHHUs KOTOPOTO
HampaBlICHbl Ha pealu3aluio HEOT-
HEMJIEMOTO TpaBa KaXKJOro YeJoBeKa
Ha CBOOOIHOE HCITOJIb30BAHKE SI3LIKOB
B YaCTHOM M OOIIECTBCHHOM >KM3HH B
COOTBETCTBHHU C IPUHITUTIAMH, TIPOBO3-
DIAIICHHBIMU B MeXTyHapOIHOM IaK-
Te Opranuzammu O0benuHEeHHBIX Ha-
Ui 0 TPAXKTAHCKUX M TTOJUTHIECKUX
npaBax U Konsennuu Cosera EBporisl
0 3aIUTE MPaB U OCHOBHBEIX CBOOOJ
yenoBeka. Bece 310 o0ycnoBimBaeT He-
00XOIMMOCTh MaKCHUMAaJIbHOW 3alllMThI
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IIpaB, cBOOOJ M 3aKOHHBIX WHTEPECOB
B Pa3NMYHBIX cpepax U MPOSBICHUSIX
O6HleCTBeHHI)IX OTHONICHUH. O[lHl/IM
13 OCHOBHBIX IIpaB 4eJIOBEKa SIBIIIET-
Csl IIPaBO Ha 3aIWTY, B TOM YHCIIEC U B
aJIMUHUCTPAaTUBHO-JEIUKTHBIX  IPO-
W3BOJICTBAX, & COCTABISIONIEH TAKOTO
IIpaBa €cTh IPaBO Ha MEPEeBOJ, Pealu-
3aI[MI0 KOTOPOTO O0ECIIeYnBaeT Iepe-
BOAUMK. Bce u3nokenHoe (ToTanbHOE
pedopMHpoBaHe 3aKOHOAATENILCTBA,
1 aJIMUHUCTPATHBHOIO B TOM YHCIIE,
MIEPECMOTP OCHOB YTOJIOBHOTO TIPO-
W3BOACTBA, IOBBIIICHHOE BHUMAaHHE
K SI3BIKOBOM TIOJIMTHKE B TOCYJApCTBE)
CBHJIECTEIILCTBYET 00 aKTyaJIbHOCTH H3-
YUYEHHsI cTaryca IepeBOAYNKa, B T.4. U
B aIMHHHCTPaTUBHO-ACIUKTHOM IIPO-
W3BOJICTBE.

AKTyaJabHOCTH TeMbl. [IpoGiema-
THKa TPOIECCYAIHOTO CcTaryca cyob-
€KTOB aJIMHHUCTPATUBHO-EINKTHBIX
OTHOIIICHUN HE SBJISETCS HOBOM, U
paHee yXKe CIIyXWia IPEeIMETOM Ha-
YYHOTO HWHTEpeca, OFHAKO 3Ty TeMy
aOCOJIIOTHO HENIB3s OTHECTH K pa3-
psany wucdepnanHbiX. [Ipobnema co-
BEpIICHCTBOBAHUS CTaryca CyObEKTOB
aJIMHUHHUCTPATUBHO-JEIUKTHBIX OTHO-
LIEHUH, B TOM YHCIIE U NEPEeBONYMKA,
TECHO B3aUMOCBS3aHa C BOIPOCAMHU
o0IIel TeopHuu IMpaBa, pa3IMuHbIX OT-
pacieii B IeJIOM U aJIMHHUCTPAaTUBHO-
TO 1paBa B 0coOeHHOCTH. B ropunmnye-
CKOM JIUTEepaType 0 CUX NOp HE MOIy-
YUJIM OAHO3HAYHOM OLIEHKH BOIIPOCHI,
KacarolInecs: HEHNOCPEICTBEHHO IIpo-
LIECCYaIbHOTO CTaryca MepeBOIYHKa
B aIMUHHUCTPATUBHO-ACJIMKTHOM IIPO-
U3BOACTBe. B naHHOW pabote mpen-
METOM pPacCMOTPEHMsI CTAaHYT BaXK-
HBIE aCTIEKThl y4acTHs NIEPEeBOIYNKA B
AAMUHUCTPATUBHO-ACITIUKTHOM ITPOU3-
BOJICTBE, IIEPCIIEKTHBEI COBEPIICHCTBO-
BaHMS €ro IPOLIECCYalbHOTO CTaryca,
KOTOpBIE HE HAILIM €IIe CBOETO OKOH-
4aTenbHOro ohOpMIICHHS B IEHCTBYIO-
IIeM YKPauHCKOM 3aKOHOJATENIbCTBE.
[Ipexnme Bcero, ciemyer oOOpaTuUTh
BHHMaHHE Ha HECKOJIBKO (parMeHTap-
HYI0O M HEIOJHYI0 3aKOHOIATEIbHYIO
perIaMeHTalui0 OCHOBAaHUM ydYacTHs
NepeBOUMKa B aJMHHHCTPATHBHO-
JEITMKTHOM ITPOU3BOJICTBE.

ConepxaHue U pe3yiabTaThl HC-
CJIEZIOBaHMS OCHOBAaHbI Ha TpyJax
TAKHX  OTEYECTBCHHBIX  YYEHBIX-
aJIMUHHCTPATUBUCTOB, BHECIIUX Cy-
LIECTBEHHBIN BKJIaJ B pa3paboTKy OT-
JETBHBIX MPOOJIEM aIMUHUCTPATHBHO-
npoueccyaigbHoro mnpasa, kak: A. b.
AseppsiHoB, O. M. banaypka, 1O. II.
burak, A. C. Bacunbes, C. T. I'onua-

pyk, €. B. lomun, C. B. Kusanos, B.
B. Kosanenko, JI. B. Kosans, B. K.
Kounmakos, T. A. Konomoer, A. T. Kom-
310K, O. B. Ky3smenko, M. M. Tuien-
ko, B.K. Illkapyna u ap. 1 poccuilcKux
YYeHBIX-aIMUHUCTPAaTUBUCTOB A. b.
Aranos, A. II. Anéxun, JI. H. baxpax,
A.C. lyrenern, A. b. 3enennos, 10. M.
Kosnos, A. II. Kopenes, b. M. Jlaza-
peB, B. M. Manoxun, M. f. Macnen-
HukoB, I. 1. Ilerpos, JI. JI. ITonos, H.
I Canmumesa, B. JI. Copokun, 0. H.
Crapunos, M. C. CrynenukuHa, 1O. A.
Tuxomupos, O. M. Sky6a u ap.

Ileabio ATOM CTaThbU SIBISIETCS UC-
CJICIOBAHUE CTaTyca IEPEeBOIYMKA B
aJIMUHHACTPATUBHO-IEITUKTHOM IIPOU3-
BoncTBe. Oco0oe BHMMAHHUE CIIEAyeT
aKIEHTUPOBATh Ha ClielUdUKe cTaTyca
NepeBOAYMKA KaK yYaCTHHKA, COZIEH-
CTBYIOIIETO IIPOHM3BOICTBY, HEOOXO-
IUMO COPMYITHPOBATh MPEITIOKECHUS
10 U3MEHEHUIO JEHCTBYIOLIETO 3aKO-
HOJIaTeNbCTBa C LENbI0 MOAEPHHU3AMN
cTaryca nepeBoqanka, 3(heKTHBHOCTH
pea3anny ero npas, 00SI3aHHOCTEH B
AIMUHUCTPATUBHO-ACIIUKTHOM IIPOU3-
BOJICTBE.

N3no:xeHne 0CHOBHOIO MaTepua-
Jia Mccle0BaHUS. AHATII3TOJIOKEHNUH
aIMUHUCTPATUBHO-NIPOLIECCYaIbHOU
HayKd, HOPM JEHCTBYIOILETO aiMH-
HUCTPAaTHBHO-TIPOIECCYaTbHOTO 3aKO-
HOZIATENbCTBA, MPAKTUKH PacCMOTpe-
HUS IIPAaBOHAPYILIEHUM IIOKa3bIBAET,
YTO TEOPETUUECKHE HapabOTKu U 3a-
KOHOZIAaTeNbHAs perIaMeHTalys IIpo-
LECCyabHOU IEATENFHOCTH MEepeBOI-
YHMKa CErofiHs, K COXaJEHHIO, JTAJIeKO
HE IIEJIMKOM M TOJHOCTBIO OTBEYArOT
TpeOOBaHMSAM HBIHEITHETO BPEMCHU.
OCHOBHBIM  HOPMAaTHBHO-TIPABOBBIM
aKTOM, PENIAMEHTUPYIOLIUM  IIpo-
LeCCyaJIbHBI CTaTyc IIEPEeBOIYMKA B
aJIMUHHACTPATUBHO-IEITUKTHOM IIPOU3-
BojcTBe, sBisiercss Komekc VYipauHBI
00 aJMUHHUCTPATHBHBIX IIPAaBOHApYIIIe-
Husax [3] (manee — KnAIl Ykpaunsr),
m1aBa 21 KOTOPOro COAEPKUT NEPEYEHD
JII, KOTOpble NMPUHUMAIOT y4acTHe B
IIPON3BOJCTBE 06 AIMUHHUCTPATUBHBIX
NPaBOHAPYIIEHUSIX, B KOTOPOM: JIUIIO,
MIpUBJIEKaeMOE K aJMHHHUCTPATUBHOMN
OTBETCTBEHHOCTH, IOTEPIIEBIINH, 3a-
KOHHBIC TIPCACTAaBUTEIIM, 3alllUTHUK,
CBHJETENb, SKCIIEPT, IepeBOIUMK. Ta-
KAM 00pa3oM, MOYKHO YTBEPKIATh, UTO
Ha HOPMaTHBHOM ypPOBHE CTaTyC Iiepe-
BOJYMKA OIPEACNICH KaK ITOJHOIPAB-
HBId YYaCTHUK aJMUHHCTPATHBHO-
JIETUKTHOTO TTPOM3BOJICTBA.

Paccmotpenue CYILIECTBYHOIINX
KJaccu(UKaMi yYaCTHUKOB ITPOM3-
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BOJCTBa IO JeixaM 00 aIMHHHUCTpa-
TUBHBIX IIPAaBOHAPYIICHISIX IO3BOJIAET
OTIpeJIeNIUTh MECTO U POJIb NEPEBOIUH-
Ka B COOTBETCTBYIOLIEM [TPOU3BOCTBE.
Tak, B. K. KonmakoB BeIeag€T MIECTh
TPYII YYaCTHUKOB B TIPOU3BOICTBE IO
aJIMUHUCTPATUBHO-JICTUKTHOMY Y,
cpelr KOTOPBIX 4YeTBepTas Tpymmna
— CyOBEKTHI, KOTOPHIE MMEIOT CITeIIH-
aJbHBIC 3HAHWS U HABBIKU W TIPHBIIE-
KaloTCsl AJIs1 UCCIIeOBaHUS C UX HC-
MOJIb30BaHUEM (PAKTHYCCKUX JAHHBIX,
KOTOpPBIE GUTYPUPYIOT B €€, K TAKIM
OTHECEHBl JKCIIEPTHI, CIIEHAINCTHI,
nepeBoguuku [4, c. 409]. Komnekrus
aBTOPOB y4eOHOTro HocoOust «Anmu-
HUCTpPAaTUBHAs OTBETCTBEHHOCTh B
VYkpaune» Bo miase ¢ A. T. Kom3iokom
pas3zenseT yJYaCTHHUKOB Ha IEHTpaJlb-
HBIX JIUI] (JIUIO0, KOTOPOE paccMaTpu-
BaeT JeNo, M JINIO, MPHUBIEKaeMoe K
OTBETCTBEHHOCTH) W APYIHX Y4acT-
HUKOB [5, c. 59-60], cooTBETCTBEHHO,
MEPEBOYUK TPUHAUICKHUT K «IPY-
rum» ydacTHUKaM. A. b. VBaHoxeH-
KO, KIIaCCU(HULIUPYS BCEX YYaCTHUKOB
aJIMUHUCTPATUBHO-ACITUKTHOTO IPO-
W3BOJICTBA HA OCHOBHBIX U (DaKyJbTa-
TUBHBIX [6, c. 20-21], mepeBomgumka
OTHOCHUT KO BTOpoil rpynmne. [lo MHe-
Huto T. O. Konomoer, nepeBoaunKk Kak
YYaCTHHK IIPOM3BOACTBA IO AelaM 00
aJIMAHUCTPATUBHBIX TIPaBOHAPYIICHHU-
X MPUHAIICKHUT K TPYIIE JUI, CHO-
COOCTBYIOIIMX OCYIIECTBICHHIO MPO-
u3Bozctaa [7, ¢. 236]. B. K. Konnakos
u O. B. Ky3pMeHKoO mpemiararor pas-
JIEJIATh YYaCTHUKOB IO AenaM 00 an-
MUHHCTPATUBHBIX IPABOHAPYIICHHSIM
HA: YYaCTHUKOB, KOTOPHIC 3alUIIAIOT
CBOH MHTEPECH], H yIACTHUKOB, KOTO-
pBIe IPUBIEKAIOTCS TOIBKO B CIIydae
OCYIIECTBIEHHUS OTJEJIBHBIX TpPOIEC-
CyaJIbHBIX JEUCTBUM, T€, KOTOPHIE CO-
JIEHCTBYIOT pou3BOACTBY [8, ¢. 300].
A. N. MUKOJICHKO BBIJENSET YEThIPE
IPYIIIBI YYACTHUKOB IPOU3BOJICTRA IO
JiesiaM 00 aIMUHHCTPATHBHBIX IPaBO-
HapyIICHUAX, MEPEBOJYNKA OTHOCHUT
K TPeTheW TpymIe — JHUIa U OpraHsl,
CHOCOOCTBYIOIIME  OCYLIECTBICHHUIO
npousBoactea [9, c. 119]. C. B. Ku-
BaJIOB TPEAJIaracT BBIICIHUTH YETHIPE
YCIIOBHBIE TPYIIIBI: KOMIIETEHTHBIE TO-
CyAapCTBEHHbIC OpraHbl U JOJDKHOCT-
HBIC JIMIA, PAacCMaTPHBAIONINE Jeja
00 aIMUHUCTPATHBHBIX IpaBOHApPY-
IICHUAX; CYOBEKTBI, KOTOPBIE HMEIOT
JIMYHYIO 3aMHTEPECOBAHHOCTH B JIEJIC;
JIUIIa ¥ OPTaHbl, KOTOPBIE CIIOCOOCTBY-
IOT OCYIIECTBICHUIO IPOM3BOICTBA,
BBISIBICHHIO OOBEKTUBHOW HCTHHEI,
JpyTUe JIMI[a W OpraHbl, KOTOPbHIE
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CHOCOOCTBYIOT BBINTOJHEHHIO MOCTa-
HoByieHut [10, c. 54]. O. ®@. JleMckwii
OTHOCHUT TIEPEBOJUMKA K JIMLIAM, KO-
TOpBIE CIIOCOOCTBYIOT aJMHHHCTpa-
TUBHBIM IIPOM3BOJICTBAM, a HMEHHO,
KOTOpbIE CBOOOIHO BIIAACIOT SI3BIKOM,
Ha KOTOPOM OCYIIECTBIISICTCS aIMUHU-
CTpaTUBHOE IIPOM3BOJICTBO, M JPYTHM
SI3BIKOM, 3HaHHE KOTOPOTro HEoOXOu-
MO Ui YCTHOTO WJIHM TNHCHMEHHOTO
IepeBo/ia C OHOIO f3bIKa HA JIPYTOM,
a TaKKe JINIA, KOTOPhIE BIAJCIOT TEX-
HHUKOW OOILIEHHUS C ITyXHMH, HEMBIMHU
WIA TIyXOHEMBIMH (CypAONEpEeBO-
yuk) [11, c. 104-105]. Takum obpa-
30M, YYHUTBIBasE HUMEIOLINECS MTO3UIINN
YYEHBIX-aIMUHUCTPATUBUCTOB 1o
JTaHHOMY BOIIPOCY, CIIEyeT OTMETHUTD,
4YTO HNEPCBOAYMK HE MPUHAMICKHUT K
OCHOBHBIM, LIEHTPAIBHBIM, JTHIUPYIO-
IMKUM cyObeKTaM aJMHHUCTPATHBHO-
JICIIUKTHOTO IPOHU3BOACTBA, TpPaIH-
LUOHHO €ro paccMaTpUBAIOT Kak
COJICHCTBYIOIIETO YYacTHHKA, YTO,
HECOMHEHHO, OTPa3mWIOCh Ha OIIpee-
JICHHOH (parMeHTapHOCTH B HOpMa-
TUBHOM 3aKPEIJICHUU €ro Mpoleccy-
AJIBHOTO CTaryca.

B  agMuHHCTpaTMBHO-AEINKTHOM
MPOU3BOACTBE Oyarozapsi OKa3aHHIO
YCIyI' MepeBOJYUKAMHU Y4aCTHHKaM,
KOTOpBIE HE BIIAJICIOT MJIM HEJOCTATOY-
HO BITAJICIOT SI3bIKOM IIPOM3BOJICTBA, T'a-
PaHTHPYETCSI X IPaBO HCIIONH30BaTh
ponHoit s3bik. Tak, mpu coOoaeHrn
IpolecCyanbHbIX TapaHTUi, epeBo-
YHK OKa3bIBAET TOMOIIb YYACTHHKAM,
HE BIAACIOIIMM WJIH HEIO0CTAaTOYHO
BJIAJICIOIIUM $I3IKOM IIPOHM3BOJICTBA,
B Pa3bICHEHUHM WX MPOLECCYaIbHBIX
IIpaB — J€J1aTh 3asBICHNUS, 3asBIISATH XO-
JlaTalicTBa, 1aBaTh OOBSICHEHUS U II0-
SICHCHUA 110 JCITy, IMoJaBaTb )Kaﬂ06bl,
BBICTYIaTh C peYblo, OOecHeYnBacT
YYaCTBYIOIMM B JIEJI€ JINIIAM BO3MOXK-
HOCTb ITOJTHOTO O3HAKOMJICHUSI C Mare-
puanamu nena u T.1. B psage ciydaes
O0OBEKTHBHO HEOOXOIMMO cozeiicTBHE
MIEPEBOUHNKA U JTHANPYIOLINM CyOBeK-
TaM Ipoliecca pyu pacCMOTPEHUHN KOH-
KPETHBIX JieN (HanpuMep, JUIsl epeBo-
Jla JOKYMEHTOB, IOJly4eHHBIX B XOIE
MIPOM3BOICTBA TI0 AETY).

BrionHe BO3MOXHBIM NIPEACTABIIA-
€TCsl aHaJIN3 IMPOIECCYalbHOIO CTaTy-
ca MepeBOAYMKa Ha OCHOBE M3Y4EHHMs
OIIPEAEIEHHOTO 00BEMa €ro IpaB H
00s13aHHOCTEH, 3aKPEIICHHBIX B COOT-
BeTcTByOIMX cTaThsiXx KoAIl Vkpau-
HBI (XOTSI BPSIZ JIM MOXKHO yTBEPXKIATh,
YTO TAKOE 3aKpEIUIEHHE HOCHT 3aBep-
IIEHHBIH M TIONHBIN Xapakrep). Tak,
cpenu 0O0s3aHHOCTEH IepeBOIYMKA B

0

cT. 274 KoAIl YkpawHBI 3aKpeTUICHB:
MpHOBITHE TIO0 BBI30OBY OpraHa (IOJIK-
HOCTHOTO JIMIa), a TAKXKe ITPOBEACHHE
MIOJIHOTO M TOYHOTO TIOPYYEHHOTO eMy

nepeBopa. Jloctaro4HO HEOONBIION
o0beM 00si3aHHOCTEH TEepEeBOJAUMKA
(cocrosimuii U3 ABYX MO3UIMI), HO
HaMpaBJIeHHbIN Ha peaju3aluio Hero-
CPEICTBEHHBIX €r0 NOTHOMOYMM. B 0T-
JTUare OT (parMeHTapHOTO 3aKperuie-
HHS 00S3aHHOCTEH, crielMalibHas CTa-
Thsl, MOCBSIIEHHAsI CTaTyCy IEepEeBOJ-
YHKa B aIMHHHACTPATHBHO-ICITHKTHOM
MIPOU3BOJNICTBE, TIEPEUHS €ro MpaB HE
cozepkuT BooOmIe. Takke BHE Tpere-
JIOB TIPaBOBOI0 PETYIUPOBAHUS OCTa-
JIMCH BOTIPOCHI OMPENEIICHISI TIOHATHS
MepeBoia, PeryJIMpoOBaHUE BO3MOXKHO-
CTH CYpIIOTIEPEBO/IA, OTBETCTBEHHOCTH

MEePEeBOUHKA.
Takass «COKpallIeHHas» Ccxema
MPaBOBOTO  3aKPEIJICHUs MpoIiec-

CyaJIbHOTO CTaryca IIepeBOJYMKa B
aJIMHUHHCTPATHBHO-ICTUKTHOM TIPO-
n3BoactBe B KmAIl VYkpaunsl Bpsia
JU MOXET TPeTEHJ0BaTh Ha IOIHO-
TY WU HUCYEPIIBIBAEMOCTb, YTO TOJILKO
MOJTBEPKIAACT HEOOXOIUMOCTh €To
JMOKTPUHAJIBHOTO HCCIICAOBAaHUSA U
COBEpIICHCTBOBAHUS ~ HOPMATHUBHO-
npaBoBoro 3akperuieHus. Cruenyer
KapAWHAJIHHO MIEPECMOTPETh IPOIIEC-
CyalpHBIA CTaTyC IIepeBOqYHMKa (Ha
pUMepe APYTUX BUAOB IPOU3BOJCTB,
3apy0e)KHOTO  OMBITA), HEOOXOMHU-
MOCTh CYIIECTBEHHOTO PaCIIUPCHHS
€ro mpaB U O0sM3aHHOCTEH W MPEeIIOo-
JKUTH OOIIYI0O MOZENb €ro 3aKperuie-
HUA B OTCYCCTBCHHOM ﬂeﬁCTByIOHleM
3aKOHOJATEIBCTBE, a TAKIKE YIECTh €€
B MIEPCIIEKTHBHOM 3aKOHONIATEIIECTBE.

Tak, Hanpumep, YIIK VkpauHs! B
CT. 68 3aKperuIeHbl 3aJauu MepeBo-
yuKa (HEOOXOMUMOCTh MPOBEICHUS B
YTOJIOBHOM IIPOM3BOACTBE IIEpEBOIA
MOSICHEHUW, TOKa3aHUM, JOKyMEH-
TOB), OMNpPEAENICHO, KTO MOXET MpH-
BJICYB €TO (CTOPOHBI YTOJIOBHOTO TIPO-
W3BOJICTBA, CIICICTBEHHBINA CYIbs), HE
yOymieHa BO3MOXXHOCTh Kak Iiepe-
BOJa, Tak U cypuomepeBona. Kpome
TOTO, IPUBEJICH NICPEUCHD MPaB Iepe-
BOIYMKA: 33]]aBaTh BOIIPOCHI C IIEJIBI0
YTOYHEHUS 715 IPaBIIIBHOTO MIEPEBO-
J1a; 3HAKOMHUTBCSI C TPOTOKOJIAMH ITPO-
[ECCYalbHBIX JEHCTBUI, B KOTOPBIX
OH TPUHHUMAJ yYacTHhe, W IMOJaBaTh
110 HUM 3aMEYaHHs; IOJy4yaTh BO3Ha-
TpaXJICHUEC 3a MCIIOJIHEHHBIN epeBo]
U BO3MEIICHIE PACXO/I0B, CBI3aHHBIX
C ero IpUBJICUYECHHEM K YTOJIOBHOMY
MPOM3BOACTRY; 3asABIATH XOjaTaii-
cTBa 00 oOecrieueHHH 0E30MaCHOCTH
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B CIIyd4asX, IPEeAyCMOTPEHHBIX 3aKO-
HoM. Taxxke 4. 3 ct. 68 YIIK Ykpan-
HBl TIPEIyCMOTPEHBl 00S3aHHOCTHU
MIEPEeBOJUNKA, CPEAN KOTOPBIX: INPH-
OBITH TIO BBI3OBY CJEIOBATeNs, IPO-
Kypopa, CIEICTBEHHOIO CYIbH WIH
Cyla; 3asBUTh CAMOOTBOJ IPH HaJH-
YUH OOCTOSTENILCTB, IPEILyCMOTPEH-
Heix YIIK VYkpaunsel; ocymecTBiasiTh
MOJHBI W MpPaBUIIBHBIM TEPEBO,
YOOCTOBEPATH MPABHILHOCTH IIEpPE-
BOJIa CBOEH IONNNCHIO; HE pasria-
marb 0e3 pa3pelieHus cilenoBarers,
MPOKYpOpa, Cyla CBEACHHS, KOTOPHIE
HEIOCPEACTBEHHO KacaloTCi CyTH
YTOJOBHOTO IPOM3BOACTBA W MPO-
LIeCCYaJbHbIX JEUCTBUH, KOTOpBIE
OCYIIECTBIBIIOTCS (OCYIIECTBISUINCH)
BO BpEMsI €10 IPOBEACHMSA, U KOTOPLIC
CTaJIl N3BECTHBI NIEPEBOIUMKY B CBSI-
3H C UCTIOJTHEHHUEM €T0 00S3aHHOCTEH.
BrI3piBaeT mHTEpec HOpMa, KOTOpas
npeaycMaTpuBaeT 00s13aTeIbHYI0
MIPOBEPKY CTOPOHOH, KOTOpas IpH-
BIICKAET MEePEBOJYNKA, €T0 JTUIHOCTH
¥ KOMIIETEHTHOCTH, €T0 OTHOIIECHHUH C
JMLaMH, KOTOpbIE YYacTBYIOT B Jiese
(4. 4 ct. 68 YIIK VYkpauHbl), a Tak-
JKE 3aKperUIsieT OTBETCTBEHHOCTH 3a
HEIPaBWIBHBIA MEPEeBOA, JHO0 OTKa3
663 YBAXUTCJIbHBIX ITPUYXH OT UCITOJI-
HEHMsI BO3JIOKEHHBIX Ha HEro 00s13aH-
HocTel (4. 5 c1. 68 YIIK Ykpaunsr).

Takum 00pa3oM, MOYKHO C yBEpEH-
HOCTBIO yTBEpkAaTh, uTo YIIK Vipau-
HBI BIIEPBBIE TaK JIETAILHO 3aKpEruil
TIpOIIeCCyaIbHBIA CTATYC MIePEBOJINKA
C Y4ETOM ero mpaB, 00s3aHHOCTEMH, OT-
BETCTBEHHOCTH, 33/1a4, C YKa3aHUEM
JIML, KOTOPBIE MOTYT €r0 IPHBIIEKATh,
YTO CIIEAYeT MPU3HATH JOCTATOYHO MO-
JIO)KUTEITFHBIM MOMEHTOM B COBPEMEH-
HOM IIPaBOTBOPYECKOM [EATEILHOCTH
TOCYAapCTBa U BIIOJIHE MOXKHO MCIIOJIb-
30BaTh B KA9€CTBE OCHOBHI IS (POPMU-
POBaHHS TIPEIUIOKEHUH 110 COBEPIIEH-
CTBOBAHHMIO MPOIECCYaATIBHOTO CTaTyca
(ero HOPMaTHBHOTO YPETYIMPOBAHUS)
IepeBOAYHNKAa B aIMHHHUCTPATUBHO-
JIETUKTHOM IIPOM3BOICTBE B 3aKOHO/IA-
TENbCTBE YKPauHBIL.

O6parnast BHUMaHue Ha HOPMATHB-
HOE 3aKpeIUICHHEe CTaTyca IepeBOIIU-
Ka B aJMHHHCTPAaTHBHOM IIPOW3BOJ-
CTBE, CJIeAyeT OOpaTHThCs K HOpMam
Konekca aiMUHHCTPAaTHBHOTO POU3-
BozcTBa Yikpawssl [12] (nanee — KAC
Ykpaunbl), a TodHee K cT. 68. DToT
KOAU(UIMPOBAHHBIH ~ HOPMAaTHUBHO-
IIPaBOBOM aKT MpejJiaraeT onpezesne-
HUE MTOHATHS TIePEeBOIYHKA (3TO JIHIIO,
KOTOpOe CBOOOJHO BIAAEET S3BIKOM,
KOTOPBIM OCYUICCTBJIACTCA aJIMUHU-
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CTpPaTUBHOE CYHOINpPOU3BOACTBO, H
OPYTHM SI3BIKOM, 3HaHHE KOTOPOTO
HEOOXOIUMO JIsl YCTHOTO MJIHM MUCH-
MEHHOTO IIEpEeBO/Ia C OJJHOTO SI3bIKA Ha
JIPYroi, a TakXe JIMIO0, KOTOPBIXA Bila-
JIeeT TEXHUKOH OOIICHHS C DIyXHMH,
HEMBIMHU UJIN FJ'IyXOHeM])lMl/I), YTO BHO-
CHT SICHOCTb B OIpEAENIEHHE CTaryca
TaKOTO YYACTHHKA W SIBIIETCS BIIOJHE
MTO3UTHUBHBIM. TakKe 0TMEUeHO, KAKUM
00pa3oM JIOMyCKAeTCsl MEPEBOAYMK K
IIPOM3BOZICTBY M KaK 3TOT (DaKT ohopM-
JISETCS TOKYMEHTAIBHO — TIOCTaHOBJIE-
HUEeM (oTpenerneHueM) cyna, o 1o
3asIBJICHHUIO JIUIIA, KOTOPOE IIPUHUMAET
ydyacTHe B Jielie, TM00 110 MHUINATHBE
cyma. B 4. 3, 4 ct. 68 KAC YkpauHns
MIPUBE/ICH TEePEUYEHb MpaB (OTKA3aThCs
OT y4aCTusl B aAMUHUCTPATUBHOM CYy-
JIOIIPOU3BOJICTBE, €CJIM OH HE BIIaJICeT
SI3BIKOM B 00beMe, HEOOXOAMMOM ISt
MepeBofa, MPaBO 3a/aBaTh BOIPOCHI
C LIEJBI0 YTOUHEHUs MepeBoJia, MpaBo
Ha OILIaTy BHIIOJIHEHHOW paboThI 1 Ha
KOMIICHCAITIO PAaCXOJ0B, CBSI3aHHBIX
C BBI3OBOM B Cyl) W O0OsS3aHHOCTEH
(SIBUTBCS B CyA IO BBI3OBY, OCYIIECT-
BJIATH TOJIHBIA M TNPaBWIBHBIA Iepe-
BOJ, CBOCH MOAIUCHIO YIOCTOBEPATH
MPaBWIBHOCTh IIEPEBOJa B IIpoIec-
CyaJIbHBIX JOKyMeHTax). Tak e, Kak
u B YIIK VYkpaussl mpexycMoTpeHa
OTBETCTBEHHOCTH (YTOJIOBHAs) 3a 3a-
BEJOMO HENPAaBHUJIBHBIA MEPEBOI TN
3a OTKa3s 663 YBAXKUTCIIbHBIX NPUYNH
OT MCIIOJIHEHUSI BO3JIO)KCHHBIX Ha HETO
o0s13aHHOCTEH. MOKHO IOIBITOXKHUTD,
YTO HOPMATHBHOE PETYINPOBAHUE
craryca IIepeBOAYMKAa B aJMHUHHU-
CTPaTHMBHOM CYAOIIPOM3BOJACTBE (Ha
OCHOBaHWH aHanmm3a rnojokeHmin KAC
YKpauHBI) Takke, KaKk ¥ B YyTOJIOBHOM
MIPOU3BOJCTBE (HA OCHOBAaHWM aHAIIU-
3a nonoxkenuit YIIK Ykpaunsr) Hocut
JIOCTATOYHO IOJIHBIA M 3aBEPILIECHHBIN
XapakTep, B OTIMYHH OT PETyIHpO-
BaHMSl COOTBETCTBYIOILETO CTaryca B
aJIMUHHUCTPATUBHO-JEJIMKTHOM ITPOM3-
BOJICTBE, YTO CJEAyeT IPU3HATH IIPO-
0€eJI0M OTEYEeCTBEHHOTO 3aKOHOJATEIb-
CTBa, KOTOPBII TpeOyeT HEMEIIEHHOTO
yCTpaHeHHs 10 00pa3ily CyLIECTBYIO-
OMX aHaJOrOB B APYTHX IPOHU3BOI-
CTBax.

Jnst aHanuza npeiaraeTcsl U aHa-
JIOTWYHAs CTaThsl (KOTOpasi 3aKperuis-
€T OCHOBHI CTaryca NepeBOMYMKA B
aJIMUHHUCTPATHBHO-ICITUKTHOM TIPOU3-
Boactee) Konekca Poccuiickoit dene-
pauuu 00 aIMUHHCTPATHBHBIX IPaBoO-
Hapymenusx [13] (mamee — KnAIl
P®) — ct. 25.10, B KOTOpOH 3aKperuie-
HO TIOJIOKEHUE O TOM, YTO B KayecTBE

MIEPEeBOAYNKA MOXKET OBITH TPUBIICYC-
HO J1I000€ HE3aMHTEPECOBAaHHOE B HC-
XOJIc JieJia COBEPIICHHOJIETHEES JIUIIO,
BJIAJICIOIIEE SI3BIKAMH WJIH HABBIKAMH
cyproriepeBofia (MOHUMAOIIEee 3HAKH
HEMOTO WJIM TIYXOro), HeOoOXOAMMBbI-
MU JUIs TIEPEBOJIa WK CypAOIEepeBoIa
IIPH TIPOHM3BONICTBE IO JIeNy 00 aJaMu-
HUCTPATUBHOM IIpaBOHApyIIeHHH. B
KnAIl P® obpamiaercsi BHUMaHWE HA
BO3pPACT MEPEBOAYMKA (COBEPIICHHO-
netHee JUno). Tak e Kak ¥ HOPMBI
OTEUECTBEHHOTO  3aKOHOAATEIIHCTBA,
poccuiickoe 3aKOHOIATENIECTBO 3aKpe-
IUIAET KPYTr JHL, KOTOpbIE MOTrYT Ha-
3HAYUTh MICPEBOIUYMKA, — CY/Ibs, OpTaH,
JIOJDKHOCTHOE JIMIIO, B TIPOM3BOZICTBE
KOTOPBIX HAXOAWTCS A€o 00 aaMu-
HUCTPAaTUBHOM IIpaBOHapylieHuu. Pe-
DIAMEHTUPOBAH TIEPEYCHB TIpaB, KOTO-
pBIH CYIIECTBEHHO HE OTIMYACTCA OT
AQHAJIOTHYHOTO TIEPEYHS B YKPAHHCKOM
3aKOHOJIATENILCTBE (SIBUTHCS MO BHI30BY
CyIlbH, OpraHa, ITOJDKHOCTHOTO JIHIIA,
B TIPOM3BOICTBE KOTOPBIX HAXOAUTCS
J1ero 00 aIMHHACTPATUBHOM IIPABOHA-
PYHICHNH, BBIIIOJIHUTH IMOJHO U TOYHO
MOPYYCHHBI €My TepeBOA W  YIO-
CTOBEpUTHh BEPHOCTH IEPEBONA CBOECH
noanuceio). Ho, B otmmune ot KmAIl
VYKpauHbl (KOTOpBIC HE COIACPIKUT Ta-
KHX TIOJIOXKEHUI), TperycMaTpuBacT
MpeAynpeXIeHUE ero 00 aIMUHACTpA-
TUBHOH OTBETCTBEHHOCTH 32 BBIITOJIHE-
HUE 3aBEIOMO HEIPABUIILHOTO TIEPEBO-
J1a, a TAK)KE 32 OTKA3 WK 32 YKIOHCHUE
OT WCHOJHEHHS CBOMX OOSM3aHHOCTEH,
MEPEeBOAYNK HECET aIMHHUCTPATHB-
HYI0 OTBETCTBEHHOCTh (4. 4, 5 cT.
25.10 KnAIl P®). MoxHO OTMETUTH B
KnAIT PO Gonee peranpHyI0 (HEXKEITH
B KnAIl VYkpauHsl) periaMeHTaIHIo
MPOIIECCYaIbHOTO CTaTyca IMePEBOI-
YHKa B aMHUHUCTPATUBHO-ICIUKTHOM
MIPOM3BOJICTBE, XOTS M OHa HE HOCHUT
3aBEPIICHHOTO, ITOJTHOTO U BCECTOPOH-
HETO XapakTepa, HeuzeaabHa, Ho Ooliee
COBpPEMEHHA, YeM OTCUCCTBCHHASI.
BriomHe BO3MOXHBIM — SIBIISICTCS
CpaBHEHHE HOPMATHBHOTO 3aKpeIuIe-
HUS TIPOLIECCYANIbHOTO cTaryca mepe-
BOJYMKA C AHAJIIOTHYHBIM CTaTyCOM
JKCTIepTa W 3aIIUTHHKA (KOTOPBIX
TaKXke B aJMHHUCTPATHBHO-IIPABOBOM
JOKTPUHE TPaAUIIUOHHO OTHOCAT K
YYaCTHUKAM, COICHCTBYIOMIUX IPOU3-
BOACTBY). Ciemyer OoTMeTHTh HX 0O-
Jlee pacIIMpeHHBI cTaryc (yKa3aHbI
npasa, 0OS3aHHOCTH), 3aKpEIICHHbIH
B KnAIl VkpauHs! ¢ yueToM BHECEH-
HbIX m3MeHenui B 2011-2012 roxax, a
TaKXe MOBBIIIIEHHOE BHUMAHHUE CO CTO-
POHBI YUCHBIX-aIMUHUCTPATUBUCTOB K
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HCCIIeOBaHUIO (HarpuMep, paboThl A.
B. MBaHOBa «DKCIepT B MPOU3BOICTBE
1o jie7iaM 00 aIMHUHUCTPATUBHBIX Ipa-
BoHapymenusax» [14], P. B. Cunens-
HUKa «3alUTHUK B POU3BOJICTBE IO
Jenam 00 aaMUHUCTPATHBHBIX IPaBO-
HapymeHusx» [15]).

BeiBoabl. Vcxoas u3 npoBeneH-
HOTO aHalli3a HOPMAaTHBHOTO 3aKpe-
IUIEHUST  MIPOIECCYalbHOTO — CTaTyca
NnepeBoaAurnKa B aJMHUHHUCTPATUBHO-
JIETTMKTHOM HPOW3BOZICTBE (Ha OCHOBE
COOTBETCTBYIOIIUX NoJ0keHuH KnAll
YKpauHsI), a TaK)Ke HHBIX OTHOCHTEINb-
HO CMEXKHBIX OTCYCCTBCHHbBIX KO}II/I(i)l/I-
mpoBaHHbIX akToB (KAC VYkpauHsl,
VIIK VYkpaunsl), 3apyOeKHOTO OIBITa
HOPMAaTHBHOTO PETYIUPOBAHUS COOT-
BETCTByIOIICH cdepbl (Ha mpUMepe
HopM KnAIl P®) He BI3bIBaeT coMHe-
HUS (ParMEHTAPHOCTh 3aKPEIUICHHS
MPOIECCYaNbHOTO CTaTyca IIepPeBOM-
YrMKa B aAMUHUCTPATUBHO-ACITIUKTHOM
NPOU3BOACTBE B  3aKOHOIATEIHCTBE
YKpauHBI, 9TO B CBOIO Odepenp o0y-
CIIaBIMBAeT HEOOXOOMMOCTH €ro yco-
BepUIEHCTBOBaHUs. i1 JOCTHKEHUS
TaKOH LM CJIeLyeT NPEeIUIOKHUTh BHE-
CTH U3MeHeHus B eiicTytomeM KnAll
Ykpaunsl CT. 274, KOTOpast 3aKperIseT
OCHOBBI CTaTyca IepeBoUnKa, U U3JI0-
JKUTh €€ B TAKOH PEIaKLIIH:

«Crarps 274. IlepeBogunKk

1. TlepeBom4IMK — 3TO COBEPIIICHHO-
JIeTHEee JIeeCriOCOOHOE JIMIO, KOTOpOoe
CBOOO/THO BII3ICET SI3BIKOM, HA KOTOPOM
OCYILIECTBIISIETCS IIPOU3BOCTBO IO Jie-
JaM 00 aIMUHHACTPATUBHBIX IIPABOHA-
PYLICHUSX, U APYTUM SI3bIKOM, 3HAHUE
KOTOPOTO HEOOXOAMMO I yCTHOTO
WM TIACBMEHHOTO TEPEBOa C OJHOTO
s3pIKa Ha APYTOM, a TaKXkKe JIUIO, KO-
TOpOE BJIaJeeT TEXHUKOH OOILIEHUs C
IIyXUMH, HEMBIMH WM [Ty XOHEMBIMH
(cypmonepeson). [lepeBomunk puBIte-
KaeTcs JJIsl yJacTusl OpraHoM (JOJDK-
HOCTHBIM J'II/ILIOM), B IIPOU3BOACTBC
KOTOPOTO HaxOIWTCSI JAEN0 00 aaMu-
HUCTPATHBHOM TIPABOHAPYIICHHH IO
€ro MHUILIMATHBE, JTUOO0 M0 MHUIINATHBE
JIPyTOro y4acTHHKA (KOTOPBIH MpHBIIe-
KaeTcsi K OTBETCTBEHHOCTH, IIOTEPIIEB-
LIEero, NpPECTABUTENEH, CBUIETENEH,
3aIMUTHUKA).

2. IIpaBa mepeBoguYnKa:

- OTKa3aTbCs OT Y4acTus B IIPOU3-
BOJICTBE, €CJI OH HE BIIAJICET S3BIKOM
WM HaJUIeKAIIMHU HaBBIKaMH B 00be-
Me, HeOOXOMMOM ISl IEPEBOAA,

- 3a/1aBaTh BOIIPOCHI C LIEJIBIO yTOU-
HEHHUS I TIPaBIIBHOTO TIEPEBOIA;

- 3HAKOMHTHCS C IOKYMEHTaMH IIPO-
LecCyanbHbIX AEUCTBUM, B KOTOPBIX OH
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MPUHAMAJ yYacTHe, U OaBaTh K HUM
3aMeYyaHusl;

- MOJIyYaTh BO3HAIPAKICHHUE 32 UC-
MIOJTHEHHBIN TIEPEBOIl U BO3MEIICHUEC
PacxoJioB, CBS3aHHBIX C €r0 IPHBJICYe-
HHEM K [POU3BOJICTBY;

- 3asBJIATH XojaraiictBa 00 00e-
CIICYCHUU 0E30IacHOCTH B CITydasXx,
MPEyCMOTPEHHBIX 3aKOHOM.

3. O0sA3aHHOCTH MepeBOTYMKA:

- OCYLIECTBILAITh IOJHBIA W IIpa-
BWIBHBIA  TIEPEBOM,  YAOCTOBEPSTH
MPaBUJIBHOCTH MEPEBOJIa CBOCH IOM-
MHCHIO;

- mOpHOBITH 10 BBI3OBY OpraHa
(MOMKHOCTHOTO JTHIIA), B TPOU3BOI-
CTBE KOTOPOTO HAXOAUTCS JeI0 00 aj-
MHHHUCTPATUBHOM IPaBOHAPYIICHHUH;

- 3a4BUTb CaMOOTBOJ IIPpU HAJIMYUUN
OOCTOSITENBCTB,  IPETyCMOTPECHHBIX
KnAII Ykpaunsr;

- He pasmiamarb 0e3 paspeleHus
oprasa (IOJKHOCTHOTO JIMIIA), B MPO-
M3BOJICTBE KOTOPOTO HAXOMUTCS JIENIO
00 aMUHHUCTPATUBHOM [IPABOHAPYIIIE-
HHH BEJIOMOCTH, KOTOpPbIE HENOCpe.-
CTBEHHO KacaroTCs CyTH IMPOU3BOICTRA
U IIPOIIeCCyaTbHBIX JCUCTBHIA, KOTOPEIC
OCYIIECTBISIOTCA  (OCYIIECTBIIIHCE)
BO BpEMsI €r0 MPOBENCHUS, U KOTOPbIE
CTaJii U3BECTHBI IEPEBOAYUKY B CBA3U
C MCIIOJTHEHUEM €T0 00S3aHHOCTEH.

4. B oTHOIICHHUH TTEpPeBOIUNKA Op-
TaHOM (JIOJKHOCTHBIM JIUIIOM), B TIPO-
M3BOJICTBE KOTOPOTO HAXOMUTCS JIENI0
00 aIMIHUCTPATUBHOM IIPABOHAPYIIIC-
HUH, TPOBOAUTCS 00sI3aTesbHAs MMPO-
BepKa JIMYHOCTH, KOMIIETEHTHOCTH,
B3aMMOOTHOIIIEHUHN C JIMaMHu, KOTO-
pBIC IPHHAMAIOT YYacTHE B JICe.

5. IlepeBomyuK HECET IMpeLyCcMO-
TPEHHYIO 3aKOHOJATEJIbCTBOM OTBET-
CTBECHHOCTH 3a HeraBI/leHblﬁ nepe-
BOJ, JINOO OTKa3 0€3 yBaXXHUTEIBHBIX
MPUYUH OT UCTIOIHEHHS BO3JIOKEHHBIX
Ha Hero 00sI3aHHOCTE».

Heo0xoquMo COXpaHUTh TEHIIEH-
IUI0 TAKOTO HOPMATHUBHOTO 3aKpe-
IUICHUSI €0 CTaTyca U B MEPCHCKTUB-
HOM 3aKOHOJATeNIbCTBE (HArpuMmep,
yuectb B [Ipoekre Kogekca YikpauHsl
00 aJIMUHHCTPATHBHBIX MPOCTYIKAX
ot 26.05.2004 1. [16], na u B Apyrux
CYIIECTBYIOUIUX IMpoeKTax). Tonbko B
YCIIOBHSX COOJTIONEHHMS ITOOOHOTO aJi-
TOpPUTMa HOPMATHBHOTO 3aKPEIUICHHUS
MPOLIECCYaIbHOIO CTaTyca MepeBO-
YHMKa B aIMUHUCTPATUBHO-JCIMKTHOM
IMPON3BOACTBC BO3MOKHBIM 6y;[eT BCEC-
CTOpPOHHEE CO3[aHHE BO3MOXKHOCTEH
JUTSl TOJTHOLICHHOM 3aIUThI IPaB Yeyo-
BeKa B aIMHHHCTPATUBHO-JCIMKTHOM
MPOM3BOJICTBE, B TOM YHCJIC, peasin3a-

LMK €r0 TpaBa Ha MepeBO, a COOTBET-
CTBEHHO, U PeaJIM3alliy MPoILeccyalib-
HOTO CTaTyca MepeBoIInKa.
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LATURA OBIECTIVA A INFRACTIUNII DE DARE DE MITA

Camelia Doina MICU,
doctoranda

SUMMARY

From an objective point of view, the offence of giving bribe needs fulfillment order promising scene, money offering
or other undue benefits to a clerk, to obtain something, to meet, to fail or delay an act concerning the duties of service or
execution of an act contrary to the clerk’s duties.

The achievement of the objective side of the offense of giving bribe is subjected to the fulfillment of essential conditions,
the immediate consequences, in creating a state of danger for the proper development of social relations, as well as making
causal links between the action and the immediate socially dangerous reaction as provided by law.

Key-words.: objective side, promising, offering, giving money, undue benefits.

REZUMAT

Sub aspectul laturii obiective, infractiunea de dare de mitd necesita savirsirea faptei de promitere, oferire sau dare de
bani sau alte foloase necuvenite unui functionar pentru atingerea unui scop, respectiv indeplinirea, neindeplinirea ori intir-
zierea unui act privitor la indatoririle de serviciu sau realizarea unui act contrar acestor indatoriri ale functionarului.

Realizarea laturii obiective a infractiunii de dare de mita este conditionatd de indeplinirea conditiilor esentiale, de aparitia
unei urmari imediate, constind in crearea unei stari de pericol pentru buna desfagurare a relatiilor sociale de serviciu, precum
si de stabilirea legaturii de cauzalitate intre actiunea faptuitorului si urmarea imediata socialmente periculoasa, prevazuta

de lege.

Cuvinte-cheie. latura obiectiva, promitere, oferire, dare de bani, foloase necuvenite.

I ntroducere. Acceptind ideea ca
pentru infractiunile de coruptie
nu se poate formula o definitie univer-
sal-valabila pentru toate societitile, spe-
cialigtii dreptului penal afirma ca pentru
majoritatea sistemelor penale reglemen-
tarile privind infractiunile de coruptie
se referd la savirsirea de diferite acte
sau fapte ilicite prin utilizarea abuziva
sau frauduloasa a puterii, In scopul ob-
tinerii unor avantaje personale de catre
functionar, ce stau la baza unui compor-
tament care deviazd sau transgreseaza
obligatiile normale ale exercitarii unui
rol public sau care violeaza normele
legale ce interzic exercitarea anumitor
forme si tipuri de influentd (mita, con-
stringere, trafic etc.) [2, p.16].

Tributara unei mentalitati balcanice,
subjugata ideii de bacsis, spert, supusa
unei presiuni si atractii puternice (sara-
cie, somaj, inflatie, lipsa protectiei so-
ciale 1n paralel cu exemplul imbogatirii
rapide a unor persoane, unele dintre ele
fara educatie §i pregatire profesionald
superioard), populatia tinde sa recurgd
la mijloace ilicite pentru satisfacerea
intereselor [3, p. 38-39].

Una dintre infractiunile de corup-
tie incriminate de Codul penal roman
este infractiunea de dare de mita, care
constd in fapta persoanei care pentru
a determina un functionar public sau
functionar sa indeplineasca, sa nu in-
deplineasca sau sa intirzie indeplinirea
unui act privitor la indatoririle sale
de serviciu, ori sd faca un act contrar

acestor indatoriri, ii promite, ofera sau
da, direct sau indirect, bani sau alte fo-
loase care nu i se cuvin.

Metode si materiale aplicate, re-
zumate obtinute si discutii cu privi-
re la latura obiectiva a infractiunii
de dare de mita. Principalele metode
aplicate analiza, sinteza, comparatia,
investigatia stiintifica etc. Ca materiale
aplicate distingem Codurile penale ale
Romaniei si Republicii Moldova, mo-
nografii, cursuri, tratate, jurisprudenta
etc. Rezumatele obtinute si discutiile se
regasesc in continutul articolului.

1. Elementul material al infractiu-
nii de dare de mitd. Elementul material
al laturii obiective a infractiunii de dare
de mita se poate realiza alternativ prin
trei modalitati normative, care se mani-
festa sub forma unei actiuni de corupere
a functionarului, darea de mita fiind, in
mod absolut si exclusiv, o infractiune
comisiva. Codul penal roméan in vigoa-
re stipuleaza trei modalitati alternative
de comitere a infractiunii de dare de
mitd, respectiv promisiunea, oferirea
sau darea de bani sau alte foloase unui
functionar pentru a indeplini, a nu inde-
plini sau a intirzia indeplinirea unui act
referitor la indatoririle sale de serviciu
ori pentru a efectua un act contrar aces-
tor indatoriri.

Prin promisiune se intelege anga-
jamentul pe care si-l asuma subiectul
activ al infractiunii de dare de mita fata
de un functionar de a-i remite in viitor
o suma de bani sau alte foloase, daca

va actiona conform solicitarii subiec-
tului activ. Promisiunea poate fi facuta
verbal, in scris sau prin orice alt mijloc,
direct sau indirect, si de asemenea poa-
te fi expresa sau tacitd, insa, indiferent
prin care dintre modalitatile expuse este
realizata, aceasta trebuie sa fie reala, se-
rioasd, sigura si clara. Singura conditie
care se impune este ca aceasta sa ajunga
la cunostinta functionarului, fara a ne-
cesita 0 acceptare sau o respingere din
partea acestuia, Intrucit promisiunea
este un act unilateral al subiectului activ
al infractiunii de dare de mita, al carui
scop este coruperea unui functionar.

In practica, s-a retinut savirsirea fap-
tei de dare de mita in modalitatea pro-
misiunii, in sarcina inculpatei C.M.A.
si a nepotului acesteia, care au promis
unui agent sef de politie, lucrator in ca-
drul CIC, Sectia 2 Politie Galati, suma
de 2.000 lei, pentru a rezolva favorabil
dosarul penal 1n care erau cercetati fiii
inculpatei C.M.A. In motivare, instan-
ta afirma ca elementele constitutive ale
infractiunii de dare de mita sint intru-
nite atdt sub aspectul laturii obiective,
cit si sub aspectul laturii subiective a
infractiunii, vinovétia inculpatilor fiind
stabilitd pe baza inregistrarilor discuti-
ilor purtate intre acestia si agentul sef,
din care rezultd cu certitudine ca cei
doi inculpati s-au prezentat impreuna la
lucratorul de politie, cerindu-i acestuia
sa-i ,,scoatd afara copiii”, ,,sa se rupa
tot, sa fie clara .... clard” (referindu-se la
distrugerea actelor de urmarire penala
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care s-au efectuat), in schimbul sumei
de 2.000 lei [15].

Prin oferire se intelege propunerea
facutd functionarului de a-i da bani
sau alte foloase, insotita de infatisarea
folosului injust functionarului, pentru
ca acesta, daca este de acord, sa si-1
poata insusi. Intereseaza ca oferta si
ajungd la cunostinta functionarului,
sd fie precisa, neechivoca, sd se con-
cretizeze intr-o actiune efectiva, reala
si sa nu fie o simpla intentie. Nu este
necesar ca oferta sa fie inteligibild
pentru oricine, ci numai pentru per-
soana functionarului, care, cunoscand
circumstantele, este 1n situatia de a-i
putea intelege semnificatia. Ca si in
cazul promisiunii, oferirea nu trebuie
sd fie urmata de primirea ofertei de ca-
tre functionar [7, p. 135-136].

Oferta presupune prezentarea,
aratarea banilor sau a altor foloase pe
care functionarul urmeaza sa le pri-
measca in schimbul serviciilor sale si
aceasta o deosebeste esential de pro-
misiune, care este si ramine esential o
simpla fagaduiala facuta functionaru-
lui pentru indeplinirea, neindeplinirea
sau Intirzierea indeplinirii unui act re-
feritor la indatoririle sale de serviciu
ori pentru efectuarea unui act contrar
acestor indatoriri. Promisiunea de
bani sau alte foloase reprezintd mai
putin decit oferta, fiind absorbitd de
aceasta. Prin natura ei oferta presu-
pune promisiunea, pe care o absoarbe
si o depaseste, cele doud activitati su-
prapunindu-se, fiind simultane [5, p.
80-81].

In ceea ce priveste refuzul func-
tionarului de a accepta oferta facuta,
consideram irelevanta aceasta circum-
stantd, ca urmare a faptului ca aceasta
nu constituie un element al infractiunii
de dare de mita. Astfel, in practica s-a
decis ca, pentru existenta infractiunii
de dare de mita, constind in aceea ci
mituitorul a pus banii pe masa persoa-
nei mituite, este nerelevanta lipsa de
fermitate pe care a manifestat-o lucra-
torul de politie in respingerea ofertei
[13, p. 239].

De asemenea, tot in practica judi-
ciara s-a aratat ca, din punct de vedere
juridic, pentru existenta infractiunii de
dare de mita este lipsita de semnifica-
tie reactia functionarului caruia i se
ofera bani sau alte avantaje, astfel ca
insuficienta fermitate a refuzului nu
poate avea niciun efect cu privire la
mituitor si la fapta sa. Promptitudinea
si fermitatea refuzului nu pot angaja
niciun fel de efect juridic, nici macar
in privinta ameliorarii raspunderii pe-
nale referitor la infractiunea de dare
de mita [12, p. 239].

0

In practica, organele judiciare au
considerat ca s-a savirsit infractiunca
de dare de mita in modalitatea oferirii
de catre administratorul unei societati
comerciale din municipiul Constanta,
care avea un punct de lucru constind
intr-un magazin de desfacere in loca-
litatea Babadag si care, fiind cercetat
de catre Biroul Economic al Politiei
Babadag in legatura cu comiterea de
citre acesta a infractiunii de evaziune
fiscala, a oferit subinspectorului de po-
litie A.A. din cadrul Politiei orasului
Babadag, implicat in efectuarea con-
trolului societatii, un calculator, pen-
tru a-1 determina sa faca acte contrare
atributiilor sale de serviciu, respectiv
exonerarea de raspundere a inculpatu-
lui, prin solutionarea favorabila aces-
tuia a dosarului de cercetare penala.
In motivarea solutiei s-a aratat ca, in
conditiile in care s-a stabilit cd Intre
mituit si mituitor nu existau relatii de
naturd a justifica eventuale gratuitati
intre acestia, fapta inculpatului are
semnificatia infractiunii incriminate
prin art. 255 Cod penal [14].

Un alt caz de savirsire a faptei de
dare de mita in modalitatea oferirii a
fost retinut in sarcina inculpatului,
care, in calitate de colaborator al unei
societati de fabricare a aragazurilor, a
oferit sume de bani unor persoane in-
cadrate ca gardieni publici, avind, in
principal, obligatia de a asigura paza
si integritatea bunurilor si valorilor
materiale ale societatii, in scopul de a
sustrage piese de schimb pentru ara-
gazuri din magazia societatii [16, p.
204 —205].

Darea de bani sau alte foloase
consta in actiunea mituitorului de a in-
mina, a preda celui mituit aceste valori
in mod direct sau indirect (prin inter-
mediar); ea implica, iIn mod necesar,
actiunea corelativa a celui mituit de a
le primi. Este indiferent daca banii sau
folosul au fost dati din proprie initia-
tiva sau cedind solicitarilor functiona-
rului. Pentru existenta infractiunii este
suficientd activitatea de transmitere
a banilor, valorilor sau altor foloase,
fara a fi necesara si indeplinirea actu-
lui pentru care s-a dat mitd. De ase-
menea, este nerelevantd imprejurarea
cd mituirea nu a reusit, adica nu Il-a
determinat pe functionar sa ia mita,
intrucit infractiunea se consuma oda-
ta cu actiunea de predare, inminare a
avantajului material [4, p. 356].

In literatura de specialitate [17, p.
432] se subliniazd faptul ca ,,delictul
de dare de mita exista si in situatia in
care mituitorul este indreptatit sa i se
rezolve favorabil cererea pentru a ca-
rei solutionare a dat mita”.
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2. Cerinte esentiale. In ceea ce
priveste latura obiectiva a infractiunii
de dare de mita, aceasta se considera
completd doar in cazul in care sint
indeplinite anumite cerinte esentiale,
respectiv:

a) promisiunea, oferirea sau darea
sd aiba ca obiect bani sau alte foloa-
se;

b) banii sau foloasele primite, ofe-
rite sau date sa fie necuvenite;

¢) promiterea, oferirca sau darea
de bani sau alte foloase trebuie sa fie
savirsite anterior sau concomitent in-
deplinirii sau neindeplinirii de catre
functionar a actului determinat;

d) actul pentru a carui neindepli-
nire, indeplinire sau intirziere pentru
care autorul savirseste fapta sa fie un
act privitor la indatoririle de serviciu
ale functionarului [6, p. 484].

Prima cerintd esentiala, ce condi-
tioneaza existenta laturii obiective a
infractiunii de dare de mita, respectiv
ca actiunea de a promite, oferi sau da
sa aiba ca obiect bani sau alte foloase,
se refera la obligativitatea existentei
banilor sau altor foloase, intrucit in
lipsa acestor avantaje nu poate exista
infractiunea data. In literatura juridica
s-a stabilit ca demersurile, rugaminti-
le, insistentele sau recomandarile nu
sint pedepsite de legea penald, chiar
daca ele au drept rezultat determinarea
functionarului de a face un act nedrept
si de a incélca, din slabiciune, indato-
ririle functiei sale [4, p. 356].

A doua cerintd esentiala, respectiv
aceea ca banii sau foloasele primite,
oferite sau date sa fie necuvenite, se
referd la faptul cd doar in situatia in
care aceste avantaje nu sint datorate in
mod legal, fiind considerate o rasplata
pentru efectuarea unui act in vederea
caruia mituitorul a actionat, sint intru-
nite elementele ce stau la baza exis-
tentei infractiunii de dare de mita.

A treia cerinta, care presupune ca
promiterea, oferirea sau darea de bani
sau alte foloase trebuie sd fie savirsite
anterior indeplinirii sau neindeplini-
rii de catre functionar a actului pri-
vind Indatoririle sale de serviciu, a
carei realizare este urmarita de catre
mituitor, sau sd fie savirsite in acelasi
timp cu indeplinirea actului privitor la
indatoririle de serviciu, intrucit fapta
s-a consumat deja Tn momentul efec-
tuarii oricdreia dintre cele trei actiuni
tipice ale infractiunii de dare de mita,
respectiv: de promisiune, oferire sau
dare de bani sau alte foloase.

Pornind de la principiul sus-men-
tionat, potrivit caruia infractiunea de
dare de mitd se consuma in momentul
efectudrii promisiunii de bani sau alte
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foloase, observam ca, in cazul in care
elementul material al infractiunii de
dare de mita s-a realizat prin modalita-
tea promisiunii de bani sau alte foloa-
se, nu se impune ca darea acestora sd
se faca efectiv in perioada anterioard
indeplinirii sau neindeplinirii de catre
functionar a actului privind indatoririle
sale de serviciu, existind posibilitatea
realizarii acestuia §i dupd efectuarea
actului privitor la indatoririle de servi-
ciu. In practica, s-a decis ca fapta unor
inculpati care, fiind surprinsi de paznici
dupi ce sustraseserd saci cu zahar din
depozit, au dat paznicilor o suma de
bani spre a-i lasa sa plece cu sacii fu-
rati, constituie infractiunea de dare de
mita, deoarece, chiar daca banii au fost
dati ulterior comiterii furtului, pe care
paznicii aveau obligatia sa-l previna,
acestia aveau si indatorirea de serviciu
de a nu permite scoaterea din unitate a
bunurilor sustrase si de a anunta orga-
nele de urmarire penald in cazul desco-
peririi unor sustrageri [11, p. 473].

Ultima cerintd esentiala care con-
ditioneaza intregirea laturii obiective
a infractiunii de dare de mita, respec-
tiv ca actul pentru a carui neindepli-
nire, indeplinire sau intirziere pentru
care autorul savirseste fapta sa fie un
act privitor la indatoririle de serviciu
ale functionarului, se refera la faptul
ca mituitorul poate actiona atit pentru
determinarea functionarului in reali-
zarea unui act legal, cit §i pentru rea-
lizarea unor acte contrare atributiilor
de serviciu ale functionarului. Aceasta
ne determina sd consideram ca aceas-
ta conditie este indeplinita, indiferent
dacd actul pentru care se dd mita este
licit sau ilicit, singura conditie fiind le-
gatura faptei cu Indatoririle de serviciu
ale functionarului.

O situatie care a nascut o dezbatere
mediatica, dar care pune o interesanta
problema de drept, este aceea daca pro-
misiunea unei persoane de a premia un
club de fotbal, pentru a-si apara corect
sansele, poate fi calificatd ca un act de
dare de mita. Aparent, avind in vedere
ca jucatorul sau conducatorii clubului
aveau calitatea de functionari in sen-
sul legii penale, ar fi o promisiune a
unei sume de bani pentru ca functio-
narul sd-si indeplineascd in mod legal
o atributie de serviciu, deci ar fi o fapta
tipica de dare de mita. Insa, la o anali-
za mai atentd, se pune problema daca
a juca fotbal la maximul capacitatilor
jucatorului este o atributie de serviciu.
Astfel, sportivul poate si triseze, dar
nu poate fi mai bun decit este el, deoa-
rece calitatea jocului sau depinde de o
multime de factori exteriori sau interi-
ori, care fac ca, de fapt, el sa nu aiba un

control real asupra super performantei
in caz de stimulare financiara. Din
acest motiv, nici conducdtorii nu au
un control asupra super performantei,
pentru ca atunci nu ar mai exista com-
petitie sportiva, ci intrecere de roboti.
In concluzie, credem ca in acest caz nu
existd obligatie de serviciu de a juca
mai bine, care s poata fi tranzactio-
natd de spotivul-functionar. Insa, daca
jucatorul primeste bani pentru a trisa,
in sensul de a nu juca corect, sintem in
prezenta infractiunii de luare de mita,
respectiv de dare de mitd, dacd juca-
torul, in schimbul unei sume de bani,
intentionat rateaza sau refuza s joace.
In acest caz, sint intrunite elementele
constitutive ale infractiunii de luare
si dare de mita, intrucit jucatorul isi
incalca obligatiile de serviciu, pentru
ca, dacd nu poate avea control asupra
cresterii performantei sportive, in mod
cert poate controla actul de trisare [8,
p- 335-337].

Un alt caz in care nu exista infrac-
tiunea de dare de mita este situatia in
care functionarul, gestionarul caruia i
s-a promis, oferit sau dat bunuri (fo-
loase) nu are competenta de a efectua
actul (actiunea) in vederea careia mitu-
itorul I-a mituit sau pentru care acesta a
comis fapta [18, p. 741]. In acest sens,
in practica judiciara s-a hotarit ca nu
constituie infractiune de dare de mita
fapta unei persoane de a oferi o suma
de bani secretarului tehnic al unei co-
misii pentru solutionarea litigiilor de
munca in vederea obtinerii unei solutii
favorabile, intrucit secretarul tehnic al
acestei comisii nu face parte din com-
punerea comisiei [10, p. 402].

3. Urmarea imediatd. Pentru exis-
tenta laturii obiective a infractiunii de
dare de mita este necesar ca actiunea,
care constituie elementul material, re-
spectiv promisiunea, oferirea sau darea
de bani sau alte foloase catre un func-
tionar in scopul de a indeplini, a nu in-
deplini ori a intirzia Indeplinirea unui
act privitor la indatoririle de serviciu
ale acestuia sau in scopul de a face un
act contrar acestor indatoriri, sa fi pro-
dus o anumita urmare imediata. In ca-
zul infractiunii de dare de mita, promi-
siunea, oferirea sau darea de bani sau
alte foloase necuvenite unui functionar
sau altui salariat are ca urmare imedi-
ata crearea unei stari de pericol pentru
buna desfasurare a activitatii autori-
tatilor, institutiilor, organelor de stat,
serviciilor publice sau a altor unitati,
societatilor sau companiilor nationale,
a regiilor autonome si a altor agenti
economici, in care functionarul 1si
desfagoara activitatea, prin actiuni in-
dreptate Tmpotriva acelei valori sociale

LEGEA SI VIATA

speciale a probitatii, pe care functiona-
rii sau alti salariati trebuie sa o practice
si sd o apere [9, p.141].

4. Legatura de cauzalitate. Un alt
element important al laturii obiective a
continutului constitutiv al infractiunii
de dare de mita 1l constituie legatura
de cauzalitate intre actiunea faptuito-
rului si urmarea imediatd. Astfel ca,
existenta infractiunii de dare de mita
este conditionatd de legatura de cauza-
litate dintre actul de conduitd interzis,
respectiv promisiunea, oferirea sau da-
rea de bani sau alte foloase necuvenite
functionarului sau altui salariat, si ur-
marea imediata socialmente periculoa-
sd prevazuta de lege, respectiv starea
de pericol creatd cu privire la relatiile
sociale de serviciu.

Pentru ca actiunea mituitorului sa
fie socotitd cauza urmarii imediate, tre-
buie sa se probeze ca ea a creat in con-
cret, prin coruptie, posibilitatea incal-
carii Indatoririlor de serviciu de catre
un functionar sau alt salariat. Raportul
de cauzalitate exista si atunci cind mi-
tuitorul era indreptatit sa i se rezolve
favorabil cererea pentru a carei soluti-
onare a promis, a oferit sau a dat mita.
Determinarea raportului de cauzalitate
depinde de stabilirea justetei sau injus-
tetei folosului material dat, oferit sau
promis de mituitor. Orice actiune de
promisiune, oferire sau dare de bani ori
alte foloase, savirsitad de mituitor, pen-
tru realizarea unui interes actual sau de
perspectiva, se retine drept cauza, cita
vreme se dovedeste cd s-a intemeiat pe
coruptie [1, p. 116].

Concluzii. Din analiza temei pre-
zentului articol, putem conchide ca la-
tura obiectiva a infractiunii de dare de
mita este constituitd dintr-un element
material, care are la baza patru cerinte
esentiale, o urmare imediata §i o lega-
turd de cauzalitate.

Sub aspectul laturii obiective, in-
fractiunea de dare de mitd necesita
savirsirea faptei de promitere, oferire
sau dare de bani sau alte foloase necu-
venite unui functionar pentru atinge-
rea unui scop, respectiv indeplinirea,
neindeplinirea ori intirzierea unui act
privitor la Indatoririle de serviciu sau
realizarea unui act contrar acestor in-
datoriri ale functionarului.

Totodata, existenta infractiunii de
dare de mita este conditionata de inde-
plinirea celor patru conditii esentiale,
precizate si dezbatute pe larg in cadrul
prezentului articol, de realizarea unei
urmari imediate, constind in crearea
unei stari de pericol pentru buna des-
fasurare a relatiilor sociale de serviciu,
precum si de realizarea legaturii de
cauzalitate iIntre actiunea faptuitoru-



LEGEA SI VIATA

Recenzent: Gheorghe ALECU,
doctor in drept,
conferentiar universitar

Referinte bibliografice

1. Aneta Grigorovici. Infractiuni de serviciu
sau in legaturd cu serviciul. Bucuresti: Editura
Stiintifica si Enciclopedica, 1976.

2. Dan Banciu, Sorin M. Radulescu. Corup-
fia §i crima organizatd in Romdnia. Bucuresti:
Editura Continent XXI, 1994.

3. Elena Cherciu, Coruptia — caracteristici §i
particularitafi in Romdnia, Editura Lumina Lex,
Bucuresti, 2004;

4. Gheorghe Nistoreanu, Alexandru Boroi,
Toan Molnar, Vasile Dobrinoiu, Ilie Pascu, Vale-
rica Lazar. Drept penal. Partea speciala. Editie
revazuta si adaugitad. Bucuresti: Editura Europa
Nova, 1999.

5. Horia Diaconescu, Infractiunile de corup-
tie i cele asimilate sau in legaturd cu acestea.
Bucuresti. Editura All Beck, 2004.

6. Pavel Abraham, Emil Dersidan. Codul pe-
nal al Romdniei comentat §i adnotat. Bucuresti:
Editura pentru Stiinte Nationale, 2002.

7. Romeo Glodeanu. Luarea i darea de
mita. Bucuresti: Editura Hamangiu, 2009.

8. Sergiu Bogdan. Drept penal. Partea spe-
ciala, Editia a I1I-a. Bucuresti: Editura Universul
Juridic, 2009.

9. Vintila Dongoroz, Siegfried Kahane, lon
Oancea, losif Fodor, Nicoleta Iliescu, Constantin
Bulai, Rodica Stanoiu, Victor Rosca. Explicatii
teoretice ale Codului penal romdn. Partea speci-
ala, vol. IV. Bucuresti: Editura Academiei Repu-
blicii Socialiste Romania, 1972.

10. Decizia nr. 1862/1959, Trib. Suprem,
Sectia penald, preluatd din Drept penal. Partea
speciala, 1lie Pascu, Mirela Gorunescu. Bucu-
resti: Editia a II-a, Editura Hamangiu, 2009.

11. Decizia nr. 129/A/1994, Curtea de Apel
Bucuresti, Sectia a II-a penala, preluata din Drept
penal. Partea speciald. Teorie si practica judici-
ard. Vasile Dobrinoiu, Norel Neagu. Bucuresti:
Editura Wolters Kluwer, 2008.

12. Decizia penala nr. 6/1996, Curtea de Apel
Brasov, preluata din Infractiunile de coruptie in
contextul reglementarilor europene. Claudia Flo-
rina Usvat. Bucuresti: Universul Juridic, 2010.

13. Decizia penald nr. 6/A/1996, Curtea de
Apel Brasov, preluata din Infractiunile de co-
ruptie in contextul reglementarilor europene.
Claudia Florina Usvat. Bucuresti: Universul
Juridic, 2010. .

14. Decizia nr. 1550/2005, Inalta Curte de
Casatie si Justifie, www.scj.ro.

15. Decizia nr. 1315/2008, Inalta Curte de
Casatie si Justitie, www.scj.ro.

16. Sentinta penald nr. 29/1998, Tribunalul
Satu Mare, preluatd din Infractiunile de coruptie
- Aspecte teoretice si practice. Theodor Mrejeru,
Dumitru Petre Andreiu Florescu, Dan Safta, Ma-
rieta Safta. Bucuresti: Editura All Beck, 2000.

17. Gheorghe Alecu, Institutii de Drept Pe-
nal. Partea generald si Partea speciald, Constan-
ta: Ovidius University Press, 2010.

18. Al. Barbaneagra, Gh. Alecu, V. Berliba,
V. Budeci, T. Carpov, V. Cusnir, R. Cojocaru, Al.
Marit, T. Popovici, Gh. Ulianovschi, X. Ulianov-
schi, N. Ursu, V. Volcinschi, in Codul Penal al
Republicii Moldova. Comentariu. Chisinau: Ed.
Sarmis, 2009.

lui, respectiv actul de conduita interzis
acestuia, si urmarea imediata social-
mente periculoasd prevazuta de lege,

respectiv starea de pericol ce afecteaza
relatiile de serviciu.
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SUMMARY

The author tells about the 3 key features of the crime, suggesting an additional
feature. It mentions the link and place of amnesty and pardon in the criminal law
of Romania and Moldova. It shows the main features of exclusive causes of res-
ponsibility and consequences of conviction in the law of Romania and Moldova.
The author analyzed the main theories regarding the legal nature of the amnesty
and pardon.

Key-words: legal nature of the institution of law, the legal nature of amne-
sty, pardon legal nature, theories regarding the legal nature of the amnesty and
pardon, amnesty essence, the essence of a pardon, amnesty traits, characteris-

tics of a pardon.
REZUMAT
Autorul descrie cele 3 trasaturi esentiale ale infractiunii, propunind o trasatura
suplimentara. Examineaza comparativ locul institutiilor amnistiei i gratierii 1n le-
gea penald a Romaniei si in cea a Republicii Moldova. Sint indicate caracteristicile
cauzelor care inlatura raspunderea penala si consecintele condamnarii in legea pe-
nald a Romaniei si a Republicii Moldova. Sint analizate principalele teorii privitoa-

re la natura juridicd a amnistiei si a gratierii.

Cuvinte-cheie: natura juridica a institutiei de drept, natura juridica a amnistiei,
natura juridica a gratierii, teorii privitoare la natura juridica a amnistiei §i gratierii,
esenta amnistiei, esenta gratierii, trasaturile amnistiei, trasaturile gratierii.

A
I n literatura de specialitate se in-
sistd asupra necesitatii clarificarii
esentei institutiilor de drept, determina-
rii naturii juridice a acestora, sistemati-
zaril §i unificarii aparatului terminolo-
gic. Stabilirea naturii juridice a oricarei
institutii are o importantd majora. Fara
o cunoagtere deplind a esentei institutiei
de drept nu putem conta pe o solutio-
nare reusitd a problemelor particulare
legate de aplicarea acesteia. Natura juri-
dica a institutiei reprezinta prin sine ca-
racteristica juridica a fenomenului dat,
care exprima specificul acesteia, locul
si functiile in raport cu alte fenomene
juridice, precum si in corespundere cu
natura sa sociala.

Cauzele de nlaturare a raspunderii
penale si a executarii pedepsei se de-
finesc printr-o naturd juridica proprie,
desprinsa nemijlocit din natura efecte-
lor pe care le genereaza. Consecintele
produse se rasfring asupra dreptului
Statului de a trage la rdspundere penala
si de a cere executarea sanctiunii pena-
le, adica se rasfring asupra obligatiei
corelative a faptuitorului. Aceste efecte
sint intilnite in continutul raportului pe-
nal. Cauzele date sint institutii de drept
penal menite sd asigure constringerii
juridice o incidenta si o functionare co-
respunzatoare scopurilor legii penale si
pedepsei [1, p. 329]. Acestea reprezinta
fapte 1n sens material, fiind reglemen-
tate de norme juridice si produc efecte
juridice ce au ca rezultat excluderea ras-

punderii penale si a executarii pedepsei.
Asa fiind, toate cauzele previdzute de
art. 119-139 CP romén si art. 109-112
CP RM constituie fapte juridice. Majo-
ritatea lor sint fapte juridice extinctive
[2, p. 726]. Gratierea partiald si comu-
tarea pedepsei fac exceptie de la aceasta
reguld, deoarece au efecte ce modifica
doar raportul juridic de conflict, sub as-
pectul continutului ori duratei sale.

Efecte specifice produce, de aseme-
nea, reabilitarea, care intervine intot-
deauna dupd stingerea raportului penal
[3, p. 352]. In acest context, legiuitorul
Romaniei i al RM, avind la baza studi-
ile si opiniile doctrinarilor, a stabilit ca
stiinta dreptului penal are la baza 3 pi-
loni: infractiunea, raspunderea juridica
penala si sanctionarea prin pedeapsa. In
doctrina, infractiunea se caracterizeaza
prin 3 trasaturi esentiale: pericolul so-
cial, vinovatia si prevederea in legea
penala. In opinia autorului, aceste tra-
saturi pot fi completate cu a 4-a trasatu-
ra, si anume, fapta sd fie pedepsibila si
executabila.

Actiunea penald, dupa cum este sta-
bilit, cuprinde 2 mari etape. Prima se
referd la activitatea de cercetare si sta-
bilire a faptei penale pina la momentul
de condamnare inclusiv, iar cea de-a
doua se referd la executarea pedepsei
stabilite prin sentinta. In acest context,
ne propunem sa gasim esenta insemna-
tatii si aplicabilitatii a ceea ce reprezinta
cauze care inlaturd raspunderea penala
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si cauze ce Inlaturd pedeapsa ori conse-
cintele condamnarii. Am aratat ca prin
sdvirgirea infractiunii se naste raportul
juridic penal de conflict, ce este necesar
a fi adus in fata reprezentantilor justiti-
ei, acestia urmind s decida calea de ur-
mat. In consecintd, la finele cercetarii si
solutiondrii raportului substantial penal
de conflict, vine momentul in care tre-
buie sa fie pusa In executare pedeapsa,
hotérirea de condamnare urmind sa fie
dusa la indeplinire. Asadar, distingem
cele 2 etape 1n actul juridic penal, apli-
carea pedepsei penale si executarea ei.
In acest context pot interveni inciden-
te procesuale sau procedurale fie dupa
momentul savirsirii infractiunii, fie
dupa momentul aplicarii pedepsei, care
pot determina inutilitatea tragerii la ras-
pundere penald sau pot avea consecinta
inoportunitatii executarii pedepsei, sau
a mentinerii unor consecinte ale con-
damndrii. In prezent aceste cauze sint
reglementate In comun in doctrind, pe
cind, in opinia mea, trebuie avutd in
vedere necesitatea divizarii acestora si
gasirea corespondentului pentru fiecare
aparte si In continutul celei de a patra
trasaturi a infractiunii, expuse mai sus.
Desi distinsul profesor 1. Tanoviceanu
insistd asupra a doud aspecte, primul —
in nerecunoasterea amnistiei si gratierii
ca institutii de drept penal, iar secundo
— asupra necesitatii examinarii pe cit
posibil laolalta a acestora ca §i “cauze
care previn sau fac sd inceteze pedepse-
le” [4, p. 553], personal consider nece-
sar a diviza aceste cauze in doud grupe:
prima — cea care face ca raspunderea
penala sa fie inlaturatd, fiind regasita cu
un corespondent in trasdtura a patra a
infractiunii “fapta sa fie pedepsibila”,
iar cea de a doua sa fie cea care reali-
zeaza inldturarea executarii pedepsei si
a consecintelor condamnarii “fapta sa
fie executabila”.

Astfel, amnistia si gratierea, desi
negate ca institutii de drept penal de
reprezentantii curentelor filozofice
potrivnice, Isi stabilesc prin ele insele
legdtura si locul in legea penala atit
a Romaniei, cit si a RM. Amnistia si
gratierea in contextul prezentat ara-
td cd ramine fapta penald si aceasta
constituie infractiune, Insa 1n situatia
data se va efectua numai o inlocuire a
raspunderii penale care se va deosebi
prin substituirea ei intr-o alta forma de
raspundere juridicd, mai putin grava,
mai usor de executat pentru faptuitor,
avindu-se la baza motivatii politico-
sociopenale.

Aceste cauze ramin sa asigure in
continuare autoritatea legi penale. Ca
naturd juridicd, amnistia si gratierea,
asa cum sint prezentate in lucrarile de

specialitate din RM, au o dubla raporta-
re, atit la normele Constitutiei, cit si la
normele legii penale [5, p. 279]. Astfel,
cercetdtorii din RM definesc cauzele
care inlaturd raspunderea penalda sau
consecintele condamnarii ca institutii
de drept penal destinate sa asigure con-
stringerii juridice penale o incidenta si
o functionare care sd corespunda sco-
purilor legii penale si pedepsei penale.
Institutia gratierii are o natura dubla,
fiind atit o institutie de drept constitu-
tional, cit si o institutie de drept penal.
Prin prevederile Constitutiei RM (art.
88, lit. e), sint stabilite organele com-
petente sa acorde gratierea, iar in art.
108 CP RM sint reglementate efectele
juridico-penale pe care aceastd masura
le produce [28].

Este important sa precizdm care
sint principalele trisaturi ale cauzelor
exclusive de responsabilitate penald si
care sint consecintele condamnarii in
legea Romaniei si in legea Republicii
Moldova.

a) Prin reglementarea lor de catre
aceastd ramura de drept, ele sint insti-
tutii de drept penal. Un caz particular
si, prin acest fapt, o particularitate este
intilnita in situatia notiunii juridice a
actelor de clementd, amnistie si gratie-
re. Aspecte particulare prezintd amnis-
tia §i gratierea, care sint prevazute de
Constitutia tarii si care dobindesc astfel
o dubla naturd, devenind institutii ale
dreptului constitutional si ale dreptului
penal deopotriva [3, p. 352].

b) O alta trasatura, la fel de impor-
tanta, este faptul ca acestea sint deter-
minate, In principiu, de interese gene-
rale ale societdtii. Prin aceasta particu-
laritate, interesul personal apare si de-
vine precumpanitor in cazul gratierilor
individuale si al constatarii reabilitarii
de drept.

¢) Beneficiaza de caracter general,
deoarece fac referire la toate infractiu-
nile sau la un numar nedefinit de fapte
penale. In afara acestora este semnalata
si existenta altor astfel de cauze care
prezintd interes pentru un numar mai
restrins sau chiar numai pentru anumi-
te infractiuni, acestea imprumutand un
caracter special. Unele dintre acestea
sint prevazute in partea generalda a CP
roman, exemplificate de institutii juri-
dice ca desistarea si impiedicarea rezul-
tatului (art. 22 alin. 1) ori Impiedicarea
savirsirii faptei de catre participant (art.
30) [6]. Altele isi gasesc reglementarea
juridica in partea speciald a CP roman
ori in legi speciale extrapenale, consti-
tuind temeiuri de imunitate, cum este,
spre exemplu, cazul art. 260 alin. 2 CP
roman, care prevede cd marturia minci-
noasa nu se pedepseste daca, in cauzele
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penale, mai inainte de a se fi pronuntat
o0 hotérire sau de a se fi dat o solutie ca
urmare a marturiei mincinoase, marto-
rul 1si retrage marturia.

d) Punem 1n discutie faptul ca aces-
tea au caracter obligatoriu. In intelesul
acestei notiuni, aceasta trasatura se des-
prinde tocmai din interesul social ce sta
la baza institutiei. In situatia datd de
dispozitiile art. 13 alin. 1 CPP roman,
in caz de amnistie, prescriptie a raspun-
derii penale sau de retragere a plinge-
rii prealabile, faptuitorul are dreptul
sa ceara continuarea procesului penal,
solutia pronuntatd nu este de naturd a
infirma aceastd sustinere, deoarece, 1n
cazul in care se constata pe aceasta cale
existenta infractiunii, raspunderea pe-
nald va fi inlaturata.

e) Sint cauze care nu opereaza doar
in baza dispozitiilor CP, ci presupun
si unele manifestdri de vointa, in acest
context amnistia i gratierea colectiva
presupun un suport normativ, un act
normativ, deci un act juridic al puterii
legiuitorului. Impéacarea partilor acorda
un efect juridic ce constd in exprima-
rea consimtamintului bilateral — prin
toate implicatiile juridice — de a curma
derularea procesului in faza in care se
gaseste.

f) Majoritatea acestor cauze consti-
tuie impedimente la punerea in migcare
si exercitarea actiunii penale (art. 10 lit.
f, g si h CPP roman).

g) De regula, astfel de cauze pot fi
invocate de faptuitor, de procuror sau
de instantd din oficiu, in orice faza a
procesului penal, ori pe calea contesta-
tiei la executare.

h) Aceste cauze nu au efect si nu se
rasfring asupra existentei infractiunii.
Fapta penala reprezinta o certitudine, o
realitate asupra céreia nu se poate inter-
veni, pe care nimeni $i nimic nu o poate
inlatura sau indeparta. Cauzele preva-
zute in Titlul VII din Partea generala a
CP roman sint de natura a inlatura, mai
mult sau mai putin, efectele si consecin-
tele juridice ale faptei si neintervenind
nicidecum asupra faptei penale 1n sine,
care este §i ramine ireversibila.

i) Nu sint produse efecte asupra la-
turii civile din procesul penal, respec-
tiv asupra drepturilor la despagubire a
persoanelor vatamate, persoanei ce a
suferit un prejudiciu ca urmare a acti-
unii asupra sa a unei fapte penale pre-
judiciabile. Un caz aparte, ca exceptie,
este dat de impécarea partilor, potrivit
art. 132 alin. 1 CP romén, si retragerea
plingerii prealabile, care trebuie sa fie
totale, privind atit actiunea penala, cit si
cea civila ce face referire la despagubi-
rile pretinse.

j) Nu este inlaturatd masura de si-
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gurantd. In acest context, art. 119 alin.
final CP roman prevede cd amnistia nu
are efecte asupra masurilor de siguran-
ta, iar art. 126 alin. ultim CP roman sta-
bileste ca masurile de sigurantd nu se
prescriu. Aceleasi prevederi, situatii si
ipoteze juridice se regasesc si in legis-
latia RM.

Vom analiza si principalele teorii
privitoare la natura juridica a am-
nistiei si gratierii.

a) Actul de clementd constituie un
wactus contrarius” [7, p. 229]. Aceas-
td notiune evocd situarea actului de
clementd impotriva unui act al acele-
iasi puteri, teoria evidentiind caracterul
exceptional al amnistiei si al gratierii,
neelucidind insd esenta lor. Termenul
e de origine latina si e utilizat ca parte
a teoriei ,,actus contrarius”, ce prevede
ca tratamentul juridic al unui anumit act
este, de obicei, acelasi ca si pentru opu-
sul sdu, lucru aplicabil numai in cazul
in care nu exista reglementari speciale
pentru actul in cauza. Teoria ,,actus con-
trarius” se regaseste in dreptul public,
unde tine de competenta autoritatilor
si a instantelor judecatoresti. Astfel, se
aratd cd activitatea de stabilire a faptei
penale cu implicatia raspunderii penale
ce cade in sarcina instantelor judecato-
resti vine in actiune contrard cu cea data
de efectul actului de clementa.

Punctul meu de vedere, in legatura
cu aceasta teorie, este contrar, dat fiind
faptul ca actul de clementa nu contra-
vine tragerii la raspundere penald a
faptuitorului sau executarii pedepsei, ci
numai substituie forma de raspundere
penald, in baza consideratiilor de poli-
tica penala.

b) Teoria ordinului a fost reprezen-
tatd de catre Laband [8, p. 306]. Con-
form acestei teorii, actul de clementa e
privit ca o expresie a autoritatii de stat.
Statul, prin organele sale, este, in mo-
mentul comiterii faptei penale, titularul
actiunii penale de constatare a infracti-
unii i de tragere la raspundere penala a
faptuitorului. Statul, ca titular al drep-
tului de acordare a clementei, dispune
unui alt organ statal sa-i traga pe fap-
tuitori la raspundere penald sau sa cea-
ra executarea pedepsei. De asemenea,
statul, ca titular al dreptului de acordare
a clementei, intervine prin renuntarea
numai la executarea pedepsei prin actul
de clementa. In literatura mai recenta,
intemeierea actelor de clementd pe or-
dinul autoritatii a fost restrinsa doar cu
privire la amnistie [9, p. 343]. Aceasta
teorie a fost respinsd de practicd, moti-
vata de faptul ca hiperbolizeaza aspec-
tele formale ce fac referire la actul de
clementa, fard a veni in sprijinul tratarii
substantei acestuia.

0

Exprim acelasi punct de vedere, si
anume cd sint hiperbolizate aspectele
formale.

c) Teoria restituirii, al carui expo-
nent contemporan este Schafer [10], a
intentionat sa limiteze §i, totodata, sa in-
lature neajunsurile teoriilor ordinului si
enuntdrii, teorii care se aflau in imposi-
bilitatea de a gasi explicatii la subiectul
dat de amnistia intervenita dupa execu-
tarea pedepsei. Asa cum era de asteptat,
si teoria restituirii s-a dovedit a fi in in-
capacitate de a gasi argumente convin-
gatoare si pertinente, in cele din urma
fiind neconvingatoare, deoarece efecte-
le amnistiei si gratierii, pe de o parte, nu
reprezinta o ,,restitutio in integrum”, iar
pe de alta, imprumuta in mod nejustifi-
cat o notiune din lexicul altei discipline
— al procedurii penale. Aceasta teorie se
bazeaza numai pe efectele amnistiei §i
gratierii, fard a efectua un studiu amplu
al temeiurilor si naturii lor.

Consider aceasta teorie ca fiind o
abordare incompleta si superficiala sub
aspectul clementei.

d) Teoria dispensei, prin continutul
ei, s-a limitat numai la explicarea temei
gratierii individuale. Beneficiul acestei
teorii este faptul ca scoate in evidenta
legitimarea constitutionald a exercitiu-
lui de a gratia si limitele lui. Trebuie
amintite opiniile profesorului lorgovan
cu privire la legatura strinsa dintre Con-
stitutie si dreptul penal, care fac referire
directd la atributiile Presedintelui de a
gratia in mod individual. Punctul meu
de vedere este unul de consideratiune
asupra motivatiei date de profesorul
Iorgovan la subiectul in discutie.

¢) Teoria renuntirii. Prin consi-
derentele ce stau la baza acestei teorii,
Statul renunta la dreptul sdu de a trage
la raspundere penald sau de a supune
condamnatul la executarea pedepsei
[11, p. 522]. Desi larg imbratisata [12,
p. 306], aceasta teorie a avut adversarii
sdi, unii dintre care au sustinut incél-
carea dreptului Statului de a pedepsi,
obligatie indisponibila chiar prin natura
sa, iar alti autori au procedat la armo-
nizarea acestei teorii si la expunerea ei
in practicd, in acest mod abordindu-se
gratierea din prisma dreptului material,
mai exact ca o cauza de reducere sau
inlaturare a pedepsei.

Din perspectiva procedurii penale,
aceasta teorie a fost expusa ca o cauza
de impiedicare a punerii in executare
sau de executare a pedepsei, fapt ce re-
prezinta, privitor la infractor, ca, pe de o
parte, gratierea se manifesta ca o renun-
tare a Statului la dreptul sau de a-1 trage
la raspundere penald si de a-1 supune
executarii pedepseli, iar pe de alta parte,
din perspectiva autoritatilor judiciare si
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administrative, este vazuta ca un ordin
de a inldtura consecintele condamndrii
sau de executare a pedepsei. In litera-
tura straind, teoria renuntarii este astazi
prevalenta [13, p. 617].

Consider aceastd teorie ca fiind
una justificatd, dat fiind faptul ca Sta-
tul este singurul in masurd a dispune
asupra substituirii raspunderii penale
si nu, cum sustin unii autori, ca Statul
intervine in actul de justitie prin inten-
tarea procesului penal. Fapta ramine
infractiune, numai ca prin motivatii de
politica penala Statul considera ca efec-
tul justitiei restaurative asupra faptelor
penale si a faptuitorilor acestora poa-
te fi atins si prin aplicarea amnistiei si
gratierii. Natura juridicd a amnistiei $i
a gratierii este examinatd astdzi numai
din perspectiva raportului penal. Exer-
citarea dreptului Statului de a supune
pe condamnat la executarea pedepsei
si, implicit, la tragerea la raspundere
penala se infaptuieste numai in condi-
tiile aratate si prevazute de Constitutie,
de CP si CPP, cu respectarea tuturor
garantiilor procedurale si procesuale.
Cadrul legal al dreptului Statului de a
renunfa la tragerea la raspunderea pe-
nald sau la executarea pedepsei trebuie
sd Indeplineasca aceleasi conditii de le-
galitate. Institutiile amnistiei i gratierii
sint reglementate de Constitutie i isi
au sorgintea in suveranitatea Statului
insusi [13, p. 617]. Doctrina noastra a
impartasit de asemenea, teoria renunta-
rii [2, p. 392].

O problemad importantd, nerezolvata
in mod unitar, este intrebarea daca am-
nistia si gratierea sint fenomene juri-
dice sau extrajuridice. In mod constant
au fost exprimate diferite puncte de ve-
dere asupra esentei actului de clementa,
nu si asupra exercitiul sdu, care este
reglementat de lege. Cu alte cuvinte,
discutiile contradictorii sint limitate la
fondul acordarii amnistiei sau gratierii,
si nu privesc forma lor de manifestare.

Recunoasterea apartenentei actelor
de clementa la fenomenul juridic sau,
dimpotriva, identificarea acestora in sfe-
ra si spatiul extrajuridic sint determinate
de natura conceptiilor filosofice sau de
imprejurdrile apreciate ca temeiuri ale
acordarii clementei. In ceea ce priveste
natura conceptiilor filosofice, teoriile
materialiste fundamenteaza dreptul pe
stari de lucru somatic-fiziologice, pe re-
latii politice si economice sau pe natura
sociala a individului. Acestea in totali-
tatea lor se prezinta ca Insumind factori
de configurare ai dreptului, adica fiind
veritabile si, totodata, importante surse
sociale ori naturale, izvor din care drep-
tul 1si extrage obiectul, subiectele, con-
tinutul, finalitatile si chiar forma.
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Teoriile idealiste obignuiesc a de-
riva originea dreptului din divinitatea
insasi ori il vad ca fiind determinat de
cauze pur spirituale. Filosofii idealisti
sint cei care, potrivit convingerilor lor,
legau clementa de domeniul din care
izvoraste dreptul. In ceea ce priveste a
doua categorie, imprejurdrile aprecia-
te ca temeiuri ale acordarii clementei,
sint evidentiate considerentele potrivit
cdrora amnistia §i gratierea se sprijind
pe temeiuri social-politice. Izvoarele
materiale ale dreptului sint in sensul
ca fiecare situatie de fapt poate consti-
tui ipoteza unei norme juridice. Tot ce
este potrivit cu gandirea omului poate
lua forma juridicd. Admitind faptul ca
actul de clementa are o determinare 1n
principal obiectiva, se poate considera
ca acesta are apartenenta la fenomenul
juridic. Tot in doctrind se considera ca
amnistia §i gratierea au ca temei senti-
mentele de blindete, compasiune, pre-
misd care proiecteaza clementa intr-un
spatiu extrajuridic si fundamenteaza
teoria “gratierii pure”.

Intrebarea daca amnistia si gratierca
fac parte din sistemul indicat prin ordi-
nea de drept obiectiva sau, dimpotriva,
este 1n afara acestuia, parcurge intreaga
istorie. Justitia constituie starea ideala
a societdtii, realizabild prin asigurarea,
pentru fiecare individ in parte si pentru
toti laolalta, a satisfacerii drepturilor si
intereselor legitime [14, p. 123]. Valori-
le fundamentale ale notiunii de justitie
sint dreptatea, utilitatea sociala §i secu-
ritatea juridica.

Notiunea de dreptate si, implicit,
dreptul 1n sens juridic, prin chiar de-
numirea, functiile si scopul siu, sint
intemeiate pe ideea de justitie, drep-
tate, acestea raportindu-se la valorile
fundamentale ale dreptatii. La fel, si
notiunea de clementa are la baza ace-
leasi valori. Dreptatea este un principiu
care patrunde in drept, in constiinta ju-
ridica, precum si In morala. Ea consta
intr-o anumita stare de raporturi sociale,
precum si, in acelasi timp, intr-o reflec-
tare a acestei stari in constiinta sociala,
raporturile fiind evaluate n functie de
justetea lor [15, p. 609]. Notiunea de
drept o insumeaza pe aceea de dreptate,
cele doua concepte juridice suprapunin-
du-se. Actul de clementa este necesar
si obligatoriu sa fie legal, nemijlocit
de principiul dreptatii. Aristotel a ma-
nifestat interes si preocupare fatd de
dificultatea aplicarii legilor generale si
schematice la cazurile concrete, propu-
nand timpurilor viitoare o justitie co-
rectiva, rectificativa, egalizatoare, atit
pentru cauzele civile, cit si pentru cele
penale. Elementul de corectie indicat
pentru moderarea rigiditatii legilor 1-a

constituit echitatea. In ceea ce priveste
procesul judiciar, acesta poate fi vazut
fie in ansamblu, fie ca o comparatie,
in procesul civil partile avind deschisa
calea negocierii §i a stabilirii tranzactiei
in vederea stingerii dreptului reclamat.
Situatia este alta In procesul penal,
unde executarea efectiva a unei pe-
depse aplicate dupa o judecatd in baza
unei norme juridice rigide poate duce
la transformarea unei dreptati formale
intr-o nedreptate materiald. Uneori se
pedepseste dupa lege in cazuri in care
constiinta si opinia publicd achitd. In
aceste cazuri, legea si dreptatea ajung in
conflict [16, p. 365]. Pe calea amnistiei
si gratierii individuale se poate obtine o
detensionare a raportului dintre cele 2
aspecte aratate anterior. Sint numeroase
situatii in care efectul afectiv al masurii
de penitenta se rasfringe in mod dife-
rit asupra unor persoane, condamnati
cu personalitati similare, carora le-a
fost aplicatd o pedeapsa identicd pen-
tru infractiuni asemandtoare. In cazul
unor pedepse pecuniare consistente, de
exemplu, deprecierea situatiei finan-
ciare a unuia dintre condamnati, poa-
te atrage consecinte diferite, in pofida
unei vinovatii identice sau similare si a
unor pedepse egale.

In principiu, toate motivele hotaririi
de condamnare si care, deci, nu au pu-
tut fi avute 1n vedere la individualizarea
judiciara a pedepsei sint considerate
cauze potentiale de gratiere. Ele sint
numite grafieri de egalizare, pentru a
le deosebi de cele conditionate de con-
duita ulterioard a fostului condamnat.
In cazul gratierilor de egalizare, egali-
tatea formala este corectatd in favoarea
celei materiale si a cazului concret [17,
p- 135]. Rezulta ca gratierea oferd po-
sibilitatea unei treceri armonioase de
la “jus strictum” la “jus aequum”. Ea
reprezintd consecinta recunoasterii ca
pedeapsa nu indeplineste, in anumite
cazuri, scopul sau/si pentru acest motiv
trebuie inlaturatd sau diminuata [18, p.
197]. Filosoful austriac Caneri punea
sub lupa cercetarii ideea: ,,.De ce cle-
menta Inaintea dreptului i nu clementa
inaintea dreptatii”? Caneri considera
ca numai prin aplicarea corecta a legii
se va ajunge la egalitatea cetatenilor in
fata acesteia. Numai acolo unde legea
si speta nu se acopera deplin isi gaseste
loc clementa, pentru ca ,,clementa au-
tentica inseamna dreptate” [19, p. 655].
Este vorba despre instanta constiintei
[20, p. 505].

Dupa ce am abordat conceptul no-
tiunii de ,,dreptate” ca idee, vom trata
conceptul de dreptate, avand in vedere
utilitatea sociala. Apreciem ca dreptul
nu poate fi satisfacut numai prin conti-
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nuturi formale, din principiul egalitatii
nici nu rezultd ce este egal sau inegal
si nici cum ar trebui tratati egalii, re-
spectiv inegalii. Nu se aratd un etalon
in raport cu care se poate stabili, in
mod indiscutabil, cd o pedeapsa intra-
td in puterea lucrului judecat sau este
dreaptd, sau nedreapta. Pentru a putea
abandona sfera abstractului in aborda-
rea conceptului de dreptate, va trebui sa
i se mai atribuie o dimensiune — aceea a
utilitatii sociale.

Prin notiunea de wutilitate sociald se
desemneaza organizarea unei comuni-
tati pentru asigurarea binelui tuturor, in
sens larg, si al fiecaruia in parte, in sens
concret. Se garanteaza astfel dezvolta-
rea oricarui individ sub o conditie ge-
nerald si rationald, reprezentatd tocmai
de ideea de justitie. Utilitatea sociala,
subordonata ideii de justitie, se situeaza
chiar la temelia dreptului [21, p. 132].
Aceeasi utilitate care reclama pedeapsa,
justifica uneori renuntarea la aceasta sau
iertarea ei [20, p. 505]. Grotius, Pufen-
dorf si Carpzow au fost promotorii fun-
damentarii ideii transferului amnistiei si
gratierii in domeniul utilitatii, sustinind
puternic intemeierea lor exclusiv pe o
Jjusta causa aggratiand. Exemplul con-
vingator al contingentei dintre clementa
si utilitatea sociala este dat de cazurile
de neadaptare a legislatiei la schimba-
rile bruste, intervenite in raporturile
sociale. Actele de clementd, in spetd
amnistia §i gratierea, sint primele care
raspund cerintelor realitatii mai Tnainte
decit instantele, care sint presate de lite-
ra legii, in unele cazuri devenita desu-
etd, mai ales dacd luam in consideratie
tranzitiile de la un regim la altul, situ-
atiile de criza sau timpul revolutiilor,
punctele de vedere si conceptiile despre
dreptate sau nedreptate se schimba in-
stantaneu, intre realitatea modificata si
legislatie nascindu-se un hiatus.

Securitatea juridica desemneaza
acea stare de sigurantd a indivizilor si
a societatii conferitd de normativitatea
juridica prin respectarea prescriptiilor
sale [22, p. 120]. Legatura strinsa dintre
actul de clementa si legalitatea inde-
plinirii acestuia se reflectd in protectia
juridica a valorilor sociale, in atribute-
le persoanei umane si in actiunile sale
legitime, in intregul sdu climat social.
Securitatea juridica stabileste conditia
minima pentru realizarea optima a jus-
titiei in societate, cu respectarea priinci-
piilor ce stau la baza indeplinirii aces-
teia. Securitatea juridica deriva dintr-o
necesitate profunda, devenind premisa
oricarei civilizatii si scutul sau juridic
impotriva anarhiei [23, p. 121]. Daca
privim efectele juridice ale amnistiei si
gratierii, ca masuri de inlaturare a ras-
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punderii penale, trebuie in mod obliga-
toriu sa ne punem intrebarea dacé, prin
aceasta actiune juridica de inlaturare a
raspunderii penale si a executdrii pe-
depsei, nu se aduce atingere securitatii
juridice. Potrivit unor autori, acordarea
clementei semnifica falimentul justitiei
penale [24, p. 81], iar dreptul insusi se
vede alungat de clementa [25, p. 588].
Mai ales 1n anumite perioade de flux al
actelor de clementa, titularii drepturilor
de a acorda amnistia i gratierea se stra-
duiesc parca ,,sa smulgad arma din mina
dreptatii” [24, p. 81-85].

Amnistia i gratierea nu trebuie con-
testate sub cuvint cd se erodeaza princi-
piul securitdtii juridice. Sanctiunea sta-
tornicitd de instante trebuie sd ramina
ceva definitiv si irevocabil din punct de
vedere judiciar, nu inséd si din punctul
de vedere al executarii sanctiunii [2, p.
726]. Problema nu este aceea de a nega
clementa, ci aceea de a gasi modalitati
protectoare si restrictive, care sa nu dis-
truga acest drept natural si benefic, ci sa
ii pastreze virtutile timaduitoare pentru
societate, deoarece dreptul de amnistie
si gratiere isi gaseste temeiul in cele
mai Tnalte sarcini si conditii ale ordinii
de drept si ale dreptului penal [16, p.
365]. Niciodatd securitatea juridica nu
va avea de suferit in urma unor acte de
clementa, dacd se au in vedere aceste
reguli. Putem afirma ca exista un echi-
libru perfect intre securitatea juridica,
pe de o parte, si actele de clementd, pe
de alta parte, echilibru ce isi are punctul
de sprijin tocmai pe insasi modalitatea
reglementarii amnistiei §i gratierii in
legislatiile contemporane ale ambelor
state — Romania si RM.

Drumul lung sinuos si deseori foarte
greoi pe care l-au parcurs aceste institutii
de clementa 1n aceste state, de la un drept
absolut al suveranului la un act consti-
tutional, de la fenomene extrajuridice la
unele pe deplin juridice, au avut ca reper
tocmai echilibrul amintit anterior. Toc-
mai legea fundamentald, Constitutia, sta-
bileste separarea functiilor Statului si in-
gaduie puterii legislative sau puterii exe-
cutive sa intervina in domeniul activitatii
judecdtoresti, dar numai cu respectarea
ordinii de drept si numai pentru respec-
tarea acesteia. Abordind reglementarile
numeroase privind procedura si efectele
amnistiei §i gratierii, observam ca aces-
tea sint cuprinse definitiv si integral in
sistemul de drept. S-a remarcat apoi, in
mod just, ca toate temeiurile actelor de
clementa isi au originea in insédsi ordinea
de drept [17, p. 135]. Conceptul de secu-
ritate juridica, prin chiar natura sa, este
relativ [22, p. 120].

Componentele notiunii de justitie
— dreptatea, utilitatea sociald si secu-
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ritatea juridica — sint in perfect acord
cu institufia amnistiei §i institutia gra-
tierii, ce au drept menire a detensiona
raporturile tensionate dintre dreptate,
utilitatea sociald si securitatea juridica.
Libertatea data titularului dreptului de
acordare a amnistiei si gratierii si de a
gasi motivatii acestor acte este o dova-
da a faptului ca actul de clementd nu
se afld in antiteza cu dreptul, ci este de
neinlaturat in intregirea sa. Toate con-
stitutiile moderne cuprind reglementari
exprese privitoare la competenta in ma-
teria gratierii individuale. Aceste dispo-
zitii reprezintd exercitiul discretionar al
acestei prerogative — de a o rationaliza
si de a o cuprinde induntrul fenomenu-
lui juridic. Legea fundamentala consa-
cra doud principii atit In Romania, cit si
in RM: acordarea amnistiei i gratierii
colective doar prin lege organica; li-
mitarea dreptului Presedintelui statului
numai la gratierea individuala.

In lucrarea stiintifica ,,Codul penal
al Republicii Moldova. Comentariu”
(2009) se arata cd amnistia este act
normativ, cu statal si implicit judiciar,
avind legaturi cu dreptul penal, con-
stitutional, executional penal, stiinta
criminologicd, dreptul international
public. Amnistia este actul de clementa
acordat prin lege organica, privitor la
unele infractiuni savirsite anterior datei
prevazute in actul normativ, pe temeiuri
social-politice si ratiuni de politica pe-
nald, superioare celor care ar fi legitimat
reactia coercitiva a societatii impotriva
infractorilor si care are drept efect inla-
turarea raspunderii penale, a executarii
pedepsei, precum si a altor consecinte
ale condamnarii [26, p. 283]. Prin stu-
diul acestei definitii propuse in lucrarea
sus amintitd am de facut o obiectie 1n
sensul ca se identifica destinatarii actu-
lui de amnistie prin invocarea expresiei
»~impotriva infractorilor”. Propun o re-
orientare a acestei exprimari, dat fiind
faptul ca amnistia poate avea ca des-
tinatar i un presupus faptuitor al unei
fapte penale, acesta beneficiind de pre-
zumtia de nevinovatie. In cazul in care
acesta nu este condamnat prin_sentinta,
nu are calitatea de infractor. In limbaj
criminologic, amnistia inainte de con-
damnare desemneaza o cauza de dimi-
nuare a infractionalitatii judecate [27,
p- 87] In intdrirea celor propuse de
mine vine aceeasi lucrare: reglemen-
tarea efectelor amnistiei este cuprinsa
in dispozitiile art. 107 CP. Aceste dis-
pozitii prevad efectele amnistiei inter-
venite inainte de condamnare, precum
si efectele amnistiei intervenite dupa
condamnare [26, p. 284].

Intelegind prin puterea de stat for-
ma publicé de organizare si functionare
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a puterii politice care permite detinato-
rilor ei sd determine si sd conducd po-
litica nationald in ansamblul ei, cu tot
ceea ce implica ea in interior si exterior
[33, p. 16], conchidem cd amnistia si
gratierea, prin temeiurile si finalitatile
lor, fac parte din categoria normelor le-
gate de fenomenul puterii.

Actele de clementa privesc rapor-
turi care apar in procesul organizarii
si exercitarii puterii de stat, raporturi
care constituie obiectul propriu de re-
glementare al dreptului constitutional.
Prin astfel de reglementare, raporturile
sociale referitoare la actele de clementa
devin raporturi de drept constitutional.
Dreptul constitutional reglementeaza
competenta si procedura de adoptare a
actelor de clementd. Efectele amnistiei
si gratierii, precum si limitele acestora,
sint prevazute de Codul penal. Obiec-
tul reglementarii celor doua ramuri de
drept privitoare la institutiile clementei
este clar configurat. Prin aceasta regle-
mentare interdisciplinard, amnistia si
gratierea dobindesc dubld naturd juri-
dica: de drept constitutional si de drept
penal [4, p. 553]. Daca este analizata si-
tuatia gratierii individuale, reglementa-
rea juridica aplicabild este si mai ampla
in ceea ce priveste aplicabilitatea regu-
lilor de drept constitutional cu raportare
la cele de drept penal la care sint adau-
gate si altele, cum sint cele apartinind
dreptului administrativ.

Clementa este un fenomen juridic
de complexitate maxima, cu oglindire
in mai multe ramuri de drept, care de-
opotriva mijlocesc surprinderea reali-
tatii sociale din mai multe unghiuri de
vedere. Acestea sint “legi constitutio-
nale secundare” si totodata, “infracon-
stitutionale” si “supralegislative”. De
asemenea, ele sint legi de prelungire
a dispozitiilor constitutionale care, in
aceastd materie, se restring la esential
[1, p. 329]. Amnistia inlatura raspunde-
rea penald sau consecintele condamna-
rii persoanei, fara reabilitarea acesteia.
Gratierea este o institutie ce tine de
stiinta dreptului penal. Din continutul
legii penale nu se prevede in mod expli-
cit caracterul si natura acestei institutii,
explicatiile fiind limitate numai la pre-
zentarea efectelor acesteia, dar din felul
si intinderea acestor efecte putem expri-
ma cd, implicit, sint prezentate atit ca-
racterul, cit §i natura gratierii. Asa fiind
si tinind seama de pozitionarea instituti-
ei in Titlul VII din Partea generala a CP
roman In vigoare [6], gratierea este o
cauza de inlaturare a consecintelor con-
damnarii §i un mijloc de individualizare
a constringerii juridice penale. Legisla-
tia Republicii Moldova arata gratierea
drept o cauza care inlatura raspunderea
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penala si consecintele condamnarii, fi-
ind regésitd in capitolul XI al Codului
penal al Republicii Moldova [28].

Asa cum rezulta din efectele care
o0 genereazd, gratierea este in principal
o cauza personald de inlaturare sau de
modificare a executdrii pedepsei, intru-
cit face referire la pedeapsa ce se exe-
cutd si implicit la persoana care executa
pedeapsa. Gratierea se acorda si ope-
reaza ,,in personam”, ceea ce inseamna
ca prin gratiere condamnatul este scutit,
in tot sau In parte, de executarea pe-
depsei ori 1i este comutata masura pe-
nitentei la executarea unei pedepse mai
usoare. Precizez un fapt important, si
anume ca gratierea nu sterge condam-
narea, aceasta raminind pronuntata si se
constituie prin antecedent penal, iar in
cazul 1n care este savirsita o alta infrac-
tiune, faptuitorul va putea fi considerat,
in conditiile legii, recidivist. Gratierea
avind acest caracter personal — ,,in per-
sonam”, efectul ei se limiteaza numai
la persoana cdruia i-a fost adresata si
acordatd. Aceasta inseamna cd in cazul
existentei mai multor participanti la o
infractiune, gratierea acordata unui par-
ticipant nu se va rasfringe asupra celor-
lalti participanti [1, p. 329].

In mod principial, gratierea, prin
efectul ei ca masura cu caracter in-
dividual (personal), poate lucra si nu
impiedica acordarea €i ,,in rem” pentru
anumite condamnari. In cazul expus,
gratierea are efect asupra tuturor par-
ticipantilor la faptele care beneficiaza
de gratiere. In Romania, Decretul nr.
155/1953 pentru gratierea unor pedep-
se prevede in art. 8 ca ,,dispozitiunile
prezentului decret se aplica deopotriva
participantilor, tainuitorilor si favori-
zatorilor”. Acest sistem de acordare a
gratierii prin acte emise de organul le-
gislativ este situat deasupra sistemului
in care gratierea este acordatd pe cale
administrativa, acest ultim sistem fi-
ind cunoscut in unele state burgheze.
Primul sistem este pozitionat deasupra
celui administrativ, intrucit organul su-
prem al puterii de stat este cel in ma-
surd sd examineze just oportunitatea
prin conditiile acordarii gratierii pentru
unele pedepse si sd stabileasca exact
imprejurarile care determina intinderea
acesteia. Gratierea nu este un act nor-
mativ, ea reprezintd o cauza de inlatu-
rare sau de modificare a executarii pe-
depsei, fiind act de aplicare a dreptului
intr-un caz concret. Gratierea constituie
un mijloc de adaptare (individualizare)
administrativi a pedepselor privative
de libertate si pecuniare [29, p. 124].
Gratierea colectivd nu constituie un
mijloc administrativ de individualizare
a sanctiunilor penale, ci o modalitate de
adaptare legala a lor, deoarece [3] are

o dubla naturd — de drept constitutional
si de drept penal [3, p. 352]. Aplicarea
ei se face de catre instanta de judecata,
nu de catre organele administrative; se
adopta prin lege. Gratierea acordata sub
conditie constituie, conform unei opi-
nii, o forma de suspendare conditionata
a executarii pedepsei atunci cind execu-
tarea ei nu a inceput inca, respectiv, o
modalitate de liberare conditionata, in
masura in care a fost acordatd dupa in-
ceperea executarii [30, p. 429]. Potrivit
unei alte pareri [31, p. 131], gratierea
conditionata nu reprezintd o modalitate
a suspendarii sau a liberarii conditiona-
te, deoarece intre ele exista deosebiri
fundamentale privitoare la natura lor
juridicd, cea dintii reprezentind o cauza
de inlaturare a executarii pedepsei, iar
ultimele doud constituind modalitati
de individualizare a executarii ei. Mo-
dalitatea de eliberare de pedeapsa este
legata si raportata fie la caracterul ac-
tului de clementa, avind aici in vedere
gratierea individuald si cea colectiva,
fie la conditiile de acordare, unde intil-
nim gratiere conditionatd sau necondi-
tionata. Gratierea inlaturd pedeapsa, dar
nu nlatura faptul comiterii infractiunii.
Afara de consideratiile expuse anterior,
privitoare la cauzele exclusive de ras-
pundere penala si de executare a pedep-
sei, notiunile de amnistie si gratiere sint
folosite astfel:

a) Acte sau norme juridice ale or-
ganelor legiuitoare ori executive, uzit-
indu-se conceptele de ,lege de gratiere
si amnistie” ori ,,decret de gratiere”, sau
,.decret de amnistie”. In mod constant,
in jurisprudentd si doctrina este folo-
sit sinonimul ,,acte de clementa”. Prin
,clementd” sau ,dreptul de clementa”
intelegem, pe de o parte, prerogativele
la indemina unor organe ale Statului de
a amnistia sau gratia, In consecintd — In-
susi dreptul subiectiv de a amnistia sau
gratia, iar pe de altd parte, insumarea
normelor juridice in materie, deci drep-
tul obiectiv de amnistie si gratiere. In li-
teratura straind este des folosita notiunea
de ,jus gratiarum” pentru desemnarea
dreptului Statului ca titular al acordarii
clementei, gratierii. In vechime, s-a fo-
losit pentru ambele modalitati termenul
unitar de ,,gratie”, care a fost 1nsa trep-
tat abandonat, deoarece incetase sa mai
corespunda naturii juridice si efectelor
distincte aparute 1n evolutia celor doua
institutii juridice [32, p. 557].

b) Situatia juridica a faptuitorului,
persoanei ce a savirsit o infractiune si
i-a fost inlaturata raspunderea penala,
ori condamnat, fiindca i s-a inlaturat
executarea pedepsei, putem vorbi des-
pre ,,condamnatii gratiati” sau despre
Hinfractorii amnistiati”, situatii juridice
si notiuni cu deosebitd importanta pen-
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tru disciplina dreptului penal, a crimi-
nologiei si statisticii judiciare.

¢) Institutii juridice, Insumind tota-
litatea normelor juridice prevazute in
Constitutie, CP, CPP si legile speciale
privitoare la amnistie si gratiere. Sub-
liniem ca nu in toate legislatiile notiu-
nile de amnistie si gratiere au intelesul
pe care il atribuim noi [32, p. 201-202,
206]. Intilnim des subordonarea con-
ceptului de ,,amnistie” notiunii de grati-
ere colectiva. Prin gratierea individualad
se intelege dreptul de a anula procedura
pendinte in cazuri singulare, dar aceasta
situatie e intilnitd numai in unele siste-
me judiciare, astfel de reglementari fi-
ind fundamental diferite de ale noastre.

Concluzii

1. Masura de clementa consta in in-
laturarea raspunderii penale sau inlatu-
rarea in tot sau in parte a executdrii pe-
depsei aplicate de instanta, ori comuta-
rea acesteia in una mai usoara Amnistia
nu produce efectul repunerii partilor in
situatia anterioara. Ea are efect numai
asupra raspunderii penale a faptuitoru-
lui infractiunii.

2. Caracterul specific al reglemen-
tarii institutiilor amnistiei si gratierii
in dreptul roman si in cel al Republicii
Moldova consta in reglementarea lor nu
numai in Constitutie, ci si 1n legislatia
penald. Nu pot fi gratiate pedepsele deja
executate, pedepsele a caror executare
nu a inceput din cauza sustragerii con-
damnatului de la executare.

3. Dreptul de acordare a clementei
este prezent inca din cele mai vechi tim-
puri, fiind cunoscut prin toate manifes-
tarile de favoare ale suveranului: amnis-
tie sau gratiere, reabilitare, decernare de
ordine, dispense la casatorie, scutire de
dari si impozite. Despagubirile pentru
condamnari nedrepte la fel erau privite
ca acte de clementa. Deosebirea intre
amnistie, gratiere si reabilitare s-a facut
abia in dreptul modern, ele fiind mult
timp confundate.
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SUMMARY
The problematic functioning issues of challenge institute under criminal
procedural legislation of Ukraine are researched. The problem is scrutinized
through analysis of criminal process theory and criminal proceeding practice.
Key-words: Challenge, Recusal, Criminal proceeding, Criminal Procedural

Code of Ukraine (CPC).

REZUMAT
Sint cercetate problemele functiondrii si intdririi institutiei de recuzare in
legislatia procesual-penald a Ucrainei. Tema e abordata prin analiza problemelor
generale teoretice si practice, care apar in cadrul procedurilor penale in Ucraina.
Cuvinte-cheie: recuzare, autorecuzare, procedura penala, Cod de procedura

penala.

HOCTaHOBKa npobsaemu. Ha-
pasi akTUBHO OOTOBOPIOETH-
¢ HOBWH, HaOyBImIHMI YWHHOCTI 19
nucronana 2012 poky HOBUHM Kpu-
MiHAJBHUHA IPOLECYaIbHUN KOHEKC
VYipainu (nani — KIIK Ykpainu 2012
p.) [1]. Ockinpku Benuka KiIBKICTbH
nonoxenb KIIK Vipaiau 2012 p. €
JIUCKYCIHHOIO, TMPONOHYEMO JOCIHi-
JIUTH 3arajibHi TEOpPEeTHYHI mpooiie-
MH KpUMIHAJIBHOTO IMPOBAKCHHS B
KOHTEKCTI X BioOpakeHHs Ta (QyHK-
I[IOHYBaHHS Ha IPUKIAAlI 1HCTUTYTY
BiJIBOIY - OZTHI€T 3 MPABOBUX TapaHTii
KPUMIiHAJIBHOTO CYIOYMHCTBA.
AHaJi3 OCTAHHIX HOCTiIKEeHDb i
nyoJikauiii, B IKHX 3aM109aTKOBAHO
po3B’si3aHHA 1aHOi npodaemu. [1po-
OmemHi TMTaHHS (YHKIIOHYBaHHS
IHCTHTYTY BIJIBOAY Y BITYM3HSIHOMY
KPUMIiHaJbHO-TIPOLIECYATbHOMY  3a-
KOHOJIABCTBI HEOJHOPA30BO CTaBaJIU
MPEAMETOM HayKOBHUX JOCIIIKEHb, iM
MIPUCBSTYEHI POOOTH TaKUX BUYCHUX, SIK
A.Sl. youncekuii, B.I. ToHuapeHko,
JL.M. Jlo6otiko, B.T. Hop, B.II. I1Tu6i-
ko, M.€. Hlymuno, FO.M. I'poesnit,
B.C. 3eneneunkuii, O.P. MuxaiineH-
ko, JI.I1. ITucemenuuii, €.0. CemeH-
KoB Ta iH. [IpoTe y 3raganux po0orax,
BUJAHUX IIMMU Ta IHIIMMU YYEHUMH,
MOBa 3/1e01JIBIIOTO HIIIA PO OKpEMi
HOPMAaTHBHI CTOPOHH IbOTO IHCTH-
tyty. [IpoTe, cHCTEMHOTO BHBYEHHS
HOPM, TEOPETHYHHMX Ta HPAKTHUYHUX
npo0OieM, SIKi BAHUKAIOTh TIPU PO3IIIS-
I Ta BUPIIIEHHS KpUMiHAJIBHUX IPO-
BaJKEHb, J0Ci He OyiI0 3aiHCHEHO.

Mera crarri. [[aHa cTaTTd npu-
CBsIYCHA aHAJI3y aKTyalbHHUX IIPO-
OmeM, IO CTOCYIOThCSA (YHKIIIOHY-
BaHHJ IHCTHTYTY BiJIBOIY, CAaMOB1/IBO-
Iy YIaCHHUKIB KpUMiIHAIHHOTO IIPOBa-
JUKCHHS B YKpaiHi.

Buxiag ocHoBHOro Marepiany
JocaigkeHHs. J[id BHKOHaHHSA 3a-
BJIaHb, MOCTABJICHHUX y BCTYII J0 i€l
CTarTi, NMPONOHYEMO, MeEpul 3a BCe
3’sICyBaTH NPABOBY NPUPOALY PYHKIII-
OHYBaHHS IHCTHTYTY BIiBOZY Yy KpH-
MiHaJIEHOMY Ipolieci YKpaiHu.

IcHyBaHHA IHCTHTYTY BiIBOAY B
KpUMiHaJIBHOMY CYIOYHHCTBI YKpa-
T{HH € TapaHTi€l CIPaBeIINBOTO,
HEYIIePEIHKEHOTO Ta 00 €KTHBHOTO
mpaBocyaas. BiH ckmamaeTscs i3
KOMIIJIEKCY ~ OXOPOHHHMX  3aXOIiB,
NOB’sI3aHUX 3 YCYHEHHSM 3alliKaBje-
HHUX 0Ci0 BiZl TOCYIOBOTO PO3CIiy-
BaHHA Ta cynoBoro posrisiay. Chop-
mynboBana y miasi 4 KIIK VYkpainn
1960 p. Ta maparpadi 6 rmasu 3 KIIK
VYkpaian 2012 p. cucrema 3abopoH
rapMOHIHHO BIHCYETHCS B 3aralibHy
CTpAaTeril0 PO3BUTKY KpPUMiHAIBHO-
MpOLECYaJIbHOIO IIpaBa YKpaiHH, 110
CIpsIMOBaHa Ha 3aXHUCT iHTEpPECiB 0CO-
OHCTOCTI, HAZAI0Y! IHCTUTYTY BiJIBO-
B TOMATKOBE 3HAYEHHSA. Y KOHTEKCTL
peanizanii TpU3HAYCHHSI KPUMIiHAJb-
HOTO CYyJOYMHCTBA JAHHH IHCTUTYT
He Moxke OyTH BiJIHECEHHH 10 YucIia
JOPYTOPSIIHUX €JIEMEHTIB y Mexa-
Hi3MI KpPHMiHAJIBHO-IIPOLIECYaTEHOTO
perynroBanHsl. bararo 3anexuTb Bin
TOTO, TKAUM CyIOM Oyze 3/iiCHIOBATH-
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Csl CyHOBHU PO3IVIST 1 SKHMMA CIIi UM
MIPOBOIMB JIOCYIIOBE PO3CIidyBaHHS.
Heo0’exTtuBHE cTaBieHHS 10 OyIb-
SIKOTO yJaCHHMKa KPUMIHAIBHOTO MPO-
Ba/UKCHHS ICTOTHO IOTIpIIy€e SKICTh
poboTH HE JHIIe OKPEMO B3STOTO
opraHy 4®m mocamoBoi ocobu, ame i
MIPaBOOXOPOHHOI, 1 CYIOBOI CHCTEM B
LiJIOMY, TIPH I[bOMY TPOOYIKYIOUH y
IPOMaJisiH HEraTHBHE CTaBJICHHS [0
OpraHiB Jiep>KaBHOI Biaau. Bpomxkene
MOYYTTS CIIPaBEUIMBOCTI, IPUTaMaH-
HE KOXHIH JIFOAMHI, MPUMYIIYE aep-
JXKaBy BpPaxOBYBAaTH LEeH MOpanbHUIl
aCIIeKT Ha 3aKOHO/IAaBUOMY PiBHI.

Hoswnii KIIK Ykpainu, mo OyB npu-
vusTuit 12 kitHg 2012 poxy mo HOBO-
MY ITiIXOANTH A0 BUPIIIEHHS IPoOIeM
KpUMiHAJIBHO-TIPOIECYaIbHOI [TisITh-
HOCTI, HACNIyI0UN HAaWKpaIli 3pa3Ku
KPUMIHAJILHO-TIPOLIECYaTbHOTO 3aKO-
HOJABCTBA 1HO3eMHHMX KpaiH. Uepes
JlaHy OOCTaBUHY BHUJIAETHCS Ba)XKKUM
3MIHCHUTH aHaji3 HasBHOI MPAaKTUKU
HOT0 3aCTOCYBaHHSI, OCKUIBKH 3HAYHA
KUTBKICTh TIOPYIIEHUX KPUMiHAIBHUX
MIPOBa/DKEHB Il PO3INIAJAIOThCS Bill-
MOBITHO 10 moloxkeHb craporo KITK
Vkpainn 1960 poky. Jlane Hanpae
MOXJIUBICTh aKIIEHTYBaHHS yBard Ha
TEOPETHYHMX aCIEKTaX 3aCTOCYBaHHS
HoBoro KIIK VYkpainu 2012 p. i3 3armo-
3MYEHHSM MPAKTUYHO-TIPUKIIATHOTO
JIOCBIJly 3aCTOCYBaHHSI IpOLECyalb-
HOTO 3HAYECHHS BiJMOBIHUX IHCTHUTY-
TiB KPUMIHAJIBHOTO MPOIIECY 3TiTHO 13
BianmoBigaumu HopMmamu KIIK Ykpai-
Hu 1960 p.

IporecyanbHe 3HAYCHHS IHCTHUTY-
Ty BiZIBOZLY HOJISITAE B TOMY, 1110 TIPABO
IIPOKYpOpa, MiZ03PIOBAHOTO, 00BH-
HYBa4€HOTO, IiJCYJHOTO, 3aXNCHHKA,
a TakoXX MOTEPIiNIOro, NHUBIIEHOTO
Mmo3MBaya 1 IUBIJIHHOTO BiAMOBiZa4da
a00 TX MpenCcTaBHUKIB 3asBUTH Bif-
BiJl CyAli, HapOJHOMY 3aciiareinio,
IPUCSIKHOMY, IPOKYPOPY, CILZYOMY,
nepekiazady, eKCIepry, CIeLianicry
1 cekpeTaplo CyloBOTo 3acillaHHs BH-
CTyIa€ CBOEPITHUM METOIOM 3aXUCTY
IpaB i 3aKOHHMX IHTEPECiB y4acHH-
KiB TIPOBAKCHHS, KOTPUH cIIpHse
00’€KTUBHOMY TOCYIOBOMY pO3CIIi-
JQYBAaHHIO 1 CYJOBOMY PO3ITISAY i THM
caMHM BHMKOHAHHIO 3aBIaHb KPHMi-
HaJIBHOTO CynoYnHCTBa. HanexHe 3a-
SIBICHHS Ta BUPIIICHHS BiIBOJIB BTi-
Jo€ B co0l BaXJIMBY rapaHTil0 BCTa-
HOBJICHHS ICTHHU Y KO)KHOMY KpHUMi-
HAJIBHOMY NpPOBAJKEHHI Ta CIIpHsE
BHHECEHHIO 3aKOHHOTO, OOTPyHTOBa-
HOTO Ta CIPaBEAJIMBOTO BHPOKY.

AKIIEHTYIOuM yBary Ha KpuMi-

HaJIbHO-TIPOIIECYaJIbHOMY ~ 3aKOHO/IaB-
cTBi YKpaiHH, y LJIIOMY IIOTO/DKYE-
Mocs i3 rymkoro JI.M. Jloboiika, mo
y TpaKTUIi 3aCTOCYBAaHHS CTaporo
KIIK Vkpainu 1960 p. npocrtexyBa-
JUCS, 13 TIOMIXK 1HITOTO, HACTYIIHI HE-
TraTHUBHI IMOJIOKEHHS . HEBIAITOBITHICTH
KPUMiHAJIbHO-TIPOLIECYaTbHOTO 3aKO-
HOJZIABCTBA Y YaCTHHI periaMeHTarii
mpaB Cy0’€KTiB MpPOIECY €BPOIEH-
CbKMM CTaHJapTaM IPAaBOBOTO IOJIO-
KEHHSI 0CO0H y KpI/IMlHaJ'ILHOMy cy-
JOYMHCTBI, BUCOKHIi CTYIiHb (bopMa—
J1i3MY Y KpUMIHAJIbHO-TIPOLECYaIbHIl
JUSUTBHOCTI  Ta HEPIBHICTH CTOPIH
0OBWHYBaueHHsI Ta 3axucry[2, c.4].
Hogi nonoxenns KIIK Vikpaiau 2012
p., BIIHOCHO iHCTHTYTY BiOBOZY, Y
KpUMiHAJIBHOMY NPOBA/KEHHI CBif-
YUTh PO HaMaraHHd 3aKOHOMAABI
3a0e3MeUYnTH TaKe 3aCTOCYBaHHS HOPM
KPHUMIHAJILHO-NIPOIIECYaJIbHOTO IIpaBa,
NpU SIKOMY 3aKOHHI IHTEpEecH yuac-
HUKIB [POLECY 6yJ'II/I 6 peanbHoO ra-
paHTOBaHI Ta HAJIMHO 3aXHIICHI Bij
HEOOTPYHTOBAHUX OOMEIKCHB.
VY4YacHUKHM TIpoLeCyalbHUX Bij-
HOCHH 3IMCHIOIOTH CBOI IpaBa Ta
BHUKOHYIOTH CBOi OOOB’SI3KH HIISXOM
3MIHCHEHHS TEBHHUX Mii. 3akpirmie-
HUH 000B’s30K mpodeciifHuX ydac-
HUKIB YCYHYTHCS BiJ KPUMiHAJIBHOTO
MPOBADKECHHS PEai3y€eThCs HUISTXOM
3asIBJICHHSI CAMOBIJIBOAY. 3/iHCHEHHS
JnaHoi il 1HIIII0E TOPAIOK PO3IVISAY
camoBinBoay (ct. 81 KIIK VYkpaiuu
2012 p.). SAxmoo x oOCTaBHHH ISt
BiIBOAY € y IiHCHOCTI, aie mpode-
CIHHMH yJaCHHK KPHMIHAIBHOTO Cy-
JIOYMHCTBA HE YCYHYBCS Bl JaHOTO
MIPOBA/DKEHHS, TO IHIIIIOETHCS iHIIA
HOpMa, sIKa BCTAHOBIIIOE ITPAaBO BU3HA-
YCHOMY KOJTy YYaCHHKIB 3asBHTH Bill-
Biz. Jlare mpaBo Takox pean13yeTLCH
LLISXOM CICUiallbHUX il 3asBICHHS
KJIOIIOTaHHSI [TPO BiJBiJl, KOTPE IiIsi-
rae 000B’I3KOBOMY PO3TIISAY.
BrimHo, 1m0 BYEHI BCE dYacTillle
1oYasy 3BepTaTy yBary Ha BHYTPILI-
HIA JIONCHPKHHA MEXaHi3M IPUHHATTS
pimeHs. MOXIIHNBO, SIKIIO O CTOPOHH
Mpollecy HaNeBHO 3HANH, IO BinOy-
BAETHCS 3 BHYTPIIIHIM IEpEKOHAHHSAM
CyAIli, TO KUTBKICTh 3asBICHUX BiJIBO-
niB Oynma 6 Habarato Oinpmoro. [To3un-
THBHHM Y I[bOMY IUTaHi € JOCIiIKEH-
HsI TICUXOJIOTIT cymmiB B3araini [3], Ta
JIOCITIPKEHHSI HEraTUBHUX NCUXIYHUX
MpoIIeciB, 30kpema [4, ¢. 65].
Hanpukiaz, Baxko 4ekaru Heyrie-
pemKeHoCTi 10 TeMHOHIKlpOFO mijg-
CYIHOTO Bif CyAJi, SKHH € paccTOM
3a epeKOHAHHIMU, 200 Cy/I/Is YIIBTpa-
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MPaBUX HAIIOHATICTAYHHUX TTOTIISIIB,
a Ha JIaBl MiJCyIHUX — MEPEKOHAHUM
Npe/CTaBHUK JiBMX mapriil. Tomy, 3
METOI0 BHUKIIIOUYCHHS MOMKIHBOCTEH
JUTS BU3HAHHSA CY//1i YIIEPEIKCHUM Ta
JUTA 30€pEKEHHST aBTOPUTETY CyHOBOL
BIaJ¥ B IUIOMY, «SK y NPHBATHOMY
XKUTTI, TaK 1 pH 3AiHICHEHH] cIyxk00-
BHUX TIOBHOB&)XCHb CYIIi HEOOXiIHO
YHHUKaTH BHKOPUCTAHHS HEHAJIOKHUX
BUpa3iB, CapKacTHYHUX, MPUHHKYIO-
YHX BHCIJIOBIB PACOBOT0, CTATEBOTO, pe-
JITIHHOTO, HAIIOHAJIBHOTO XapakTepy,
a TaKOX IEMOHCTPYBATH YIICPCUKCHHS!
IIOJI0 BiKY, COIiaJIbHO-€KOHOMIYHOTO
CTaHOBHIIA UM CEKCYaJbHOI OpieHTAaNil
rpoManse» [5, c. 17].

Cepiio3HHH BILTHB HA 00’ €KTHBHICTH
3IIMCHIOE TTOMITHYHA AisSUTBbHICTE. «CyaI-
Il 3 IAPTIHHAM KBUTKOM 3aBXKIN He-
Oe3neunnii, — BBaxkac HO.I. Cremnos-
ChbKHii, — HOro MOJITHYHA aHTa)KOBa-
HICTb TEPEIIKO/PKAE HEYTIEPEPKEHOCTI,
3Mylye KepyBarucs He KoHcTutyuiero
1 IpaBOBMM 3aKOHOM, @ MONITHYHUMH
izeasaMu Ti€el uu iHII01 mapTii abo pyxy
HaBITh HE3AJIC)KHO BiJ (HOPMAIBHOTO
3B’SA3KY 3 HUM» [6, C. 94].

IcHyroumii MexaHi3M IIPaBOBOTO
PETYITIOBAHHS, KU BCTAHOBIIOE I10-
PSIOK 3asIBICHHS Ta PO3NISAY BiIBO-
JIiB YYaCHHKIB KPHMIHaJBHOTO CYHO-
YHHCTBA, 31IITOBXYETHCS HA TIOYATKO-
BHX CTaisX 3 JBOMa IpobaeMamu:

e npoOiiema peaizaifii 000B’ 3Ky
npoeciiHOrO0 y4acHUKA YCYHYTHCS
BiJl ITAHOTO KPHMIHAJBHOTO TPOBa-
JOKCHHS;

e pobieMa peasizanii mpaBa 3a-
SIBUTH BiJIBiJ, KOTPA MOJISTAE y CKJIAM-
HOCTI BCTAHOBJICHHS (BUSBIICHHS)
cy0’eKTamMu, [0 BOJIOMIOTH JaHUM
IIPaBOM, THX OOCTaBHH, 1[0 BUKIIOYa-
I0Th TaKy y4acTh.

Bimomo, 110 Oymb-sKuil MEXaHi3M
MPAaBOBOTO PEryJIIOBaHHS CKJIaJa€ThCs
3 TPHOX OCHOBHHX €JIEMEHTIB: FOpPH-
JMYHI HOPMHM; CyO’€KTHBHI IIpaBa Ta
000B’s13kM  (IPaBOBIHOCWHM); aKTH
peanizauii npaB Ta 000B’s3kiB. [Ipo-
OneMu 10 BTIJIGHHIO Y JKUTTS HOpMa-
TUBHHX HPHUIHCIB, KOTPi 3’ SABIAIOTHCA
Ha TIOYaTKOBOMY €Talli, MOB’s3aHi 3
BiJICYTHICTIO B3a€MO3B’sI3Ky 13 iHIIH-
MU IHCTHTYTaMH K KPIMiHaJIHHOTO Ta
KPHMIHAJIBbHO-IIPOLECYaIbHOTO NpaBa,
TaK i NpaBoOBOi KyJIBTYpH, Y MeXaHi3Mi
MPaBOBOTO PETYIIIOBAHHS BiIBOMIB.

IIpobGnema peanizariii  000B’SI3KY
npoeciiiHuX y4aCHUKIB yCYHYTHCS Bl
KPUMIHAJIBHOTO NPOBA/LKEHHS (TobTO
3asBUTH CaMOBI/IBi/T) 1TOB’s13aHa, MEpIII
3a BCE, 3 BIJICYTHICTIO TaKOTO JOaTKO-
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BOTO TIPaBOBOTO SIBHIIA, SIK FOPHIHY-
Ha BIANOBINAJIBHICTH 38 HEBUKOHAHHS
BKazaHOTO 000B’s13Ky. FOpuanyHa Bif-
MOBIAANBHICT TIOBUHHA BHCTYIATH
K JOJAaTKOBA TapaHTisl BUKOHAHHSA
HasBHUX O00OB’s3KiB. Jlomarounm ropu-
JUYHY BiJIOBiZaJIbHICTH 10 CHCTEMH
IOpUANYHUX TapaHTiii 3a0e3nedeHHs
HOPMaJIbHOIO (YHKLIOHYBAHHS Jep-
*aBHOro ynpasiinus, 1. ['anaran Bl}l-
Mi4aB, IO BOHM «3JIHCHIOKTH CBiii
OpraHi3aliifHO-IPEBEHTUBHUI Ta iH-
M BIUIMB HE JIMIIE Y BUIMAJKY MOPY-
IIEHHS NPAaBOBUX HOPM, aje 1 3Ha4HO
panimie. BoHn HampaBneHi Ha peria-
MEHTYBaHHSI HOPMAJIFHOTO (PYHKIIiO-
HYBaHHS Ta PO3BUTKY IIPABOBIAHOCHH,
ISUTBHOCTI CyO’€KTiB — 1 y mboMy ix
TOJIOBHA COIllaJIbHA IIHHICTE. OTOTOX-
HIOBaTH (PYHKIIT FOPUINYHUX TapaHTIi
3 iX monmanbio (micis HOpYyUICHHS
HOPM IIpaBa) BIUIMBOBOIO POJUIIO — 3HA-
YUTh 3MEHINYBaTH iX IPU3HAYEHHS
y 3aranpHii cucremi HanaOyZOBHHX
sBum [7, c. 9-10].

3ayBaxuMo, 10 BiJIIOBIIHO JI0 1I. 3
4. 1 ct. 83 3akony Ykpainu «IIpo cy-
JIOYCTpiii 1 cTaTyc CymmiB» MOPYIICHHS
BUMOT MO0 HEYIEPEIKEHOIO pPO3-
DAY CIPaBH, 30KpEMa, MOPYIICHHS
MPaBIJI MIOZIO BiABOAY (CaMOBiBOMY)
MOXKe OyTH IMiJICTaBOIO ISl MIPHUTHT-
HEHHS CyA/i 10 AMCUUIUTIHAPHOT Bif-
MOBIIAIBHOCTI y MOPSAKY TUCIIMILTI-
HapHOTO MPOBaKeHHS [8].

Moga #ize npo npodeciiiny mpa-
BOCBIJIOMICTb, fIKa Ma€ OC3IIHHE 3Ha-
YeHHs Ha CTajlii 3aCTOCyBaHHS 1paBa,
OCKUIBKH JI03BOJISIE TPABUIIBHO 3p0O3Y-
MITH, YCBI1IOMHTH 3MiCT HOPMH ITPaBa.
Koxen npodeciiHnil y9aCHUK KPUMi-
HAJIBHOTO MPOIIECy TIOBUHEH MEpII 3a
BCE PO3YMITH, III0 HAWMEHIIINN CYMHIB
y H0oro HeymepemKeHOCTi OCTaBUTh
miJl CyMHIB NPUIHATE HUM DillICHHS
(BUKOHaHY z[no) Ille M. Crporosuy
CTOCOBHO CyAJiB BiaMi4aB, WO «i y
3aKOHOJABCTBI, 1 Y CyHOBIH NMpaKTHIl
3HaXOJHUTh CBOE BiIOOpaKEHHS JyXke
BeJMKa TypOoTa mpo Te, mob y Bcix
BUMaKax Oyio 3a0e3MeYeHo yJacTb y
BHpIIICHHI KPUMIiHAIEHUX CIpPaB Ta-
KHX CYIIiB, IOBHAa HEYTIEPEIKECHICTh
SIKUX HE BUKJIMKAE KOTHUX CYMHIBIB»
[9, c.213].

TakuMYHHOM peatizallisi000B sI3KiB
npoeCciiHUX yYaCHHKIB KPUMiHAIIb-
HOTO CYJIOYMHCTBA 3asABUTH BIABIJ
Oyzne e(peKTUBHA JIUIIC TIPU HASIBHOCTI
TaKOTO JIOAATKOBOTO €JIEMEHTY Mexa-
HI3MYy TpaBOBOTO pETYJIOBaHHS, SK
IOpUINYHA (IUCIUIUTIHAPHA YU OY/Ib-
sIKa 1HIIIa) BiJIOBINANBHICTh 38 HEBU-

i

KOHaHHA 3a3HAYCHOI'0 060B’H3Ky, npu

000B’3KOBOMY HiJBHIICHHI
npodeciifHOT IPaBOCBIIOMOCTI.

[pyra Buiie3a3HayeHa mpodiema
(mpobnema peamizamii mpaBa 3asiBU-
TH BIIBiJ, KOTpa TOJATa€E y CKIaI-
HOCTI BCTAaHOBJICHHS (BUSBIICHHSI)
cy0’eKTamMu, IO BOJIOAIIOTH JTaHHM
paBoOM, THX OOCTaBHH, IIO BUKIIO-
9JaloTh TaKy yd4acTb), IIOB’s3aHa 3
BIJICYTHICTIO TIPAaBOBOTO MEXaHi3My
BCTaHOBJIEHHS! 0OCTaBHH, 1110 BUKIIIO-
YaroTh y4acTh Y KPUMiHAJIBHOMY Cy-
JIOYMHCTBI, SIKa B CBOIO 4epry, € Jac-
THHOIO (IJICHCTEMOIO) 3arajibHOro
MEXaHi3My NPaBOBOTO PEryIOBaHHs
IHCTUTYTY BiJBOJIB.

IIpu 3asiBNIeHHI CaMOBiIBOY TOI-
6HOi mpoOeMy He BHHHUKAE, OCKITBKH
npodeciiHmii yIaCHUK 3HA€ PO HAsIB-
HICTb Mi/CTaB, 10 BUKIIOYAIOTH HOro
y4actb y crpasi. Inuii xe cy6’extu
KPUMIHAJIBHOTO IPOLECY € CTOPOH-
HIMH JIIOZIbMH 1, SIK IPaBWIIO, HE 00i-
3HaHi 1mpo JaHi oocraBuHU. OCh TyT
1 BHHHKAIOTH CKIIAQIHOMI peaizamii
BCTAHOBJICHOTO 3aKOHOM iX IpaBa 3a-
SBUTH BiJBiJ. BU3HaYeHHS KOHKpET-
HOTO KPUMIHAJICTHYHOTO CHOCOO0Y
BCTAHOBJICHHS MiJCTaBH, IO BUKJIIO-
Yae y4acTh, 3AJICKUTH Bif crienn(iku
caMmoi manoi miactaBu. Hampukian,
JUIS TOTO, {00 BCTAHOBUTH, 1[0 HPO-
(eciiinnii  cy0’€KT KPHMIHAJIBHOTO
nporiecy Bxe OpaB ydacTb y HpOBa-
JUKEHHI B IHIIOMY IPOLECYaIbHOMY
cTaryci, HEOOXiJHO MpoaHaNi3yBaTH
Marepiald camMoro KpHMiHAJIBHOTO
npoBapkeHHsA. [IpoTe maHmii cmocib
MOXXe BHSBHUTHCS HEII€BUM JUIS BU-
3HAYCHHSI CTIOPiTHEHOCTI MiX mpode-
CIHHUMH yJaCHUKaMH.

[lizcymoByloun BuILe3a3HAYCHE,
JOXOAMMO BHCHOBKY, IO 3HAuYeH-
Hs BifiBony (CamoBIZABOAY) y KpHMi-
HaJILHOMY NPOBAJ)KEHH]1 BU3HAYAE€Th-
csl HOrO CYTHICTIO 1 30CepelkeHe B
TOMY, 1110 LIeH IHCTUTYT BiJINIOBiJa€ 3a
BPETYIIOBaHHS CYCHUIBHUX BiJIHOCHH
o0 3a0e3nedeHHst 00’ €KTUBHOCTI 1
HEYIIEPEHKEHOCTI 0ci0, AKi 31ilicHIO-
I0Th KpHMIiHAJIbHE CYJOYMHCTBO 200
CIIPHUAIOTH HOMY, IO, B CBOIO YEpry,
JIa€ TiICTAaBU PO3MISAATH IIi BITHOCH-
HH SIK YMOBY NPHHHATTS 3aKOHHOTO,
OOTPYHTOBAaHOTO Ta CIpPABEUIUBOTO
pillleHHsT y KPUMIiHAJIBHOMY MpOBa-
JUKCHHI, & TAKOX € CYTTEBOIO FApaHTi-
€10 IIPAaBOCY/IS, 3a0€3MCYCHHS TIPAB i
3aKOHHUX IHTEpPECIB YYaCHUKIB KpH-
MiHAQJIHOTO TIPOLECY.

VYV 3B’A3Ky 3 IUM MPONOHYEMO
3aKpIMUTH JOJATKOBHH €JIEMEHT Me-

piBHS
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XaHi3My TIPaBOBOTO PETYITIOBaHHSI
— IOpPUOUYHY BiAMOBIJANBHICTE 3a
HEBUKOHAHHSA BHUMOI 3aKOHOIABCTBA
PO BiIBiZl, Ipu 00OB’SI3KOBOMY IIiJI-
BHIIEHHI piBHA mpodeciitHoi mpaBo-
CBIJOMOCTI.
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[II0O10 BU3HAYEHHSI MTPABOBOI MPUPOINU
ABTOPCBLKOTI'O IOTOBOPY

Anna KETPAPD,

acnipaHT KkadeIpu NMpaBa iHTeIeKTyaJIbHOI BIAaCHOCTI Ta kKoprnopatuBHoro mpasa HY «OH0A»

SUMMARY

Determination of author agreement is probed in the article, as a type of civil legal agreement; his specific signs are named.
A question is considered about object of author agreement; analysed maintenance of contractual author relations.
Key-words: copyright, author agreement, object of author agreement, maintenance of contractual author relations.

REZUMAT

In articol se analizeaza notiunea de contract de autor ca tip de contract civil; se mentioneaza trasaturile lui specifice. Este
discutata problema obiectului si subiectului contractului de autor; e analizat continutul raporturilor contractuale de autor.
Cuvinte-cheie: drept de autor, contract de autor, obiectul si subiectul contractului de autor, continutul raporturilor

contractuale.

HOCTaHOBKa npobJjemu. ABTop-
ChKE MPaBO B CyJaCHUX YMOBax
— YMOBaX PHHKOBOTO TOCIHOIAapIOBAaHHI,
GaraTtouncesbHUX TBOPYMX Ta HAyKOBO-
TEXHIYHUX JOCATHEHb € ONHIEI0 3 Haii-
OLTBIIT 3HAYYIIUX i AUHAMIYHHX o0acTei
mpaBa. Aje 10ci aBTOPCHKI BiTHOCHHH
BpEryJiboBaHi HU3KOIO PO3Pi3HEHHX HOP-
MAaTHBHHX aKTiB, sIKi JaJIeKO HE B yChOMY
BI/ITIOBIJAIOTH OJIMH OHOMY; 3HAYHA KiJTb-
KIiCTh BaXJIMBUX MTUTaHb B3araji He 3aKpi-
IUIeHa Ha 3aKkoHonmaBuoMy piBHi. L1 06-
CTaBHHA 3HAYHO YCKIIAJTHIOE MONAJBIINIA
PO3BHUTOK aBTOPCHKHX BiTHOCHH.

AKTyaJabHicTh Temu. TeoperndHe
JOCITIIKEHHST OUTBIIIOCTI aCTEKTiB aBTOp-
CBKOTO TIpaBa, y TOMY 4YHMCIi aBTOPCHKO-
TO JOTOBOPY € BYACHUM Ta aKTyaJIbHHM,
OCKITbKH HAJTa€ MOMKITUBICTH BPaXyBaTH y
3aKOHO/IaBYiii MPaKTHIIi BUCHOBKH Ta MPO-
HO3HUILT, SIKi CTAIOTh PEe3yIbTaTOM TaKHX
JOCII/DKEHb 1 TUM CaMHM TMPUCKOPHTH
alanTyBaHHSA BITYN3HSHOTO 3aKOHOIAB-
CTBa JI0 HAHKpAIIMX MOJEJEH, 10 CKJIa-
JIUCSA Y CBITI.

CdopmynboBaHi B CTarTi TEOPETHY-
Hi BUCHOBKHU IPYHTYIOTBCSI Ha 3arajbHHUX
JOCATHEHHSIX IOPHINYHOI HayKH, B TOMY
YHCII, HA pe3yJbTaTax A0CTiIKEHb TAKHX
BITUM3HSHHUX Ta 3apyODKHHUX BUYCHHX, SK
€. I1. T'aBpinos, M. L. Bparincekuii, M. 4.
Kpacaguikos, H. JI. Kiuk, H. B. Makara-
HoBa, JI. I. Metitep, €. O. Xapuronos, O.
1. Xapuronosa Ta iH. BuBueHHs Ta aHai3
Ipanpk LOUX HAyKOBLIB JAJM 3MOTY BH-
3HAYUTH W OLIHUTH CTaH JOCIi/DKYBaHOT
poOJieMH, BHUSBHTH Ta TMPOAHAIi3yBaTH
NHUTAHHS, 10 TOCTAlOTh HA CYYaCHOMY
eTari y I0CHipKyBaHii cdepi.

MeTo10 1OCITi[DKEHHS € KOMIUIEKCHHI
HAYKOBO-TCOPETUYHHUI aHAITI3 aBTOPCHKO-
TO JIOTOBODY.

Bukiax ocHOBHOTo Martepiaiy 1o-
cJtikeHHsl. ABTOPCHKHIA IOTOBIP € OCHO-
BHOIO TIPABOBOIO (POPMOIO, SIKa PEryIIoe
BIIHOCHHH MDK aBTOpaMH (4YM iHIIMMH
ocobamu, sIKi MarTh aBTOPCHKE MPaBO)
Ta KOPHCTYBa4yaMu, 3 MPUBOIY peaizanil
ABTOPCBHKHX MpaB Ha TBIp.

3ragyiou iCTOPil0 PO3BUTKY aBTOP-

CBHKOTIO IIpaBa, Ma€MO 3BEPHYTHU yBary Ha
Te, [I0 aBTOPCHKUIT IOTOBIp BHHHUK, B TIEp-
Iy Yepry, K 3aci0 MpaBOBOI OXOPOHH iH-
TepeciB BUIABHUIITB Ta KHUTOTOPTOBIIIB.

VY crapogaBHboMy Pumi, aBTOpY Halle-
Ao JIMIIE NPaBoO BIACHOCTI HA Marepi-
aJlbHY piY y sIKiii OyB BTiJICHHH TBIp, TOMY
IIpH NIPOJlaKi KHUTH, IIpaBa Ha TBIp Imepe-
XOJIWIIH IO MOKyMIsL. TBip BHITYyCKaBCs B
OIHOMY YH JEKUJIBKOX EK3eMIULIpax, sK
[pPaBUJIO CAMHUM aBTOPOM, PO3MHOXKCHHS
pykornmcy Oyimo Iy)ke CKIagHUM Ta JI0-
BTUM IIPOLIECOM.

39acoMm, B pe3ybTaTi PO3BUTKY TEXHO-
JIOTiH APYKY, KHUTH TTOYAJIK BUJABaTH Be-
JIMKUMHU TIAPTisIMH, Ta TIOLMIUPIOBATH Cepe]]
LIMPOKOI ayTUTOPii, MOYATH 3 SBISITUCS
tunorpadii, BUIaBHUITBA Ta KHHUIApHI.
B cBow uepry Tumnorpadu, BHAABII Ta
KHUTOTOPTOBIIl MOYanyd 00’ €IHyBaTHCH,
3 METOI0 3aXHCTy CBOIX iHTepeciB. Kopo-
JBChKA BJafa pO3IOYana HAJABaTH iM
npusinei. Ilepmuii ocoductuil npusinei
OyB HaJaHWI BCHEIIaHCHKOMY BHJIABIIIO
XKany na Cnipa y 1469 poui. Takum uu-
HOM, TOOIYHMM pE3yJIBTaTOM IPABOBOL
OXOPOHH IHTEPECIB BUABIIB MOCTAIO —
BUHUKHCHHSI MaifHOBHX TpaB aBTOPIB, SIKi
3aXHUINATUCS [UIIXOM OXOPOHH iHTEpeciB
ix BumaBiiB [ 1, c. 29].

Inaperri, y 1709 porti OyB npuiAHSTHIA
nepinii B ictopii oacTBa 3aK0H PO aB-
TOpCBKe TpaBo — CTaTyT KopolieBU AHHHY,
3TITHO 3 SIKMM, 33 aBTOPOM OYyJI0 BU3HAHO
MalfHOBE aBTOPCHKE IIPABO HA TBIP; OKPIM
[bOTO aBTOPY JJO3BOJBUIOCS TepenaBaTH
IpaBa KHUTOTOPIOBLIIO 33 BHHArOPOIY.
OTxe, MOXKHA CKA3aTH IO BiTHOCHHU MK
ABTOPOM Ta KOPUCTYBauyeM BUHUKAIOTh Ha
Ii/ICTaBl 1X Y3ro/KeHHX Jil, a HOpMH 1110
PETYJIIOIOTh TaKi BIJHOCHHH OEpyTh CBiit
MIOYaTOK CaMe 3 aHIIIHCHKOTO 3aKOHY IPO
aBTOPCBHKE MPaBO.

Konu moBa Hae npo y3romKeHiCTh
Iill cy0’ekTiB Oyab-IKMX IpPaBOBiJHO-
CHH, sIKi CIIpsIMOBaHi 0e31ocepeIHbO Ha
BUHUKHEHHS Ul TaKUX Cy0’€KTiB IpaB
Ta 000B’SA3KiB, TO MH Ma€EMO PO3IJISIATH
JIOTOBIpHY KOHCTPYKLIIO IPaBOBiJHO-
CHH, a B JAHOMY BHITQJIKy KOHCTPYKIIIIO

IIUB1JIHO-TIPABOBOTO ZIOTOBOPY, OCKib-
KH TIPEIMETOM TaKHX BiTHOCHH € Maid-
HOBI Ta HEMaifHOBI MpaBa aBTOpa.

CyuacHi TIyMauHi CIOBHUKH XapaKTe-
PH3YIOTH JOTOBIp, SIK TIMCEMOBY Y yCHY
3rofy, YMOBY IIPO B3a€MHi 3000B’sI3aHHS
[2,c. 171; 3, c. 407].

T'oBopstuM Mpo JOTOBIp, BaXKIUBO 3a-
3HAYUTH, [0 MOBA Wi PO THYYKY Tpa-
BOBY (hopMy, sIKa MOKE 3aCTOCOBYBATHCSI
JI0 Pi3HUX 10 XapakTepy CyCILUIbHUX Bill-
HOCHH, 3aBISKH YOMY 3aCTOCYBaHHS JIO-
TOBOpIB TPHBAE BXKE Ha TPOTA3I ICKIJIBKOX
THCSYOIITE.

M. 1. BpariHchbKiii cripaBe/iIuBO CTBEp-
JUKY€, 1110 OCHOBHE IIPU3HAUECHHS I0TOBO-
PY 3BOOMTEHCS 10 PETYIIOBAaHHS Y paMKax
3aKOHY MOBEAIHKH JIIOMIEH, IIUITXOM BKa3y-
BaHHS Ha MEXIi iX MOYKJIUBOI Ta HAIEKHOT
MOBE/IIHKY, & TAKOX HACIIJIKIB TIOPYIICH-
HS BiIOBIAHUX BUMOT [4, c. 13].

Toni OHOpe 3a3HavaE, 110 TOTOBOPH
y TOBCSKICHHOMY JKHTTi, MArOTh BaX-
JIMBE 3HAYCHHS, B PE3YNIBTaTi JEKLTBKOX
IPUYMH: T0-TIepIle, y Oararbox cdepax
JKHTTS YKJIAQIAHHS TOTOBOPY 3 OTIOHEHTOM
— 1€ €7]MHA AJITepHATHBA TIOYaTKy OliKH,
a IO0-Zpyre, JOTOBOPH HPEJCTABISIOTH
MOXKJIUBICTB 3000B’sI3aTH JIFOIEH 3p00UTH
1I0Ch Y MaiiOyTHhOMY [5, c. 52].

«Pa3ym nemaer crtomp ke HE0OXO-
MUMBIM, YTOOBI JIFOAM BCTYMAJd B
JIOTOBOPHBIE OTHOLIEHUS — AapUiH, 00-
MEHHBAJIHCh, TOPTOBAJH U T.1., - KaK TO
9TOOBl OHU UMEIU COOCTBEHHOCTBY -
crBepmxkye B. @. T'erens [6, c. 128].

ToBopstYM iHIIMMH CIIOBaMHU, PO3BH-
TOK JIOTOBIPHUX BiJHOCHH MDX JIFOIBMH €
NPUPOIHBOI0 T4 HEBIAEMHOIO YacTHHOIO
JIFOZICBKOTO CIUIKYBaHHS.

CydacHe UMBIIGHE 3aKOHONABCTBO
BU3HAYA€ JIOTOBIpP SIK JOMOBJIEHICTH ABOX
a00 OLJIbIIIE CTOPIH, CIPSIMOBAHY Ha BCTa-
HOBJICHHSI, 3MiHy a00 NpPUNUHEHHS IU-
BUIBHUX IIPaB Ta 000B SI3KiB.

B cBoto 4epry, y 1MBLIICTHYHIMN JTiTe-
parypi Tak i He cOPMYIbOBAHO €IUHOI
TOUKH 30py LIOJO0 BH3HAYEHHS HOHATTS
«IOTOBIpY», X04a OUIBLIICTE JOKTPUHAIb-
HUX BH3HAYeHb, (DAKTHYHO BimoOpaxa-
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FOTh O3HAKU OJHOTO ¥ TOTO 5K CaMOTO SIBH-
114, CyTHICTh SIKOTO 3aKPirLTioe cT. 626 1K
Vkpainu. Tak, Ha tymxy M. 1. Meitepa no-
TOBIp IPEACTABIISIE COOOIO B3aEMHY 3IOIY
JIBOX, 200 JICKUIBKOX OCI0, sIka OPOIKY€E
MPaBo Ha YyXYy Ait0, Ta Ma€ MaifHOBHH 1H-
Tepec.[7, c. 156] A M. 1. bapy ctBepmkye
1[0 IOTOBOPOM € BOJIOBHUH aKT, 3aCHOBA-
HUI HA B3a€EMHIH 3roi CTOpiH, Ta CIIps-
MOBaHHi1 Ha BHHUKHEHHS, 3MiHYy 200 NpH-
MTUHEHHS I0pUIMYHHX BiTHOCHH [8§, ¢. 76].
O. A. KpacapuikoB BU3Haua€ IMBLILHO-
MPaBOBHIA JTOTOBIp, SIK BUPaXKEHY, Y (Hop-
Mi SIKy BUMarae 3aKoH, 3Ty CTOpPiH Bif-
HOCHO BCTAHOBIICHHS B3a€EMHHX TpaB i
00oB’s13kiB [9, c. 172].

IMepexonsun mo  Ges3nocepeaHbBOro
pO3MIIsiLy JOTOBOPIB Y cepi aBTOPCHKOTO
npaga, Tpeda cka3arH, 0 BOHU € Habararo
CKJIQ/IHIIIMMHU BiJ] IHIINX JOTOBOPIB B ra-
Jy3i IpaBa HUBUIEHOTO. Lle TOsSCHIOETHCS
CKJIa/IHICTIO BU3HAYCHHS BAPTOCTi 00’ €KTa
aBTOPCHKOIO IpaBa (00’ €KTa aBTOPCHKOIO
JIOTOBOPY ), Ta PO3PaXyHKY MPUOYTKIB, sIKi
MOJKe TPUHECTH HOro BUKOpHCTaHHs. O
HaK, He Ma€ OITHOTO CYMHIBY, III0 aBTOP-
CBbKi JIOTOBOPH CKJIAJAl0Th OKPEMY IPpyILy
caMe IMBUIBHO-TIPABOBUX JIOTOBODIB,
OT’KE JI0 HUX 3aCTOCOBYIOTHCS YCi 3arajib-
Hi MOJIOXKEHHST [IUBUIBHOTO MPaBa, y TOMY
YKCIT, PO3IISIHYTI HaMK (DYHKIIIi Ta TPHH-
LMITH [IMBLUILHO-TIPABOBOTO JIOTOBOPY.

3 mporo npusoxy O. O. Kpacasdiko
3a3Hayvae, 110 HisKi Tary3eBi 0COOIMBOCTI
JIOTOBOPY HE 3MIHIOIOTbH CYTi CIIPaBU, HE
JIKBIYIOTh TOTO (DaKTy, IO KOXKEH J0T0-
Bip IpeacTaBisie coO00I0 3yCTpiuHe Boje-
BUSIBJICHHSI HOTO CTOPIH, IO KOXKEH JI0T0-
Bip HanpapJIeHHUI Ha BiJIIOBIHI FOPHY-
Hi HacHigky. 3a3Ha4eHa YHIBEpCaJbHICTh
JIOTOBOPY 3HAXOAUTD CBIH MPOSIB HE TiJlb-
KH Y TITy3eBUX, & i Y BHYTPIIIHbOT ATy 3e-
BUX pizHOBHAaX. OTKe, OCTaTHRO 3raja-
TH, 11O JIOTOBIP SIK MiJICTaBa BUHUKHCHHS
[UBUIBHUX TPABOBIHOCHH i€ HE TUIBKA
Y MeXax LIUBUIBHOIO 000pOTY, Y 3B’ 3Ky
3 uM O. O. KpacaBuikoB sIK IPUKJIaz Ha-
3UBA€E «IOTOBOPHU SIKi BUKOPUCTOBYIOTHCSI
NP CTAHOBJIEHHI 1 PO3BUTKY CYCHITBHUX
BIZIHOCHH, 1[0 PEIIAMEHTYIOTBCSI HOpMa-
MH aBTOpPCBHKOro mpasay [9, c. 171].

UnHHE 3aKOHONABCTBO YKpaiHH He
MICTHTb HOHSTTS ABTOPCHKOTO JIOTOBODY,
a xaura 4 IIK Ykpainu B3araii iioro He
nasuBae. Tak, gume ct. 1107 LK micTuts,
HE BUYEPIHUH MEpeltik IOroBOPIB 10O
PO3MOPSIKEHHS MATHOBUMH NIpaBaMH 1H-
TEJICKTYaJIbHOT BIIACHOCTI.

Pa3oM 3 TiM, HayKOBE BU3HAYCHHSI aB-
TOPCBHKOTO JIOTOBOPY HA/IA€THCS OararbMa
BUCHHMH.

B. A. Jlo3op1ieB BU3HaYae, M0 «3a aB-
TOPCHKUM JIOTOBOPOM OJfHA CTOPOHA — aB-
TOp HaJa€ MpaBo iHIIIH CTOPOHI — KOpHC-
TyBady BUKOPHCTOBYBATH TBIp, UM PO3IIO-
PSIDKYBATUCS TBOPOM, Y TOMY YH 1HIIIOMY
o0csry, a KOpUCTyBad 3000B’SI3yEThCS
CIUIATHTH aBTOPY BHHArOpOAY 3a BHKO-
pUCTaHHS TBOpY, a0 HaJaHHS MpaBa Ha
posnopsimkenHs Hum» [ 10, c. 46].

0

Ha nymky 1. B. CaBenbeBoi: «aBTOp-
CBKUI1 IOTOBIp — I1€ IOTOBIp PO BHKOPHC-
TaHHS OPraHi3alli€r0 CTBOPEHOTO aBTOPOM
TBOpPY HayKH, JITepaTypu 1 MUCTETBA y
BI/IMOBIIHOCTI 3 KYJIETYPHHMH ITOTpeOamMu
CYCILIBCTBA MPH J0JEPKaHHI 0COOUCTHX
HEMaHOBHX Ta MAHOBHX IIPaB aBTOPa»
[11,c.111].

3a BuzHaueHHsaMm H. JI. Knuk: «y 3a-
TaJbHOMY BUIVISII aBTOPCHKWI JTOTOBIp
MOYKHA OXapaKTepH3yBaTH SIK 3TOJy aBTO-
pa i oprasi3allii-kOpuCTyBaya 3 MPUBOLY
CTBOPEHHSI Y BHUKOPUCTAHHS TBOPY Ha-
YKH, JIiTeparypu i Mucterrsay [12, c. 12].

E. I1. T'aBpinoB 3a3Hauae, 1110 «aBTOP-
CBHKHI JIOTOBIp — 1€ O/IMH 13 BU/IB JIOTOBO-
piB muBiIBHOTO Mpara. [le 3roma cropix,
SIKa CTOCYEThCS. BUKOPUCTAHHS OXOPOHIO-
BAaHHX aBTOPCHKHMM IIPAaBOM TBOPIB HAyKH,
niteparypu i mucrenrsay [13, c. 114].

H. B. MakaronoBa cTBepmxye, IO
«aBTOPCHKUH [IOTOBIp MHPEACTaBISIE CO-
0010 IIMPOKE MOHATTS, SIKS IPOSBIETD-
csl y TOMY, IIIO OJ[HA i3 CTOpIH JIOTOBOPY
— Cy0’€KT aBTOPCBHKOTO IIpaBa, Iepenae
IHIIH CTOPOHI — KOPHCTYBauyy, MaiHOBI
IpaBa Ha YMOBaxX 1 Ha CTPOK, BU3HAYECHHX
norosopom» [14, c. 157].

Ha nymky, B. C. ta P. B. JIpo6 s13k0:
«aBTOPCHKUI JOTOBIp - 1€ JOrOBip, 3a
SIKIM aBTOP TIepeia€ a00 3000B’ A3y EThCS
mepefaTd iHLIIM CTOpOHI CBOI Ipasa
Ha BUKOPUCTAHHS TBOPY B MeXax 1 Ha
yMOBaX, IOTOJKEHUX CTOpoHamm» [15,
c. 215].

Sk GauMMo, BHXOIMYM 13 HaBEIECHUX
nediHilii, OmHI€0 i3 CTOPiH B aBTOPCHKO-
MY JIOTOBOPI 3aBK/IU BHCTYIIA€ aBTOP TBO-
py. OnHak Ha Hauly IyMKY, IPHHIHUIIOBE
3HAYEHHs] Ma€ MPeIMEeT aBTOPCHKOIO JI0-
TOBOpY, TOOTO aBTOPCHKI NpaBa, sKi epe-
Jal0Thes. B cBOIO uepry cTopoHoo aBTop-
CBKOTO JIOTOBOpPY, MOKE OyTH HE TiJIbKU
aBTOp TBOPY, a i iHIIIa 0c00a, KA Ma€ aB-
TOpPCHKE MPaBO Ha TBIip, PO IO CBiTIHTH
. 1 ct. 31 3axony Ykpainu «IIpo aBrop-
CbKe IIPaBo 1 CyMiXHI IpaBay (nani — 3a-
KOH), Y SIKOMY 3a3Ha4a€ThCs IO Iepeaada
MalHOBHX IIpaB aBTopa (uM iHIIoi 0cobu,
sIKa Ma€ aBTOPCBHKE MPaBo) 0GopMILIETHCS
ABTOPCHKUM JIOTOBOPOM.

Ha nanry mymky, aBTOpCBKMI HOTO-
BIp - 1€ 3ro/]a Mi>K aBTOPOM TBOpY HayKH,
JiTepaTypu 1 MUCTELTBA UM 1HIIOI OCO-
0010, sIKa Ma€e aBTOpPCHKe TPaBo, 3 OIHIET
CTOPOHH, 1 KOPUCTYBa4eM 3 1HIIOI CTOPO-
HH, 32 SIKOO aBTOp (UM iHIIMIT paBoOBIIac-
HHK) 3000B’S3y€ThCs Tiepenaru (HalaTH)
KOPHCTyBady, IOBHICTIO a00 4YacTKOBO
MalHHOBE NPaBO Ha BUKOPHCTAaHHS TBOPY,
BU3HAYEHUM CIOCOOOM, 3 JOJEPHKAHHAM
BCIX ICTOTHHX YMOB, Yy BCTaHOBJICHHI
CTPOK, & KOPUCTYBa4 3000B’A3YETHCS BH-
KOPHCTOBYBAaTU TBIp Y BIINOBIIHOCTI 3
nepenaHuM (HaJJlaHUM) HOMY TIPaBOM.

ABTOpPCBKI JJOTOBOPH, 3a 3arajJbHUM
TIPaBUJIOM, YKIIAHAIOThCS y IHCHMOBIH
dopmi. Ycna dopma nependadaeThes CT.
33 3akoHy JMIe AJIsL IOTOBOPY TPO BH-
KOpUCTaHH (OITyOJTiKyBaHHsI) TBOPY Y Tie-
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pionuuHux BupanHsaX. OpHaK, IpoaHai-
3yBaBIIN CYJOBY NPAKTUKY, YCHY (Gopmy,
He MOYKHA BU3HATH ONTHMAJIbHOIO HAaBITh
JUIsL 3a3HAYEHOTO BUIY aBTOPCHKOIO JO-
roBopy. Jlesiki HayKOBIIi POTIOHYIOTh Ha-
BiTb CIeliajibHy CKOpoueHy GopMmy, Ais
JaHOTO BHUIY ZIOTOBOPY, TakK, HAIMPHKIAT
C. A. YepHHieBa rOBOPUTH IIO: «SKIIO
0 CKOpOUEHHI aBTOPCHKHIA TOTOBIp BilO-
OpakaB TIpeJIMET JOTOBOPY Ta PO3MIp BH-
Haropoju, To Takuil JOKyMEHT Oe3yMOB-
HO 3MII[HIOBaB OH TTOJIOXKEHHSI aBTOPIB, & y
Ppa3i KOHQIIKTIB, CIYryBaB JOKa30M iCHY-
BaHHS JIOrOBIpHUX BiHOCHH» [16, c. 35].

3 TOUKM 30py 3arajbHOI XapakTepuc-
THKU aBTOPCHKOTO JIOTOBOPY BIH € KOH-
CCHCYaJIbHUM, OCKUIBKM Ul HaOpaHHS
HUM YHHHOCTI, JIOCTaTHBO 3TOMH MIiXK
ABTOPOM (4H 1HIIIOIO 0CO0OI0, SIKA MA€E aB-
TOPCHKE IIPABO) Ta KOPUCTYBAYEM; B3aEM-
HHM, ITI0 3yMOBJICHO THM, III0 OOMJIBI CTO-
POHH MaroTh SIK IIpaBa, Tak i 000B’sI3KHY;
OIUTATHUM, TaK sIK, 33 HaJaHUil TIPaBOBO-
JIOIIIBIEM KOMIUIEKC IpaB, KOPHCTYBad
HOBHMHEH CIIATUTH OOYMOBJIEHY JIOTOBO-
POM BHHATOPOTY.

Cy6’ exTamMM aBTOPCHKO-TJOTOBIpHUX
BITHOCHH MOXYTb OyTH  (i3wuHi,
OpUANYHI 0coOM, JepXkaBa, Ta iHIII
Cy0 €KTH LUBINBHO-IIPABOBUX BiIHO-
cuH. O/HaK TEPBUHHUMH CY0’€KTaMu
aBTOPCHKOTO TIpaBa 3aBKAM BHUCTYIa-
10Tk (i3UYHI 0COOU, TBOPUOIO MPALCIO
SIKMX CTBOPEHHH TBIp.

Jorosip B aBTOpCHKOMY IIpaBi 3a-
3BUYAll € JBOCTOPOHHIM, 3 OJHI€l CTO-
POHU BUCTYIAaE NPAaBOBIACHUK, 3 1HIIOT
— xopuctyBad. [Ipu mpomy, y SIKOCTI
MPABOBJIACHUKA MOXXYTh BHUCTYIATH HE
TLNBKH aBTOpH — (i3uuHi ocobu, ane i
iHII 0COOH SIKi BOJIOJIIOTH aBTOPCHKH-
MHU TpaBaMH Ha TBip, Y TOMY YHCIIi IOpH-
JTUYHI 0COOM, SIKi MOXYTh TepenaBaTh
IpaBa 110 OTPUMaHi HUMH y BiJIOBif-
HOMY 00Cs3i, Ha 3aKOHHUX MiJICTaBax.
ABTOpCBHKHUH 1OTOBIp MOXe OyTH 1 MHO-
TOCTOPOHHIM, SIKIIO Y HbOMY MpHiiMa-
FOTh y4YacTh JICKUIbKa MPaBOBIACHUKIB,
a0o JeKinbka KOPHUCTYBauiB, KOXKEH 3
SIKMX Ma€ cBOi IpaBa Ta 000B’13kH. Tax,
HanpuKiIaZ, MHOTOCTOPOHHIM MOXe
OyTH JIOTOBIp, Y IKOMY KOXKEH 31 CIiBaB-
TOPiB BHCTYIIA€ K OKpEMa CTOPOHA.

IlpenqMeroM  aBTOPCHKOTO — JOIOBO-
Py BHCTYIalOTh MaifHOBI MpaBa Ha TBIp.
Cr. 31 3akoHy BHM3Ha4ae, HI0 MaifHOBI
IpaBa, sIKi MepearoThcsl 38 aBTOPCHKUM
JOTOBOPOM, MaloTh OyTH y HbOMY BU-
3HA4YEHi, MaifHOBI NpaBa, HE 3a3HAuYCHI B
ABTOPCHKOMY JIOTOBOPI SIK BiIUyXyBaHi,
BBAXKAIOThCS TAKUMHU, 1110 HE TIE€PEa0Th-
cst. OmHaK, OCKUIBKH 332 aBTOPCBKHM JI0-
TOBOPOM TIE€pealoThCd MAaHHOBI IIpaBa
HA BUKOPHCTaHHS KOHKPETHOTO TBOPY, B
Teopii aBTOPCHKOTO MpaBa JOCHTH YacTo
y SIKOCTi IIpeIMETa aBTOPCHKOIO I0OBOPY
PO3IIAAIOTH TBIp, TpaBa Ha SIKWI mepe-
narotbes. Ha Hairy aymky, TBip € marepi-
JIBHUM 00’ €KTOM aBTOPCBHKOTO JIOTOBOPY,
IOPUIMYHAM JK€ 00’€KTOM aBTOPCHKOTO
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JIOTOBOPY € BIJITMOBITHA TIOBEIHKA CTOPIH
ABTOPCHKOTO JIOTOBOPY.

3MiCT aBTOPCBHKOTO JIOTOBOPY, SIK 1
Oy/1b-5IKOTO 1HIIIOTO JOTOBOPY Y LIUBLIBHO-
My TIpaBi, CTAaHOBJIATH IIpaBa i 000B’sI3KK
CTOpiH. 3 iHIIOrO OOKY aBTOPCHKUI J0-
TOBIp Ma€e CBOK creru(iky, ska Bifpi3-
Hi€ loro, Bii mNepeBaXKHOi OLIBIIOCTI
LMBLIBHO-TIPaBOBHX JIOTOBOPIB, BOHA IO~
JSIFa€ 'y TOMY IO 3MICT aBTOPCHKOTO JI0-
TOBOPY BH3HAYA€THCS HE TUIBKH iHTEpeca-
MH 3aKpIIUICHHS JJOTOBIPHOT TUCHHILTIHH
CTOpiH, a U iHTepecaMu OXOpPOHHU abco-
JIFOTHUX IIpaB aBToOpa TBOPY.

Ockinpkn 3akoH TPO aBTOPCHKE
IpaBO MPAKTHYHO HE PETYNIOE 3MiCT
aBTOPCHKOTO JIOTOBOPY, MUTAHHS CTO-
COBHO IIpaB Ta 00OB’A3KiB CTOPiH BU-
pilIy€eThCsI, SIK MPaBUIIO, 32 X BIACHUM
po3cynoM. 3a3HaueHy MO3UIIII0 3aKOHO-
JaBIsSI MOXXHA TOSICHUTH THM, IO 00-
cAr mpaB 1 000B’SI3KIB CTOPIH y Pi3HUX
BUJIaX aBTOPCHKUX JOTOBOPIB HE € OfI-
HAKOBUM, TaK HaIPUKIAJ, 3MiCT aBTOP-
CBKOTO JIOTOBOPY 3aMOBJICHHS € 3HAYHO
LIUPIIAM, HIJK 3MICT JIOTOBOPY PO Te-
pelayy npaB Ha BUKOPMCTaHHS FOTOBO-
ro TBopy. OTXe IHUTaHHSA IIOJAO MHpaB
Ta 000B’SI3KIB CTOPIH aBTOPCHKOTO J10-
TOBOPY MU PO3IVISIHEMO 3 ypaxyBaHHSIM
YCTaHOBJIEHOT MPAKTHKH, Y 3aTaJIbHOMY
BUIISAAL, Ha MPUKIIALi aBTOPCHKOTO J10-
TOBOPY 3aMOBIICHHS.

3a aBTOPCHKUM IOTOBOPOM 3aMOB-
JIeHHs, OOOB’SI3KM aBTOpa HacamIiepes
MOB’sI3aHi 31 CTBOPEHHSM Ta TEPEiadcto
3aMOBHHKY TBOpY. TBip MOBHMHEH OyTH
BUKOHAHHWH 3 IOTPUMaHHSM YCiX BH3Ha-
YEHUX IOTOBOPOM YMOB.

OnHUM i3 TOJOBHUX 000B’SI3KiB aB-
TOpa € 0coOMCTe BUKOHAHHS 3aMOBIIE-
HO1 po00TH, a OTKE aBTOPCHKUIL 1OTOBIp
€ epcoHi(ikoOBaHUM 3000B’I3aHHAM, Y
SKOMY 3aMiHa BHKOHAaBIS (aBTOpa) HE
JOIYCKAETECS, a 3aIydeHHs 10 pobo-
TH HaJl CTBOPEHHSIM TBOPY IHIIHX OCi0
MOXKe 3IHCHIOBATHCS JIMIIE 33 3rOJ0I0
3aMOBHUKA.

ABTOp TIOBHHEH CTBOPHTH Ta Nepe/a-
TH TBIp, Y BU3HAYEHHI JOTOBOPOM CTPOK,
OZIHAaK 3a 3arajJbHUM IPABHUIIOM, JOITyC-
KaeThes 1 JOCTPOKOBA Iiepesiada TBOPY, Y
pasi 3roau 3aMOBHHKA. Y IESKHX BHIIA/I-
Kax TBIp MOXe NepeJaBUTUCS YaCTHHAMHY,
HaNpHKJIaja, 33 aBTOPCHKAM JIOTOBOPOM
3aMOBJICHHSI Ha CTBOPECHHS MHOTOCEIii-
HOTO (iTBMYy.

OO0O0B’sI3KOM aBTOpa € JI0pOOKa TBO-
Py 3a BUMOTOIO 3aMOBHHKA. OTxe, ¥ pasi
KOJIM TBIp y LIJIOMY BiJIOBiJa€ yMOBaM
JIOTOBODY, aJIe HOTpeOye BHECCHHS IEBHUX
YTOYHEHb a00 BUIIPABIICHb, 3aMOBHHK Ma€
NpaBo BUCYHYTH BUMOI'Y CTOCOBHO 3a3Ha-
YeHHUX il y MeXaxX YMOB JOTOBOPY.

OkpiM 1pOTO, 32 YMOBAMH KOH-
KPeTHUX aBTOPCHKHX JIOTOBOPIB aBTOP

3000B’s13aHUI OpaTy yyacThb y MiATOTOBLI
TBOPY IO BUKOPUCTAHHSI.

OOOB'sI3KOM aBTOpa BBAXKAETHCS Ta-
KO J00pOCOBiCHE BUKOHAHHS 3aMOBJIC-
HOI pobotu. Tak, aBTOp TMOBHUHEH CTBO-
PUTH 3aMOBJIECHMI TBIp Yy BiIIOBITHOCTI
JI0 BUMOT 3aKOHOZIaBCTBA y cepi aBTop-
CBKOI'O TIpaBa, He MOPYIIYOYH IIPU LIEOMY
TpaB Ta IHTEpeCIB TpeTiX 0ci6. Maemo 3a-
3HAYUTH, 10 HA Cy9acCHOMY eTaIli JOCHTb
YJaCTHMU € BHIIQJKY ILIAriaTy, HeBipHOTO
LUTYBaHHS 3 TIEPEKPYyUECHHSIM 3MICTy BH-
CJIOBJIIOBaHb, HESKICHOTO INepeKiIamy Ji-
TepaTypHUX TBOPIiB — BCE IIe OOYMOBIIOE
B&KJIMBICTh 3aKPIIUICHHS 3a3Ha4Y€HOTO
000B’SI3Ky y paMKaX aBTOPCBHKOIO JIOro-
BODY.

Takox, HEOOXITHO JIOJaTH, IO 3 MO-
MEHTy YKJIaJaHHs, Ta Ha MPOTA3i BCHOTO
CTPOKY il aBTOPCHKOIO IOTOBOPY IIPO
nepeady BUKIIOYHUX TIPaB, aBTOP HE Mae
npaBa nepeaaBarty 0e3 3roi iHIIOL CTO-
POHH, IIpaBa Ha BUKOPHCTaHHs TBOPY ab0
HOT0 YaCTHHH, TPETIM 0co0aM.

IITo cTocyeThcs 3aMOBHHKA, TO SIK
MpaBUIIO, BiH IpHiiMae Ha cebe HACTYITHI
000B’s13ku. [To-niepire, BiH MOBUHEH NPHU-
HHATH Ta PO3NITHYTH HaJaHUH aBTOPOM
TBIp, TOOTO MEPEBIPUTH HOTO SKICTh Ta
oopmiienns. Criocid npUiHHATTS Ta po3-
DIy TBOPY, 3aJ€KUTh BiJ 3MICTy KOH-
KPETHOTO aBTOPCHKOTO AOTOBODY.

ITo-mpyre,  3aMOBHHK-KOPHCTYBad,
SIKMHA TIpUiMae mpaBa Ha BUKOPHCTAHHS
TBOpY, 3000B’s13aHUi 3a0e3neuuTd J0-
TPUMAHHS OCOOMCTHX HEMAaHHOBHUX IIpaB
aBTOpA.

ITo-Tpere, aBTOPCHKHI JIOTOBIp, SIK
MIPaBUJIO € OTJIATHIM, TOMY OJTHUM i3 OCHO-
BHHUX 00OB’SI3KiB 3aMOBHHKA € 000B’SI30K
criatiuti  BuHaropoxy. lleit 000B’s130k
KOpPECHOH/yE i3 IPaBOM aBTOpa HA ILJIaTy
3a BUKOPHCTaHHS TBODY, AK€ 3aKPIILTIOE
cT. 445 11K Vkpainu. CTpok Ta MOpsioK
CIUTaTH aBTOPCHKOI BU3HAYAIOTH CaMi CTO-
POHH Y JIOTOBOPI.

OxpiM 1bOr0, aBTOPCHKUII JOroBip
MOXe niepeadavaT 000B’ 30K 3aMOBHHKA
BITHOCHO PCaJIbHOTO BHKOPHUCTAaHHS TBO-
py. Tak, HaBiTh [IK PCOCP nependayas
000B’S130K Oprasizanii Mpo BUKOPHUCTaH-
Hs TBOpY. 3rizHo 3i c¢T. 510 IIK PCOCP,
3a aBTOPCHKHUM JIOTOBOPOM IIPO Hepenady
TBOpPY JUIi BHKOPHCTAaHHS OpraHi3arlis
Oyna 3000B’s13aHa 3MIHCHUTH a00 PO3IIO-
YaTy BUKOPUCTAHHS TBOPY OOYMOBJIECHUM
JIOTOBOPOM CHOCOOOM, y BCTaHOBJIEHHUI
CTPOK, SIKHI He MII TIepeBHUIIYBaTH IBOX
POKIB 13 1Hs yxBasieHHs TBopY [17]. Humni,
3aKOHONIABCTBO HE IIOKJIaJae O0OOB’ 30K
pEasIbHOTO BHKOPHCTAaHHS TBOPY Ha Ha-
OyBad4iB aBTOPCHKUX IPaB, OIHAK aBTOP,
skuii Oaxkae Toro, mo0 Horo TBip, OyB
JIOBEIeHUH 10 IyOniky, Mae NpaBoO BU-
Maraty BKJIFOYCHHS 3a3HA4Y€HOi YMOBH B
ABTOPCBHKUI TOTOBIP.

LEGEA SI VIATA

Iopsn 3 OCHOBHMMH OOOB’SI3KaMH,
sIKi OyJIM HAMH PO3IVISHYTI, B @aBTOPCHKHX
JIOTOBOpax MOXYTh MepeadadaTucs u ae-
SIKi 1HIII 0OOB’SI3KH, ICHYBaHHS SKHX, 3a-
BXKIH OOYMOBITIOETBCS CIICIU(IKOIO KOH-
KPETHOT'O BUJLy aBTOPCHKOTO JOTOBOPY.

BucnoBku. Takum 9riHOM, B pe3yib-
Tari JOCIIKEHHS aBTOPCHKOTO JOTOBO-
Py, MaEMO KOHCTaTyBaTH, 0 YKpaiHa Ha
anp e He HaKOIMMYMIA JIOCTAaTHHOTO
JIOCBifly Y IPaKTULli AOTOBIPHOTO PETYIIIO-
BaHHS aBTOPCHKHX BiTHOCHH. 3akoH «I1po
ABTOPCBKE TPaBO 1 CyMDXHI IpaBa» He
MICTHTD TOHSTTS. aBTOPCHKOTO JIOTOBOPY,
LK B3araui iforo He Ha3uBae, 6araro Cro-
piB BUHHMKAE Yepe3 YKIIaJaHHs JJOTOBOPIB
PO BUKOPUCTAHHS TBOPIB Y MEPIOMYHNX
BUJAHHAX B ycHill popmi. Tomy, Ha Hary
IYMKY, MU MaeMO BIOCKOHAJIUTH DPiBEHb
IIPaBOBOTO PErY/IIOBaHHS JOTOBIPHUX BiJ-
HOCHH Yy c(epi aBTOPCHKOTO TIpaBa i npu-
CKOPHTH TMOJAJIBIII HAYKOBI PO3POOKH.
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