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LEGEA SI VIATA

THE GENESIS OF UNDERSTANDING LEGAL NORMATIVITY

AND ITS ELEMENTS

L.I. ZAMORSKA

PhD, Associate Professor, Department of theory and history of State and law
Faculty of the Chernivtsi National University

Odessa Law Academy, Ukraine

SUMMARY

In this article the theoretical aspect of category is widely examined ““ normativeness of law” and place in her structure of
equitable rights, legal duties, legal facts and other categories and concepts.
Key-words: are social normativeness, normativeness of law, equitable right, legal duties, legal facts, definitive norm.

REZUMAT

in articol este analizat pe larg aspectul teoretic al categoriei de ,,normativitate juridica” si locul drepturilor subiective,
obligatiilor juridice, faptelor juridice si al altor notiuni 1n structura acesteia.
Cuvinte-cheie: normativitate sociald, normativitate juridica, drept subiectiv, obligatii juridice, fapte juridice, norma

definitiva.

PE3IOME

B nanHOII cTaThe MUPOKO pacCMaTpUBAETCA TEOPETUUECKHUN acTIEKT KaTerOpUH «IIpaBOBas HOPMAaTHUBHOCTE» U MECTO B
e€ CTPYKType CyObeKTHBHBIX IPaB, OPUANIECCKUAX O0S3aHHOCTEH, IOPHINIECKUX (DAKTOB M APYTUX KaTETOPUIl U TIOHATHH.
KiroueBble cioBa: connanpHas HOPMaTUBHOCTh, HOPMAaTHMBHOCTH MpaBa, CyOBEKTHBHOE IPaBO, IOPUANIECCKHE
00s13aHHOCTH, I0puAnYecKre GakThl, eUHUTHBHAS HOPMA.

esolution of the problem.

A study on the problem of
legal normativity in our time is one
of the key tasks of legal science.
In addition, in order to understand
the contents of this category, select
the basic elements that constitute it
have its existence.

The purpose of the study was
defined as the essential analysis of
legal normativity in modern soci-
ety in their interaction.

The main material. Compo-
nents of the expression in the law
are themselves assuring the rights
and responsibilities of individuals,
organizations and States. The rights
and freedoms of the individual are
financially associated, law periodi-
cally laid down and guaranteed by
the possibility of an individual to
possess and enjoy specific social
benefits: socio-economic, spiritual,
political and personal [1].

Thus, the rule of law provided
for the personal rights are generic
features of subjects to participate
in public relations. This applies to
citizens, foreigners and persons
without citizenship, government,
public, businesses, etc. In turn, re-
sponsibility — is reduced to a com-

mon denominator, standardization
of all the demands that cannot be
run outside of the normal existence
of society. If the ordering of ex-
ternal signs entities aims to high-
light the social weight of the entire
member of a social relationship,
systematization defines the rights
and obligations of the type, model
of participation.

Entities shall cooperate with
each other through a set of rights,
and responsibilities. It should be
noted that under the subjective
laws of modern jurisprudence un-
derstands “measure legally pos-
sible behavior that meets the inte-
rests of particular individuals (in-
dividual)” [2], and legal responsi-
bilities - is required by laws and
regulations necessary measure of
individual behavior [3]. Thus, the
rights and responsibilities — a key
element of any legal regulatory
and social system. Without them it
is impossible to imagine the exis-
tence of legal subjects, as it loses
its practical value. Fundamental
rights and freedoms, their breadth,
the reality, the warranty express
not only the factual and legal po-
sition of the individual in society,

but also the essence of democracy
existing in it, a way of life, the so-
cial opportunities that are inherent
in the social system [4].

In order for a particular behav-
ior, a particular action or measure
should become possible behavior
(etc., the right or obligation) need-
ed some conditions. The behavior
of citizens and the organizations
acquire dimensional character only
when they order. First of all, you
need the repetition of this behav-
ior, in which they confirmed the
practical importance. The bearer
of the conduct in question must be
sufficiently broad participation of
public relations. Activity acquired
character of the measure or scale, if
it is interested in the general popu-
lation. In this case, the extent of
social networks depends on their
practical utility and expediency
[5]. Then this action is recognized
by the state particularly significant,
valuable for social progress and is
taken under protection. So accumu-
late prescriptive (normative) the le-
gal information that is concentrated
in specific legal means: rights and
responsibilities, benefits and sus-
pension, rewards and punishments
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— the impact on the interests of the
individual [6]. Thus is born the
system of rights and obligations.
Their collection is systemic. In this
system, each element corresponds
to the other (rights, obligations, re-
sponsibilities, rights), and all have
their horizontal and vertical hierar-
chy. In terms of regulations and re-
sponsibilities important to the prop-
er relationship between these cat-
egories. Violation of the principles
of universality, commitment, con-
stancy in relation to these categories
leads to deformation of the whole
legal superstructure of society.

The presence of the balance in
this system means consistent har-
monious development of the entire
social order. Violation of any of the
regulatory balance leads either to
the right or unreasonably high, in
contrast to their infringement and
breach of duty. Sets a dangerous
precedent that could disrupt al-
ready formed the scale, the scope
of behavior and activity result is
unbalancing the entire legal sys-
tem. This sin, as a rule, the transi-
tional periods. In the transition to
a market economy in our reality of
legal nihilism and tyranny of par-
ticular importance in a number of
the leading principles of the rule
of law that directly serve to protect
human rights, the principle of hori-
zontal action becomes public law in
the field of private law relations. It
is about respecting the fundamental
rights and freedoms and their pro-
tection in the relationship between
individuals, for example, when
making a deal to rent a property,
labor agreements between private
companies and citizens [7]. While
in a foreign legal science are of the
opinion that in the relationship be-
tween employers and employees is
hardly possible to find equality in
the “pure” form. So it is clear that
the labor laws are highly differenti-
ated rates for those and others [8].

Among the challenges of the
third millennium in the field of hu-
man rights but the European Court

0

of Human Rights of the Council
of Europe highlights the follow-
ing: legal protection of prisoners’
rights, the creation of human con-
ditions in places of detention, the
implementation of the legislation
on the prohibition of torture and
inhuman and degrading treatment,
protection of economic and social
rights In particular, the provision
of guarantees to freedom of profes-
sions and businesses, the protec-
tion of minority rights [9]. But es-
sentially it comes to restoring and
regulatory activities of the state,
bringing it in line with the existing
legal scales and measures, which
are mainly legal rights, freedoms
and responsibilities.

The problem of normative rights
and duties is not only legal. We are
talking about the rights and obliga-
tions in terms of the legal form of
social normativity as a means of
ordering social relations, and hence
as a means of maintaining social
stability and the removal of social
conflicts. A relationship in nature
variety.

Relationship minority and ma-
jority owners of real and nominal
fraught with conflict, precisely be-
cause the existing regulatory viola-
tions of their relationship.

When one social group, not only
fails to fulfill his public duties, but
also grossly violates the rights of
other social organizations, there
are grounds destroying existing
normative relations. To eliminate
the need of large-scale conflict, the
society represented by the state to
fulfill its obligations and exercise
the rights helped to groups that
are in the minority or are unable to
exercise their rights themselves by
virtue of their physical disparities.
That is, the right regulatory tool
supports coordinate the interests of
people. If the social norm, speak-
ing as one of the elements of social
behavior ceases objectively reflect
certain interests, their dialectic, it
loses its regulatory function, or re-
duces its effectiveness [10].
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Actual inequality in the politi-
cal and economic regulatory level
leads to inequality and normative-
legal level. Influential social cir-
cles through political institutions
begin to infringe on the rights of
their opponents. Sometimes the
role of the offender balance of
rights and responsibilities acts by
the state. Sure, every truly demo-
cratic society should strive to pro-
tect the rights of workers. Howev-
er, the emergence of “Solidarity”,
for example in Poland shows that
the government can cut back on
the rights of workers, at least as
well as it can be made private em-
ployer [11].

General idea of inalienable hu-
man rights, the concept of the rule
of law are intended to maintain
equality in the actual legal in-
equality. In the absence of basic
legal conditions for the presence
of the unity of rights and obliga-
tions of certain members of soci-
ety policy ensures the equality of
legal capacity. This expresses the
value of this element of the legal
form of normativity as the rela-
tionship of rights and duties. Their
universality, sustainability ensures
the stability of the state on various
internal turmoil.

However, it would be wrong to
think that the directive, the “pure”
legal method of stabilization can
be effective long term. In order
to maintain parity of the powers
given to the parties to provide legal
and regulatory requirements at the
level of the economy: on the level
of production, exchange, consum-
ption and distribution.

The dominant form of owner-
ship is not able to provide their
owners no equality of laws, or
their guarantees. And is a natu-
ral occu-rrence in the public mind
the idea of civilian property. That
is because the concept of civilian
property owner becomes every
such property by an individual —
not private property. On the other
hand, this is not the base for level-
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ing, but the principle of a new legal
equality, on which alone the post-
socialist law. It was this moment of
economic equality opens the way
for formal equality [12].

The reaction of participants in
public relations at the various phe-
nomena is the formation of the re-
quired measures of behavior (rules)
and giving members of the public
powers. But to work out some kind
of a measure of behavior, based
on a multiple of repetition must
be some meaning. Infinite chain of
identical actions must have a com-
mon denominator.

Regulatory element mediating
social life appropriate to call the
actual circumstances of life that are
subject to systematic, uniform in-
terpretation.

We are most interested in, not
all circumstances, but only those
that have a large social significance
and thus require a legal shell. Any
model of behavior is a reaction to
the ongoing social phenomenon.
This could be the reaction of ap-
proval or disapproval response. In
any case, a generalization of nor-
mative behavior as an expression
of social reaction requires in turn
and order in the public’s perception
of the facts. This kind of arrange-
ment is done by isolating the same
traits and characteristics, identify
the nature of the related phenom-
ena. They are both strong-willed
content and independent of human
will and consciousness.

Legal normativity in this case
and is to allocate a single forceful
“conscious” of the type of a large
group of events and activities in or-
der to assess the circumstances in
terms of their value, usefulness or
harmfulness. These events regular-
ly, equally knocking at the door of
public consciousness and demand
an answer. Public reaction to the
facts and figures of a dual nature.
On the one hand - this is the forma-
tion of certain standards of beha-
vior. On the other - standard quality
assessment of the data. Evaluation

of evidence should be pre purpose
of establishing their credibility,
truthfulness, determination of their
relevance to the present case and
the importance to draw final con-
clusions on the case [13]. In the
theory of law, these circumstances
usually called legal facts. Being
recognized by law, they already re-
quire quite specific, uniform, man-
datory influence by their appea-
rance. It is an essential element of
legal forms of social normativity,
because it operates all the regulato-
ry mechanisms in accordance with
a given program.

However, the legal fact is an
element of the operation and regu-
latory impact of established legal
forms. And it has the second case.

In the first case we are talking
about the actual circumstances of
life that define not only regulatory
action (operation) of law as nor-
mative, order of legal phenomena
themselves. After all, society’s need
for certain behaviors externally
objectified none other than, as in
these factual circumstances.

But the legal facts are social
phenomena when recognized as
such by the law, as indicators of
self-regulatory systems. Before
they are considered just life circum-
stances have a normative character
and requiring legal registration. But
there is a contradiction between the
social system of the entire regula-
tory and legal form. The legal form
of social normativity tends to lag
behind on its content. Life creates
ever new circumstances requiring
legal consolidation. However, the
legislature can not objectively to
keep up with the innovations and
practices of legal form provides
sometimes already outdated regu-
latory model and does not notice
the realities of the day.

Normative, not only the appear-
ance and functioning of legal phe-
nomena. Standards and the result
of this operation is derived from its
purpose.

Therefore, elements of the regu-
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latory law can define the goals and
objectives of the law. Projected le-
gal consequences accident relevant
to the normative form of law. After
all, any legal structure created for a
purpose. This goal has largely de-
termines the nature and character
of the normative patterns of beha-
vior [14].

The result, targeting standard,
yet, not being achieved, already
forms the basic contours of a fu-
ture regulatory scheme. Therefore,
the aim appears inevitable element
of normative forms of law .. From
the perspective of interdependence
with further regulatory action on
these forms of social practice, legal
purposes can be divided as follows:
the entities committing lawful, so-
cially useful activities, preventing
illegal activities, the implementa-
tion of the negative consequences
for violating the law. In one and the
same form of law, these objectives
are closely intertwined, however,
you can always select a single,
highest priority, which is the main
content of the regulation, the agree-
ment with the normative content or
legal custom.

It should be said here about the
sanctions and their relation to the
goals. Under the sanction of the le-
gal norm should be understood - a
common legal assessment mind
wrongdoing, the implementation
of which it is applied [15]. We see
that, on the one hand, the sanction
can act as an independent objective
form of law. On the other — the legal
consequences of failure, ignoring
the law serve as an integral part of
any regulatory and legal education.
They are a guarantee of the regula-
tory action of these structures.

The various subjects of law are
trying to participate in public life
and antisocial antinormativnym
way. Thereby violated the rights
of other parties, break-resistant
scheme of life. There is a risk of a
failure of the regulatory system. A
natural result of this is offensive to
the violators of adverse effects.
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Effective sanctions restores the
limits beyond the needs and inter-
ests of the.

Punishment as a consequence
of misconduct is not only a gua-
rantee for maintaining normative
for all law-abiding members of so-
ciety, it is also a way to keep the
offender within the existing legal
and social environment. ,,Punish-
ment, punishing criminals .., is at
the same time its a sheer will, the
primary being of his liberty, his
right - but there is also a law, the
provisions in the criminal, that is,
its cash-sheer will, in his act. For
his act of a rational being to con-
clude that it is something universal,
that they set the law, which the of-
fender has admitted to this act for
themselves, for which he, there-
fore, can be summed up as under
the right” [16].

The standard value of the estab-
lished legal consequences is their
enormous role in the choice of ori-
enting behaviors. Normativity of
the final result is a major motive
for this choice.

Considering normativity in
law, is unacceptable to ignore the
normative and legal concepts and
categories. Concepts and catego-
ries — is the next element of the
regulations.

The term “concept” is used in
a general sense to denote the form
of understanding the essence of
phenomena, reflecting the univer-
sal and essential items. Legal sci-
entific concepts - is meaningful,
substantive images that reproduce
in thought (ideally) the objective
essence of real processes and legal
reality of the relations existing in
it, and express a specific legal def-
inition of data quality processes
and phenomena [17]. This kind of
ideal regulatory and legal reflec-
tion of the objective tendencies
characteristic of both the sense of
justice and law. We are also inte-
rested in the legal concepts con-
tained in the law.

Lawsthatcontain legal concepts,

0

usually called starting, constituent,
the definitive rules of law. Inherent
to all of them in common — they are
legally fixed (established) the legal
status of any substantive or proce-
dural. This is done either by its ver-
bal symbols, or specify one or more
essential characteristics, or the full
definition (definition) [18]. As cor-
rectly pointed A. Hvorostyankina:
“Standards-definition — these are
rules that contain the definition of
the legal categories and concepts”
[19]. Or that the legal quality inhe-
rent in some aspects of social life,
finds its “character”, his concept,
his “image.” Such concepts and to
speak with one unifying principles
of normative generalizations of
social processes. In addition, they
have considerable value as “appli-
cation” means used for optimiza-
tion in the regulatory impact on the
social practice of legal forms.

To transform into a legal rule
social laws need to formulate a
principle desired behaviors, define
the goals, objectives, participation
and some other provisions. These
categories should be given a legal
form, they must acquire a univer-
sal, uniform, mandatory. Only after
that, based on the elaborated, it is
advisable to build the planned legal
structure. Normative significance
of these phenomena can be com-
pared to the supporting structure
of the building. If you roll one sup-
port, it plays out the entire project.
Therefore, the general concepts of
a formal, is a pre-condition for the
establishment of the legal regime.
In legal terms reflect the essence
and condition of mass social gen-
eralize series.

In addition, regulatory and le-
gal categories bears the imprint of
the economic, political, ideologi-
cal, normative, ie some of the legal
concepts is also a component of
other systems.

Above we discussed the ele-
ments that are the components of
the regulatory mechanism of gen-
eralization of social reality. They
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are the parameters, the criteria ac-
cording to which the law created as
a form of legal norms.

In this regard legitimate interest
in the role of law as a form of per-
ception and reflection of social nor-
mativity, which acts as a complex
category and the basis of formation
of legal norms. Social normative
acts as a special, specific category
of'social reality, which is character-
ized by the presence of such basic
features that is typical of her, that
is, it is such as: frequency of social
processes (events, relationships) is
typical of social relations in a soci-
ety, the stability of social relations
expresses the common (a univer-
sality) of social relations and phe-
nomena it is a way of expression,
modeling typical, common and
mandatory social connections and
is characterized by binding (imper-
ative) normative models (models)
which owns social coercion [20].

The law is a general form of the
particular and individual. In order
to translate the individual and the
particular to the universal and ab-
stract, realizing the wealth of sepa-
rate individual specific behavior,
are required regulatory parameters
that together and forms a norma-
tive education as a right.

The law to be considered the re-
sult of the system analysis of a large
number of different events and ac-
tions that are classified according
to standard criteria. The result is
the pattern of behavior that can be
successfully replicated in order to
obtain a positive result.

The speed and efficiency of the
result will depend on how fully re-
flected in the law a set of norma-
tive systems. Everything Counts:
Does time normativity, recorded a
time of the norm, which meets the
expectations of the social reality,
whether there is a spatial norma-
tivity, and what is the scope of the
legal behavior, take into account
whether the legal personality of
normativity, outlined a number of
possible participants in the future
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actions; clearly defined their cri-
teria, the extent to which imple-
mented the regulatory normative
postulates, established a balance,
equity performers through the sys-
tem correlation of rights and obli-
gations, etc.

Legal forms of normativity, one
of which is right, act not just as a
passive means of social expression
patterns. These are independent so-
cial entities with designated func-
tions. Through these functions,
and ordering is the impact of these
forms of behavior in society.

In regulatory law can be di-
vided into two sections: objective
and subjective. Objective aspect of
normativity in law — a measure of
the severity of a rule of the most
important systemic factors that de-
termine the direction, the “face” of
the social order.

Subjective cut lies in the ability
of society to bring the developed
behaviors to the consciousness
of its citizens, the ability to make
them universal yardstick of human
self-regulation. Both aspects are
closely intertwined, interconnected
and interdependent.

The ability of the law to fulfill
its social function - the best indica-
tor of the value-weighted regulato-
ry approach when drafting regula-
tions. As the functional analysis of
the law, each of them, regardless of
industry sector, to some extent per-
forms the mechanism of legal regu-
lation of such features as a function
of the orientation of the state and
function of public evaluation of
different options for the behavior
of subjects of law [21].

Functional efficiency of the law
- is the result reflect the statutory
criteria. The orientation of the legal
behavior of members of society to
achieve some positive results po-
ssible without regulatory precon-
ditions study this behavior, predict
possible consequences.

We’re often seen how “good”
legal provisions “die”, and not
having to perform its function, and

simultaneously discredit their au-
thors and initiators. This happens
often because you can not put the
rule of law “on stream”, run into
widespread “use.” The absence of
clear language, properly reflect the
social, including the legal normati-
vity, the uncertainty of the proposed
scheme of conduct, unsteadiness
guarantees create the conditions
under which this provision can not,
and certainly could not work.

All this is the result of the lack
of a clear-cut system of standard co-
ordinates in which any rule of law
as soon as she takes a position in
the legal regulation. — a coordinate
system seems to be a slim package
of legislative acts, which contain
the normative foundations of law,
ie “Regulatory squared” [22].

Therefore, it is advisable to do
some practical conclusions. We
need to develop uniform legal time
criteria, to classify them into di-
fferent areas of law, useful docu-
ment, of course, would facilitate
the work of specialists, would all-
ow to quickly get answers, such as
those associated with determining
the time would contain all the legal
information on this issue.

Today sectoral legislation “pull
apart” the normative criteria. Cre-
ation of a special kind of “regulato-
ry” laws can significantly improve
the quality of instruments pro-
duced, the process of law enforce-
ment, strengthen the rule of law in
society.

Thus, exploring the regulatory
rules, note the following points.

Right product performs the
objective laws of social develop-
ment, and is a distinctive design of
regulatory requirements of life. It
is interconnected with other regu-
latory systems (morals, customs,
traditions, religion, etc.) and break
them, isolate unacceptable.

Right - this is a set of rules and
a system to make it non-standard
items is not allowed.

Here there is the diversity of
regulatory manifestations, their
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peculiar hierarchical subordina-
tion and coordination with other
regulatory systems, the variety of
forms of expression and diversity
of forms and levels of influence on
social life.

Law itself and its characteristic
features are the most important so-
cial regulatory requirement. Each
country knows the law. But in spite
of the diversity of national legal
systems, they have a lot in common
and characteristic in the essential
and the outside. This is a manifes-
tation of social, including the legal,
normative requirements of social
development. A comparison of le-
gal systems can identify common
and national normative expression.

Law consists of rules. They are
required to reach a clear design and
all major parties to the regulatory
requirements and manifestations,
and therefore regulation. Right -
control, and perfection of regula-
tion of relations and behavior of
people is directly dependent on the
quality, optimal concentration re-
quirements of normativity.
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SUMMARY

The political system is the result of conscious political activity of citizens and
it is embodied in various institutions that are endowed either only with purely
political activities (political parties and social movements), or with static and
political activities (Parliament, Head of State, Government and the State itself
“institution of institutions ).
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relationships; whole; procedures electoral democracy; sovereignty; nation; par-
liament; government; state power; constitutional system; the Constitution; form
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REZUMAT

Sistemul politic este un rezultat al activitatii politice constiente a cetatenilor
si este incorporat in institutii cu activitati doar pur politice (partide politice si
migcari sociale) sau cu activitati statice politice (parlament, seful Statului, guvern
si Statul In sine ca ,,institutia institutiilor”).

Cuvinte-cheie: teorie generala, stiintd politicd, lege constitutionald, sistem
politic, subsistem, autoritate, institutie, procedura electorald democratica, su-
veranitate, putere de stat, sistem constitutional, partid, organizatie politica, me-
dia, opozitie, principiu, superstructura, ONG, control.

ANNOTATION

Topicality. The scientific and
technical progress has encom-
passed all areas of life and con-
temporary thinking, formulating
and transforming various theories
into practice. Today the world is
studied from various scientific
perspectives, including systems of
various types, such as social and
political viewpoint.

Currently, the study of the
“political system” is of great ne-
cessity, at least for the following
reasons. Firstly, contemporary hu-
man society is characterized by
citizens’ increased political activ-
ity with direct participation, on
the basis of universal suffrage,
formation of representative bod-
ies of state power and exercising
control over their activity. In other
words, through their conscious ac-
tivity, citizens either directly form

political institutions, elements
of the political system (political
parties, Parliament), or they do it
through their representatives, and
thus contribute to the formation
of other political institutions (Go-
vernment, Head of State).

Secondly, it is necessary to
identify political institutions as an
element of the political system, as
well as their place and role in the
system. And once the political sys-
tem is structured, it is necessary to
determine scientifically its general
properties and features. Thirdly,
the study of the “political system”
in domestic doctrine is only at its
beginning, whereas the scientific
study of the “political system” will
contribute to the effective control
of its functionality.

Research methods: analysis
and synthesis of theoretical con-
cepts, logical and formal investi-
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gation, correlation of concepts and
categories, application of the logic
square laws, the historical method
— development of theories regard-
ing the category of “political sys-
tem”, comparison — both between
social and political sciences, and
between the latter and the legal
doctrine.

Sources used. The paper is the
result of analyzing the research in
the field of social, political and legal
science, by the following authors:

a) Local: I. Guceac, N.M. Iva-
nov, Juc V., V. Josanu, I. Rusandu.

b) Romanian: Delanu I., Dra-
ganu T., Ionescu C., Tomas S.,
Voiculescu M., Dagh V., Apostu
1., Ceterchi 1.

¢) American: Easter D., Dahil
Robert, Abrarian G.

d) Russian: Marcenko M. N.
and others.

Overall, twenty-one doctrinal
sources and two normative acts
were studied.

I. Theoretical Concepts Re-
garding the Definition of the No-
tion of “Political System”

The middle of the twentieth
century is characterized by the
scientific-technical revolution
that virtually swept all spheres of
social and economic life, and all
branches of science, including
cybernetics. Among other innova-
tions, cybernetics gave rise to the
“general systems theory”, which,
in turn, gradually encompassed a
whole range of sciences, including
political science and, a little later,
constitutional law as fundamental
legal science.

It is under the influence of gen-
eral systems theory that the Ame-
rican political scientist David Eas-
ter for the first time used the term
‘political system’ in his work “The
Political System” written in 1953.

Starting from the superlative of
“ensuring intrinsic unity necessary
to political sciences”, the political
scientist proposed the concept ‘po-

litical system’ as means to achieve
the goal that was set [14, p. 83].

The concept was developed
by its author, as indicated by lo-
cal political scientists [19, p. 77],
in order to avoid ambiguity in the
concept of state [15].

As indicated by V.Ivanov, the
phrase “political system” includes
two categories, and namely: The
“system” that has a general scien-
tific character, and “politics” — a
general sociological category [18,
p. 246].

According to the author’s
opinion, the “system” is an inte-
gral structure, an organic whole
that consists of elements (compo-
nents) forming a fixed unit, and
not just a conglomerate of indefi-
nite elements. This unit is ensured
by the presence of homogeneous,
complex links between elements,
which, in case of changing a com-
ponent, entail change of one or
more other components.

Such links ensure the integrity
of the environment and are a spe-
cific form of interaction in which
changes of components take place
while maintaining the integrity of
the system and each component
with its methods is involved in so-
cial performance. However, they
convey the system new qualities
that are irreducible to its compo-
nents [18, p. 246-247].

But the author does not reveal
the category of the “political”. But
political scientist M.Voiculescu
presents both components. So, by
“system” he means “a set of ele-
ments and relationships of interac-
tion, rules that constitute the struc-
ture of these assemblies or sets”
[23, p. 181].

Whereas politics is “human
activity concerns the making and
implementation of decisions in-
vested with the authority of soci-
ety, for these decisions are made
(...) politics implies an activity or
process” [23, p. 26-27]. In conclu-
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sion, the political scientist notes
that “the political system implies
the existence of structures or mo-
deled links” [23, p. 27].

Another opinion originating in
Romanian political doctrine says
that “the political system com-
prises institutions and processes
that enable the citizens of a state
to apply and modify public poli-
cies” [22, p. 226].

Both American political doc-
trine and the Western European
one are not unanimous regarding
the definition of “political sys-
tem”.

For instance, the American po-
litical scientist Robert A. Dahil
thinks that a “political system” is
a stable model of human realities
which includes power, author-
ity, or rule of conduct [11, p. 6].
Another opinion underlines that
the “political system” represents
“all the bodies that make politi-
cal decisions, general compulsory
norms, standards of conduct, the
breach of which entails the repres-
sive power of the state” [1].

The European political science
cconsiders that a political system
forms the totality of decision-
making processes regarding the
entire global society [20, p. 34].
Yet another opinion about the
“political system” is defined as an
“ensemble of political structures
established through expressing
democratic electoral processes
and, periodically, of the sovereign
will of the nation, targeting exer-
cise of governance” [6, p. 35] .

The “Political System” is also
a subject of indigenous political
science that identifies political
system with “governmental insti-
tutions and their activities” [19, p.
7]. Developing on the subject, the
authors note that the term “politi-
cal system” is used in its both nar-
row and wider sense. In the narrow
sense the “political system” pres-
ents a “totality of interactions be-
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tween governmental institutions”.
Whereas taken broadly, the “poli-
tical system” is “all the elements
of political life which interact with
each other and other systems that
make up the society, their work
being the result of global decision
making” [19, p. 7].

In our view, we believe that
the first definition is too narrow,
because it leaves out the notion of
political parties that are not part of
government institutions. The se-
cond definition is too broad, since
it includes “other systems”.

Another issue raised by the au-
thors is “to determine differences
between the political system and
other systems” [19, p. 7]. Scien-
tists say that “political system” is
specifically customized for “spe-
cific” outputs “; the political sys-
tem transforms the needs, wishes,
and aspirations of people in deci-
sions that become global in char-
acter, they target the community at
large, having a binding character
for all its members”.

As far as our own opinion is
concerned, the “political system”
can not, all by itself, “transform”
the needs, wishes, and aspirations
of people into general binding de-
cisions. This function is left only to
certain institutions, which are po-
litical system elements, such as the
Parliament and the Government.

The legal doctrine, both Roma-
nian and native, also studies the
“political system”. Thus, for ex-
ample J. Ceterchi and M. Luburica
think that the political system is “a
set of bodies and social organiza-
tions, which, in some form or an-
other, participate in the manage-
ment of power and society” [7, p.
280]. The essential element in this
definition is the fact of “participa-
tion” in order to achieve power and
governance of society. Although,
in our opinion, society is guided
namely by certain state bodies.

In another opinion the political
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system is interpreted as the “po-
litical organization of society” as
“all the institutions, relationships,
methods and measures by which
the political leadership of society
is ensured” [10, p. 70].

Moreover, the Romanian legal
doctrine attempted an innovation
in this area, and namely it intro-
duced into the legal circulation
the concept of “constitutional sys-
tem”. So, for example Cristian lo-
nescu claims that a “constitutional
system” strictly speaking means
“coherent and harmonious whole
structured political institutions and
legal norms which objectifies go-
vernance mechanisms mentioned
in the Constitution, by means of
which the management process
of the state is achieved”. In this
context the author specifies and
emphasizes that “this definition is
given exclusively from an institu-
tional perspective” [17, p. 374].

Moreover, analyzing the prac-
tice of different countries, the au-
thor exclusively employs the term
“political system” [ibidem, p. 396-
463] without defining this phrase.

This means, in our view, that
the phrase “constitutional system”
does not fully relate to the concept
of “general systems theory”.

The domestic legal doctrine also
examines the concept of “political
system”. For example, lon Guceac
uses the phrase “political system”
aiming to prove that “the political
system, with the organizational and
functional social phenomenon is
regulated by rules of constitutional
law” [16, p. 136]. The use of the
term “political system” in political
and legal language is dictated by
the following:

- 7governance of society is
carried out through a system of a
combination of bodies and struc-
tures, at the core of which is the
State;

- the State never was the
only holder of public power, em-
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powered to ensure society gover-
nance;

- state activity oriented to-
ward society management has al-
ways been full of various activities
of social bodies, which together
form the state political system of
society” [16, p. 136].

The author also notes that the
terms “political system” and “po-
litical regime” are not synony-
mous, because “political system”
indicates the way of organizing
and exercise of political power
by state authorities in accordance
with a set of values and ideas, pro-
grams of political parties, where-
as “political regime” highlights
methods of exercise of power used
by public institutions of the state”
[ibidem, p. 137].

At his turn V.M. Ivanov believes
that “political system” is “all state
organizations, public, work and oth-
er groups of citizens working in the
Constitution, which provides exer-
cise by the people of the Republic
of Moldova of the tasks aimed at
building a society with democratic
rule of law” [18, p. 247].

In another vision the “political
system” is seen as “a mechanism
of integrating policy and indepen-
dence of the people that ensures
management of society and regula-
tion of social activity” [4, p. 75].

Russia political scientists re-
gard political system as a “univer-
sal system of state management of
organized society, the components
of which are linked by political
relations™ [21, p. 488]. This pos-
tulate is generally followed by de-
fining the political system as “all
state organizations, public and and
of other types, interrelated and de-
signed to develop independence
and political activity of people in
the process of its exercise of po-
litical power” [ibidem, p. 492].

Russian sources employ the
phrase “political organization of
society” which implies “all state
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and public institutions, which con-
stitute the institutional and organi-
zational structure of political life”
[ibidem, p. 491]. The fact that
“political system” is broader than
“political organization of society”
is also to be noted.

Rightly, the main feature of
social systems and thus, of the
political system, “is that they are
related to conscientious, volitional
activity of people, their various as-
sociations and organizations” [4,
p.75]. Or, in short, “people form
the political system” [21, p. 490].
Indeed, “along centuries of histo-
ry, being considered an subject of
history, currently, in a democratic,
pluralist society, the man becomes
its true subject” [23, p. 41].

Summarizing the ideas ex-
pressed above, we believe that
the political system is the result
of human activity and represents
the organized political and state
bodies hierarchically structured
and operating in accordance with
constitutional provisions to ensure
the common good of the sovereign
people.

I1. Identifying Characteristic
Properties of the “Political Sys-
tem”

If experts in the field have not
reached a unanimously accepted
definition of the phrase “political
system”, then the “general theory
of systems” has identified with
certainty a complete set of charac-
teristic properties of all systems,
including specific manifestations
in related areas.

Experts have exposed their
opinions on the subject. For ex-
ample, I. Guceac, among the main
features of the political system an-
thology lists and analyzes the fol-
lowing aspects:

1) The political system is a
subsystem of the social system yet
“the political system is both sub-
ject and object of management.”

2) The political system, like

any system, is an integral unit.

3) The political system is a uni-
fied organizational structure.

4) The political system is struc-
tured on several levels of organi-
zation.

5) The political system is in a
state of constant evolution.

6) The political system fulfills
specific functions such as:

- targeting social develop-
ment through decisions concern-
ing all social life;

- ensuring stability and integ-
rity of the society by preventing
processes of disintegration and
social chaos;

- achieving adaptation to
changes that occur both within and
without the environment of a soci-
ety by renewing structures, creating
new political roles or modifying the
contents of the old ones;

- political decisions and gene-
ral obligatory norms and their en-
forcement, including the use of
law enforcement [16, p. 140].

The political system functions
are also an important matter for
V. Ivanov, who notes that among
other things they contribute to:

- determination of the goals
and objectives of the society, de-
veloping a work plan in accor-
dance with the interests of the
people;

- mobilizing  society  to
achieve goals, set by leading ele-
ments of the political system;

- integrating society elements
around socio-political goals and
objectives;

- distribution of society va-
lues in accordance with the inte-
rests of social structures in order
to maintain this system, property
and power [18, p. 248].

While stressing that the main
feature of the political system lies
in the fact that it involves the will,
conscious activity of people (...)”
[18, p. 247]. And its essence is
the fundamental characteristic of
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the “integrating mechanism of ex-
pressing policy and power of peo-
ple, ensuring society management
and regulation of social activities”
[ibid].

Political scientists argue that
domestic political system has in-
herent characteristics of any sys-
tem, these being manifested, of
course, in a specific way:

- is a system of elements
(“parts”) in the interaction, which
in relation to “the whole” manifest
themselves as systems (authors do
not identify, yet they define what
these “elements” are);

- subsystems establish bet-
ween themselves hierarchical
relations, which result in a strati-
fication in /evels (supranational,
national and subnational);

- has its own structure, in-
volving both branches (institu-
tions) government (legislative,
executive and judicial) (the insti-
tutions are ‘“Parliament”, “Head
of State”, “Government”, the Su-
preme Court, Courts of Appeal,
Courts of Substance, including
the military and not legislative,
executive and judicial — which
are branches of power, the state
functions), and political parties,
interest groups, pressure groups,
the media, relations between gov-
ernment and opposition, each of
which has specific functions, de-
fining the mechanisms of self-re-
gulation system, but also contrib-
utes to the functioning of the other
systems; (general system theory
identifies the “self-adjustment”
and not “self-regulation”;

- interactions between the ele-
ments that make up the national po-
litical system determine different
forms of completeness, i.e. differ-
ent forms of government and po-
litical regimes;

- itis an open system, in con-
stant evolution, in interaction with
the environment (with other sys-
tems with non-political elements
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of the civil society), indicating
that this feature is manifested di-
fferently, in some cases (such as in
totalitarian regimes) there is even
a stronger tendency to closing, but
to opening [19, p. 8].

Based on the general features
of systems developed to “general
systems theory” we intend to iden-
tify the properties of the political
system and how they are mani-
fested. We shall mention in this
context that the political system,
like any other system, has proper-
ties and traits, but not principles,
the latter being characteristics of
the political regime.

Therefore, in our opinion, the
following are properties of the po-
litical system:

1. The political system is a set
or a series of political and state
bodies that consists of citizens
of the state. This fact implies the
conclusion that the core element
of the political system is the citi-
zen, holder of all rights, freedoms
and fundamental obligations, it is
its inherent measure that it deter-
mines its scheme.

It is the citizen that is the el-
ement of the whole, which is the
political system.

In his famous book “Politics”,
Aristotle stated: “We must disen-
tangle the compound until units no
longer compound, for they are the
smallest parts of the whole” [2, p.
33-35].

In our case, just as in the case
described by Aristotle, the small-
est part “of the whole” is just the
man, the citizen.

Also, Aristotle states that the
“natural community established
for everyday life is the family”
[2, p. 35]. While the “primary co-
mmunity of several families made
up out of a need, which is not
ephemeral, is the village” [ibid].
And fianlly the complete commu-
nity... formed of several villages
is the fortress that “is natural and
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that man is naturally a political
creature” [ibidem, p. 37].

Also, it is the groups of people
tha produce other elements of the
political system such as political
parties, social movements and po-
litical ones, electoral bodies, Par-
liament, and Government.

2. The political system is an
open system. It is a dynamic cate-
gory par excellence, being in a
constant development, not only
reflecting qualitative changes oc-
curred in all social relations, but
also as a dynamic factor in the de-
velopment of these relations.

3. The political system is cha-
racterized by the presence of spe-
cific links that are established be-
tween the whole and its elements
(in a word, institutions). The struc-
ture of the political system appears
as a complex and unified whole that
displays interaction between its ele-
ments, as well as between them and
the whole of the political system.
Example: The citizen exercises his
exclusive political right to vote for
the election of MPs, proposed by
political parties, which leads to the
election by the electorate body of
the Parliament. After validating
the MP mandate, the Parliament
proceeds to the formation of state
bodies: The Head of state, Gov-
ernment investment.

4. The political system is not
the result of its division into com-
ponents, as it is not the sum of its
elements either. Therefore, the in-
terrelationships between political
system components and interrela-
tionships between these elements
and the system as a whole can not,
and should not, be understood as
a simple configuration as a sim-
ple composition of elements in
the system, but as one whole, as
a complex phenomenon with new
properties, irreducible to compo-
nents. For example, the interrela-
tions between the Parliament and
the Head of State give rise to cate-
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gory of “form of government” and
interrelations between institutions
of the Parliament, Head of State
and Government give rise to such
institutions as regimes: “parlia-
mentary, presidential, semi-presi-
dential.” Interrelations that define
how to “build” a political system
covers all the features and “laws”
of the political system, characte-
rizing its behavior as a whole.

5. The political system distin-
guishes itself from its surrounding
environment: it is distinguished
from all other institutions and phe-
nomena of the superstructure. The
main feature of the political sys-
tem and, at the same time, the main
criterion of the capacity of being
destroyed lies in the fact that the
core element is the citizen, the cre-
ator of social relations and the one
acting in strict accordance with the
Constitution, the supreme legisla-
tive power for the political system.

6. Within the political system
there is a hierarchical order of its
elements. The political system
architecture is determined by the
functions of their respective ele-
ments. Thus, only state has the
most important functions that also
distinguish it from all other insti-
tutions and political phenomena.
These are: the legislative function,
the executive function, and the ju-
dicial functions.

7. The political system has
characteristic features that reveal
its essence. These functions appear
not only in the existence of the ele-
ments of the system, but also in the
needs arising from the very func-
tioning of the political system and
its elements. In our view, the polit-
ical system functions in relation to
its elements: ensuring unity of its
elements; boost their correspond-
ing socio-economic facilities, po-
litical and moral society, so that
the political system is a factor in
driving them forward.

8. The political system, viewed
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as a whole and the political bodies
is organizable. But, having its own
mechanism of self-adjustment,
political system can not be self-
organized. Yet it is adjusted from
outside by the political activity of
citizens as well as regulatory ac-
tivity undertaken by state bodies.
In our view, generally, systems
created by working people are or-
ganized, but not have a self-adjust-
ment mechanism that is why they
are adjusted externally by human
activity. All other systems created
by nature have a self-regulating
and self-adaptation mechanism,
but at the same time they can be
adjusted externally by human ac-
tivity: (crossing, selection etc.).

III. Constituent Elements of
the Political System

This topic is treated differently
by various theorists. In a political
science vision, the following would
be the elements of the political sys-
tem: “The state is the fundamental
political institution of the political
system; political parties, legislative
power” [23, p. 76].

The local political analysts
give the following classification
of the elements of the political
system: “a) legislative institutions
(Parliament) b) executive institu-
tions (Head of State and Govern-
ment), ¢) judicial institutions” [19,
p. 17-20].

The legal doctrine has its own
view on this subject. So the foll-
owing elements would belong to
a political system: “a) the state b)
non-governmental organizations,
¢) political parties and social politi-
cal organizations” [4, p .76-82].

In another opinion, the struc-
ture of the political system would
be represented in the state, with
all its institutions of power and
administration; political parties;
trade unions; public organizations
of all kinds [18, p. 247].

In a third opinion as a politi-

cal system’s elements are: “State,
political parties, public associa-
tions as traditional elements, and
additionally: the army, the police,
mass media and religious cults”
[16, p. 141].

The Romanian scientist Cris-
tian lonescu believes that “the
elements of the constitutional sys-
tem are the bodies of national so-
vereignty, i.e. the Parliament, the
Head of State (President or mon-
arch) and the Government.”

Obviously, an important role in
the establishment and functioning
of the system as such have the ju-
dicial institutions, and in a certain
respect, the body responsible for
overseeing the constitutionality of
laws [17, p. 374].

But when considering the prac-
tice of different countries, one can
see the abandoning the category
of “constitutional system” and use
of the phrase “political system”
and including of other elements.
“Constitutionalism, party system,
the organization of Parliament, the
President, the Government, the
Court (Council) Constitutional”
[ibidem, p. 396-451].

The Russian doctrine, exami-
ning this issue, stems from the fact
that the specific feature of the po-
litical system elements is the “(...)
direct link with politics.” And its
elements are: “the state, political
parties, public organizations” [21,
p- 490].

After this brief exposition of
doctrinal trend on identification
of elements of the political sys-
tem we shall expose on this sub-
ject the visions and ideas of Prof.
T. Draganu; according to his view,
in order to reach a truly scientific
solution to the problem of the cla-
ssification of elements of political
system. It is necessary, on the one
hand” (...) to proceed by applying
a criterion to be both consistent
and substantial (...) and on the oth-
er hand, the classification of phe-
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nomena within the overall features
must be based on the work account
of their fundamental aspects, since
only thus can be reached the very
essence of the studied suject mat-
ter” [13, p. 157].

So, if we elucidate the politi-
cal system elements, two compo-
nents need to be identified: 1) the
unique substantial criterion and 2)
the fundamental aspect of the phe-
nomenon. Unity and correlation
of these two components provide
truly a scientific solution to the
proposed task.

As for the first component, we
believe that it would the be “pri-
mary constituent” of political struc-
tures derived from his activity. And
the second is the political activity of
this element that crowns the exer-
cise of state power.

Hence, the classifications of the
political system are the following:

A. Citizen. In the previous
paragraph we established that the
core structure of immanent po-
litical system is the man. This is
because “not being a homo faber
(producing being, but a homo sa-
piens (thinking being), the man
thinks and defines his existence
according to a project. As a par-
ticipant in social relations, man
is the creator of history and bears
full responsibility for his actions”
[5, p. 8]

But as a participant and pro-
ducer of social relations of politi-
cal man “takes” a citizen, as that is
expressed through his “permanent
political and legal connection un-
limited in time and space” between
him and the Republic of Moldova
(in our case thereby becoming full
holder of rights, fundamental free-
doms and guaranteeing of their
constitutional duties.

As a citizen, man has the fo-
llowing exclusive political rights:
1) Right to vote and to be elected
(Article 38 of the Constitution) 2)
Right to administration (art. 39), 3)
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Freedom of parties and other socio-
political organizations (art. 47) [9 ].

Beginning to analyze politi-
cal institutions, broadly speaking,
“human organization based on a
number of rules of law in which the
organization is operating for the
fulfillment of goals” [13, p. 113]
social aspects in our case - Politi-
cal activity factor distinctibilitate
become functions it performs an
institution or other*.

B. Political Parties. As a re-
sult of free association of citizens
in based on statutes and programs
political parties arise, as they are
the first institution of political and
collective character and the next
element of the political system.
The political parties are, by defini-
tion, “forces or groups organized
to defend and promote the com-
mon interests of one or specific
groups of citizens, with state au-
thority means” [23, p.109]. Parties
acquire this quality due to their
functions in politics.

According to par. (1) Article
41 of the Constitution, political
parties “(...) contribute to defining
and expressing the political will of
the citizens and the law, and par-
ticipate in the elections.”

So constitutional political par-
ties are invested with two func-
tions: 1) ideology, 2) participation.

1) The ideology function of the
party means to contribute to the fi-
nalization and the free expression
of political will of the citizens.
This feature occurs more intense-
ly during election campaigns, in
which materializes the second po-
sition and, namely, participatory.

According to Article 41. (2)
of the Election Code the right to
nominate candidates for election
belongs to the following bodies:

*Institutiile politice merita un stu-
diu aparte, iar 1n articolul de fata noi
ne propunem doar a le identifica ca
elemente ale sistemului politic, speci-
ficindu-le functiile, fara a le dezvalui.

0

“A) parties and other social-
political organizations (...);

b) electoral blocks formed on
the basis of decisions adopted un-
der the statutes (regulations) of
parties and other social-political
organizations that formed them
(-..)” [8].

The next group of political in-
stitutions in the strict sense, are
those who “participate directly
in the actual exercise of political
power” [17, p. 35]. Here are in-
cluded the Parliament, the Head of
State, Government and the Consti-
tutional Court, the list corresponds
to the logic of “hierarchy”.

C. Parliament is the first in-
stitution since, according to Art.
61, para. (1) of the Constitution,
it is elected by the citizens on the
basis of universal suffrage, equal,
direct, secret and freely expressed.
As aresult of this, Parliament pos-
sesses, among others, the follow-
ing functions: 1) representative,
2) legal (both in art. 60, para. (1)
Constitution), 3) formation of state
(election of the President (Art.
78 para. (1) of the Constitution)
Government Investment (Article
98 of the Constitution); appoints
two judges to the Constitutional
Court).

The following two political
institutions are related to execu-
tive power in Moldova, because
it is two-headed, and namely: The
Head of State and the Govern-
ment.

D. Head of State. Under Art.
77 of the Constitution, the Presi-
dent of the Republic as the head of
state represents the state and is the
guarantee of sovereignty, national
independence, unity and territo-
rial integrity. These constitutional
provisions clearly provide two
functions of the President of the
Republic of Moldova: a) represen-
tative function and b) position of
guarantee. But after an analysis
of the constitutional text, we see
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a third function: mediation func-
tion [3, p. 14-15]. Thus, according
to art. Article 85. (1) of the Con-
stitution (...) the President of the
Republic, after consultating par-
liamentary factions (sn), may dis-
solve the Parliament.

And according to art. 98 para.
(1) of the Constitution, “After
consulting parliamentary factions,
the President of the Republic shall
appoint a candidate for the posi-
tion of Prime Minister.”

E. Government. It is the main
pivot executive power; according
to Art. 96 para. (81) of the Con-
stitution, it is the only one that ...
ensures and carries out domestic
and foreign policy and oversees
public administration”.

However, the Government, in
accordance with Art. 136 para. (2)
of the Constitution shall appoint
two judges to the Constitutional
Court.

F. Constitutional Court. Un-
doubtedly, the whole political sys-
tem, along with other state phe-
nomena, finds the its law covenant
in the Constitution, the fundamen-
tal law of the nation. Essentially,
the Constitution is endowed with
legal supremacy over all norma-
tive acts of the state.

This supremacy is guaranteed
by the Constitutional Court as the
sole authority of constitutional
jurisdiction in Moldova and inde-
pendence in its work of any public
authority. Being subject only to
Constitution, the Constitutional
Court carries out its functions
strictly determined by the text of
the Constitution.

Among them, according to art.
134 para. (3) lies ensuring supre-
macy of the Constitution in order
to achieve the separation of state
power into legislative, executive
and judicial power.

To achieve these functions
vested in the Constitutional Court
under Art. 135 of the Constitution
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with specific tasks, including: a)
exercise the appeal, the constitu-
tionality of laws and decisions of
Parliament, decrees of the Presi-
dent of the judgments and orders
of the Government and the inter-
national treaties to which Moldo-
va is a party; b) confirms results
of parliamentary elections and the
President of Moldova, c) estab-
lishes the circumstances justifying
the dissolution of Parliament, dis-
missal of the President or acting as
President, and the inability of the
President to exercise powers for
more than 60 days, d) to decide on
issues dealing with the constitu-
tionality of a party.

So, being a purely constitu-
tional jurisdiction institution, the
Constitutional Court, by its func-
tions and tasks, keeps under con-
stant supervision the entire politi-
cal system, in accordance with the
Constitution. For these reasons we
included the Constitutional Court
of Moldova in the list of elements
of a political system of the RM.

G. State Political science ac-
cepts the state seen as a “... legal
community, the body [of the same]
individuals subject to the same
laws, the same political authority”.
And the notion of state includes
“(...) the Government and all the
structures through which it ex-
presses its authority” [23, p. 90].

While a legally state is regarded
as an “institution of institutions”
set in a unique and organically ar-
ticulated whole through specific
links between these elements and
the “whole” “state” [12, p. 131].

State as part of the political
system regulates social relations,
first of all as a representative of
the power of law creation.

While political relations formed
in “the process of political system
operation related to the functio-
ning of the political power rela-
tions in society, which is the in-
creased expression of state power.

It is exercised through various po-
litical institutions, regulated large-
ly by constitutional law, the main
one being the state, whose power
extends legitimately in the entire
society” [4, p. 76].

In conclusion, we found a
double realization of state in the
political system, and namely: I)
— part of the political system and
II) structuring factor of the entire
political system. So, the state is
on top of the hierarchy elements
structuring its the entire political
system architecture.
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NEPCHHEKTUBU IMPABOBOI'O PETYJIIOBAHHS JISIJIBHOCTI
THCHEKIII IPAIII B YKPAIHI

B.1. IIEPBUHA,
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JOKTOP IOPUIUYHUX HAYK, AOLEHT, Mpogecop kadeapu TPyI0BOro Npapa Ta NpaBa coliaJIbHOIO
3a0e3neyenHs: KuiBcbkoro HanionansHoro yHiBepcurtety iMeni Tapaca [lleBuenka

SUMMARY

The basic tendencies within legal regulation of labour inspection activity have been revealed and denominated in given
scientific article. The proposals essentially improving labor legislation in this part have been introduced to.

Key-words. Legal status of labour inspection, review service, law enforcement service, broadening of competence,
cooperation within law enforcement and judicial authorities.

AHOTALIS

VY mpezncraBieHi HayKOBill CTaTTi BUSBIEHO Ta OKPECICHO OCHOBHI HANPSIMKHA IPABOBOTO PETYIIOBAHHS MisSUIBHOCTI
IHCHEKIIi1 Mpaili, BHECEHO MPOIO3MIIii 3 CYTTEBOTO peOPMYBAHHS TPYIOBOTO 3aKOHOAABCTBA YKpAIHH y Iiif YaCTHHI.

Kurouosi ciioBa. [IpaBoBuii cTaTyc iHCIEKIIi1 mpari, KOHTPOIbHA (QYHKIIIS, IPABOOXOPOHHA (PYHKILiS, PO3IIMPEHHS MO~
BHOBaXXEHb, B3a€MOJIiA 3 IPABOOXOPOHHUMH Ta Cy[IOBUMH OpraHAMH.

PE3IOME

B npencrasieHHo# HayyHOI cTaThe BHISBICHBI M 0003HAUYCHBI OCHOBHBIEC HAIIPABJICHHS IPABOBOTO PETYIUPOBAHUA Je-
ATENFHOCTH MHCIICKIIMU TpyJa. BHECEHBI IIPeIOKeHNUS 110 CyIIECTBEHHOMY pe(hOpMHUPOBAHUIO TPYJOBOTO 3aKOHOIATEIb-

CTBa YKpauHbI B 3TOH YacTH.

KiroueBrbie ciioBa. [IpaBoBoii cTaTyc MHCICKIMU TPYAa, KOHTPOJIbHAS (YHKIUS, IPABOOXPAHUTEIbHAS (DYHKITUS, pac-
IIMPCHHUE TIOJTHOMOYUH, B3aUMOJICHCTBHUE C TIPABOOXPAHUTEIHHBIMH U CYIcOHBIMU OpraHAMH.

B crynjieHue. B ymoBax me-
pexomy 0 PUHKOBHX Bij-

HOCHH, a TaKO)X BPaxOBYIOUH BCE
Ie JOBOJI HU3BKUH PiBEHB IIPaBO-
BOT KYJIBTYPH HACEJIeHHS AP KaBH,
3Ha4y YacTHHY TIPaBOMNOPYIIEHb
CKJIQ/Ial0Th caMe TPYIOBi IIPaBOIIO-
pymeHHs. SIK CBiTYUTH MpaKTHKa,
OUIBIIIICTD 13 HUX CTOCYETHCS TIOPY-
MIEHHS pOOOTOMABIIIMUA O0OB’ SI3KY
BYACHOI BHILIATH 3apOOITHOI TuTa-
TH, HEIOTPUMaHHS BHUMOT 3aKO-
HOJJaBCTBAa TIPO OXOPOHY Tparli Ta
3OPOB’Sl TIPAIiBHUKIB, HEIIOOIH-
HOKUMH € BHIIAQJKH HE3aKOHHOTO
3BUTBHEHHS 3 POOOTH. 3 OISy Ha
e, ocoOMMBO 3Ha4YeHHS HaOyBae
eekTUBHA MISUTBHICTH CHCTEMU
OprafiB HarsIIy Ta KOHTPOIIO 3a
JOJIEpKAHHSIM 3aKOHOJABCTBA TIPO
MpaIfo Ta OXOPOHY mpari. Amke
3aKOHOJIABCTBO €(hEKTHBHE TiIHKU
TOIi, KOJM BOHO HEYXWIJIHHO BH-
KOHYETBCA YyCiMa 3allikKaBJICHHUMHU
yJacHUKaMH BimHocuH. CtarTs 55
Koncrutynii Ykpainu [1] rapan-
Ty€e KOXXHOMY 3aXHCT IIpaB 1 CBO-
00z Oynb-IKHMH HE3a00POHEHIMH
3acobamu. Jlimsg 3mificHEeHHS i€l
METH JIepKaBa YITOBHOBAXKIIIA Bij-
TTOBITHI OpraHW Ta IHCIEKINi, SKi

peanizyloTh CBOi ITOBHOBa)KCHHS
yepe3 JIBi MpaBoBi (OPMU: HATIISA
1 KOHTpOJb. [HCHEKIis mpatli TpH-
BaJIMA 4ac € OIHWM 13 TOJIOBHHUX
€JIEMEHTIB CUCTEMH 3a0e3IeUeHHS
JOZIEp’KaHHS 3aKOHOJABCTBA TIIPO
mparro B 6aratbox KpaiHax.
IlocranoBka 3aBaaHHs. Me-
TOIO Ii€] CTATTl € BUABJICHHS Ta
OKpECIIEHHSI OCHOBHUX HAIPSIMKiB
MPaBOBOTO PEryJIOBaHHS JisTb-
HOCTI IHCIIEKIi1 TIpali, CyTTEBOTO
pedopMyBaHHS TPYIOBOTO 3aKOHO-
JlaBCTBa YKpaiHU y il YaCTHHI.
Pe3yabTaTtu JOCTiTKEeHHS.
[lepmumu paOpuyHy iHCTIEKIIIO B
1834 p. cTBOpMIM aHTmIAII. 3 TTO-
ygarky 30-x pp. XIX cT. cTBOproBa-
JIUCS ZICPIKaBHI OpPTraHd 3 HarIsALy
3a JOTPUMaHHSM TPYIOBOTO 3a-
KOHO/aBCcTBa. YacTtime 3a Bce 1e
Oymu ¢abpuuHi (TPymOBi) iHCIIEK-
Iii, TISTTBHICTH SKUX ITIOCTYIIOBO
po3mMproBaiacs BiJ KOHTPOIIO 3a
YMOBaMH TIpalli HEMOBHOJITHIX 0
3arajJbHOTO KOHTPOIIo [2, ¢. 91]. V
Pociticekiti Immepii opramnizartito
1 paBa ¢adbpuyHOi IHCTEKITi BH-
3HAYMIM TIEPII 32 BCE TIOIITHYHI
Ta TIONIIEHCHKI ITHTEpPEeCH aepkKa-
BH, a TIOTIM KJIaCOBi iHTEpecH Ka-

mitamy. @abpudHa iHCTIeKIis Oyima
cTtBopeHa y 1882 p. s Harsy 3a
BUKOHAHHSM TIepIIoro ¢hadpudHO-
IO aKTy — 3aKOHY IPO MaJOIITHIX
1882 p. Ilpote 3i 3poctannsM da-
OpUYHOTO 3aKOHO/IaBCTBA 3POCTAIIN
1 000B’s13k1 (haOpUIHOT THCTIEKITIT,
a ¢yHKIii (aOpUIHOTO THCIIEKTO-
pa, Ha moyaTok XX-To CT., I0CITIIN
TaKUX PO3MIpiB, SKUX HE 3HANA Hi
OJTHa 3aXiTHOEBPOIIEHCHKA AeprKa-
Ba. ®abpuyuna incnekiis B Pocii He
TUTBKH CITIIKyBaja 32 BUKOHAHHSIM
(haOpuIHUX 3aKOHIB 1 TEPECIiTy-
Baja 3a iX MOPYHICHHS — Y YOMY
TITBKH ¥ TIONIATaIN 000B’S3KW 1H-
criekmii y 3axigmiit €Bpomi, — ame
1 3000B’s13aHa Oynia 3MiHCHIOBATH
3aXO0JIH OO0 3alo0iraHHs CITopaM
i Hemopo3yMiHHsIM Mix (adpu-
KaHTaMH 1 POOITHUKAMH MUIIXOM
BHSBIICHHS Ha MICIIi HASBHOTO He-
BJIOBOJICHHS 1 MUPHOTO TTOTO/KEH-
HS HETIOpO3yMiHb [3, c. 78 = 79]. ¥
ijgomy, Micist (paOpUIHHUX THCTIEK-
TopiB y Pociiicekiti Immepii mae
OyTH BU3HaHa MOTPIOHOIO 1 TO3H-
THBHOIO, ajie, Ha aJlb, Majloehek-
TUBHOIO: « TakuM 9MHOM 1HCTIEKTO-
pa HacIpaB[li € HE PEeryIsiTOpaMu
BiTHOCHH MiX (abpukaHTaMu i
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poOiTHUKamu, a Oydepamu Mix
motpedaMu pOOITHHUKIB 1 HEIOIy-
rictio 3akoHy» [Llut. 3a 3, c. 101
—102].

3a ct. 30 Craryty npo nmpoMuc-
nmoBy mpaito Pociiicekoi Immepii
[4], dabOpuuHa iHCIIEKINiST 3HAXO-
IIack 'y BimaHHs MiHicTepcTBa
TOPTIiBII 1 TIPOMHCIIOBOCTI W TiA-
MOpsiAKOBYBajacsad 0Oe3MocepenHbo
Bigniny mpomucioBocTi, a 3 Mmic-
LIEBOIO TYOSPHCHKOIO Ta TIOBITOBOIO
BJIQJIO0 B3a€EMUHU OYyJIH TaKi X, 5K
W y BCIX IHIIMX IMOCAZOBHX OCiO
MinicTepcTBa TOPTIBII i MTPOMHC-
JIOBOCTI, 1[0 HaJIeKaJIHu A0 CKIaxy
ryOepHCBHKOTO yripaBmiHHA. CTaTTs
31 CratyTy npo OpOMHCIOBY IIpa-
mro mependadaia, mo QyHKIl da-
OpWYHOI iHCTIEKIIil peani3oByBan
crapuri ¢pabpudHi iHCTIeKTOPH, (a-
OpWYHI 1HCTIEKTOpH Ta KaHAWIATH
Ha mocany ¢GabpUYHUX 1HCIIEKTO-
piB. st ocib, ski Oaxanu 3aiHATH
nocaau ¢GaOpUYHUX 1HCIIEKTOPIB,
YCTaHOBJIIOBAJIMCA BUIPOOYBaHHS
B ocoOnuBiii komicii mpu Bimmi-
7 mpoMucioBocTi MiHicTepcTBa
TOPTIBIIi i MPOMHUCIOBOCTI, 32 TPO-
rpamolo, 110 3aTBEPIKyBasIacs Mi-
HictpoMm (cT. 33 CraryTy).

Haka3 uymnam ¢abpuyHOi iH-
cnekuii, Buaanuii ['onosHoMO 3 (a-
OpUYHHUX Ta TiPHHYO3aBOACHKHX
cnpaB mpucyTHicTio 11 mroToro
1900 p., myxe HETaJbHO PO3KPU-
BaB CTPYKTYpY, KOMIIETCHLIIO Ta
opsOK i 4unHIB QadpudHoi iH-
cnekuii. Hakas, 30kpema, epenoda-
YaB: 3arajibHi BKa3iBKH PO HATJIS
3a OnaroycTpoeM Ta TOPSAKOM
Ha (haOpukax i1 3aBojax; 3araib-
Hi 000B’s3ku 4uWHIB (pabpuyHOi
IHCHEKIII; 3arajbHl IOJIOXKEHHS
mpo 4wHiB (PaOpUyHOi IHCHEKIIii;
BIIHOCHHH 3 MICIEBOIO TyOepH-
ChKOIO (00JacHOIO YH PIBHOIO)
BJIAJ0I0; B3a€EMOBIJHOCHHU YHHIB
(habpuvHO1 1HCTIEKIIT 3 TOMIIiETO;
00OB’SI3KM 1 MpaBa OKpPYKHHUX (a-
OpUYHHX 1HCIIEKTOPiB; OOOB’SI3KU
i mpaBa crapmux (QaOpuYHUX iH-
CHEKTOPiB; 00OB’s3KH 1 mpaBa (a-
OpUYHHUX 1HCIIEKTOPIiB; TOPSIOK
CIIy>)kOOBHX il YMHIB iHCTIEKIIT 3

HarsiAy 3a HMPOMHUCIOBHMH YCTa-
HOBaMHu. BigmosimHo o m. 42
usoro Haxka3zy, ¢habpuuni iHcnek-
TopH (i Ti cTapili, y BilaHHI SKUX
3HAXOIWINCh OCOOJIMBI iTBHMIII)
3000B’A3yBauCsl MpUHAMArd 10
PO3IIsILy CKapru i 3asBU Mpo He-
MOPO3yMiHHS MIDK pPOOITHUKaMu
Ta YOPaBIiHHAMH NPOMHCIOBUX
YCTaHOB, YBaXHO MPOBAAUTH PO3-
CIIiIyBaHHS CTYNEHIO OOTPYHTOBa-
HOCTI IIUX CKapI, BKHUBATH 3aXOJiB
i3 BUSBICHHA NPHYUH, IO NPH-
3BEJIH 10 HUX Ta CHOPUATH MPUMH-
PEHHIO CTOpiH, a SKIIO OCTAaHHE HE
BIABAJIOCS, TO Y BiATOBITHUX BH-
najKax, HalpaBsITH CTOPOHU Ha
cynoBuii posraa [Lur. 3a 4, c. 238
—266, 253].

PagsHcpka Bnama, Jamarouu
amapar  OyprKya3HO-ITOMIIIHIBKOT
Jep)kaBu, 3HMLIMIA W cTapy ¢a-
OpuuHy iHCcHekuito... Byna ctBope-
Ha iHCTIeKLis mpati, o odupanacs
OpraHizalisiMu CcaMUX TPYISIIIUX
(mpodcminkamMu, CTPaxOBUMH Ka-
camu). Lli#t iHCIIeKIii HamaBaIucs
IIMPOKI TIOBHOB&KEHHS y cdepi
HarsiAy 32 OXOPOHOKO 3/0pOB’S
Tpymsaumx [5, c. 119]. Tak, Big-
nosigHo no cr. 146 K3ull YPCP
1922 p. [6], Hamis1A 32 BUKOHAH-
HSM yciM 0Oe3 BUKJIIOYCHHS ycCTa-
HOBaMH, MiJIPUEMCTBAMU, TOCIIO-
JapcTBaMHu Ta 0CO0aMH MOJIOKEHb
Konekcy, nmekperiB, I1HCTPYKIIiid,
PO3MOPSAKEHDb 1 KOJIEKTUBHUX J10-
TOBOPIB Y YacTHHI, [0 CTOCYETHCS
YMOB TIpalli, OXOPOHH 3I0pOB’S i
JKUTTS TPYQAILUX, TOKITagaBcs Ha
IHCIIEKITiIO TIpalli, TeXHIYHY 1 caHi-
TapHy iHCHEKLIii, 10 3HaXOIMIINCh
y BiganHi HapoaHoro xomicapiaty

npari.
OyHknii Ta mopsAok podotu
iHCTIeKLii Tpali perymoBaIucs

ct. 148-150 K3ull 1922 p. Ta me-
TaJdbHO po3pobieHnM «Hakazom
iHcmekuii mpaui» (mocranoa HKIT
CPCP Big 16 sxoBtHs 1923 p.), 110
OXOILTIOBAB YCi CTOPOHH POOOTH iH-
criekiii. [HCmeKIis mpari moBHHHA
OyIa OXOILTIOBATH yCi CTOPOHHU TPY-
JIOBOTO 3aKOHOJABCTBA, BCI YMOBH
npati i moOyTy, a % 10 QYHKILIOHY-
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BaHHS JOIOMIKHHUX €KOHOMIYHUX 1
KYJBTYPHO-ITPOCBITHUIILKUX yCTa-
HOB (imasbHi, YaiiHi, KIIyOH TOIIO).
Benuka yBara 3Bepranacsi Ha mpa-
BOBY CTOPOHY JisUTHOCTI 1HCIEK-
mii mpami — MpOBaJKCHHS JIi3Ha-
HHS, TOPYIICHHS 1 MiATpUMaHHSA
KPUMIiHAIBHOTO TEPEeCiTyBaHHS,
3aXHCT IHTEPECIB TPYASAIINX Y CY/I.
VY 1pOMy CEHCi 1HCTIEKTOpH Tparli
OyM HH30BUM OPraHOM TPYAOBOI
npokyparypu. §75 Haxkazy, 3 nps-
MUM TIoCHIIaHHAM Ha cT. 149 K3nll
1922 p., TOBOPUB NP0 3aKPUTTHA
MiJIPUEMCTB, 3YMUHKY MAIlUH
a00 JIBUTYHIB TOIIO; CIOIU X Bij-
HOCWJIH ¥ 3HATTS 3 pOOOTH, HAIPH-
KJIaa, MAajoNliTHIX a0o MiIiTKiB,
a TakoXX HAKJIaJCHHS Ha HaiiMadiB
aJMIHICTpaTUBHUX CTATHEHB [J{uB.
JeTanbH. 7].

ITocranosoro PHK CPCP Big
25 tpaBHa 1926 p. «IIpo po3mexy-
BaHHA (QYHKIIH OpraHiB TipHUYOTO
HaDIAy Ta IHCHEKIN mparfi» [8]
0yJ10 YiTKO PO3MEKOBAHO IIOBHOBA-
JKCHHS 3a3HaYCHUX JICPKaBHUX Op-
rafiB. TakuM YUHOM Ha IHCIICKI[IO
mpaii OyJ0 TMOKJIAJIEHO BIACTUBY
came JiIs Hel (DYHKIIFO: HarIsL 3a
BUKOHAHHSM yCiMa HaiiMauaMu po-
0040i CHIM BUMOT 3aKOHOJIABCTBA
Npo Mpalio, KOJCKTUBHUX 1 TpPY-
JIOBUX JIOTOBOPIB Ta IpaBUJ BHY-
TPIIIHBOTO po3nopsaky (ct. 146
K3ull PPOCP 1922 p.). OcHoBHa
poboTa 3 HanILy 3a CaHITapHO-
ririeHiYHUMY YMOBaMH TIpalli Ta 3a
TEXHIKOIO Oe3reku 0yi0 BHOKpEM-
JICHO Ta TOKJIaJieHa Ha CaHiTapHY
1 TeXHIYHY IHCHEKI[ifO, IO TICHO
CHiBMpalfoBaa 3 IHCIEKII€l0 mpa-
i (ct. 150 K3nll). V 1925 p. Oynu
Bupani Tpu Hakazu HKIT CPCP
MPO PETYIIOBaHHS X JISUTBHOCTI.

VaBns€eTbes, MO MOCBIA (PYHK-
I[IOHYBaHHS, CTPYKTYPH Ta MOBHO-
BaxkeHb iHcnekiii npaii B CPCP y
20-1i pp. XX-T0 CT. HUHI 3aCTyro-
Bye ocobnmBoi yBaru. Kpim Toro
ciin 3a3HauutH, mo B CPCP y 70-
80-Ti pp. XX-T0 CT. misina mpaBoBa
IHCIIeKITisA mparmi — crerudiyHui
OpraH, €JJ1Ha MeTa SKOTO — KOHTP-
OJIb 1 HATIIAA 332 JOTPUMAaHHSM 3a-
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KOHOZABCTBa Mpo mparro [LluT. 3a
9, c.357].

Konexkc mpo mpanro Hapomgnoi
PecrryOmixku bonrapii HagaBaB iH-
CITEKTOpaM 3 TIpalli Ta iHIIIM 0CO-
Oam, sxuM Oynu nopydeHi QyHKITi
3 OXOPOHHM TIpalli, BaKJIUBE IPABO
MIPUITAHSATH TIPABOIIOPYIIEHHS B 1X
3apofIKy, a caMe MPU3YNUHATH BH-
KOHaHHSI HE3aKOHHUX PillleHb TOC-
MOJJAPCHKHUX OPTaHiB Ta MOCATOBUX
0ci0, KO 1Ii pillIeHHsI CTOCYIOThCS
OXOPOHM IIpari Ta MmodyTy TPyIo-
Bux konektusiB. Y K3nll Himens-
koi JlemokparnmuHoi PecmyOmiku
1977 p. Oyma cherianbHa TiaBa
PO KOHTPOIb 32 JOTPUMAHHSIM
TpyAOBOro 3akoHoAaBcTBa. 3a TK
[Momscekoi Hapognoi Pecrry0mi-
ku 1974 p. iHcmekuis mpari Oyma
CTIEI[iali30BaHUM OpraHoOM Tpod-
CIIJIOK, IO 3IIMCHIOBaJIa HAIISAL
3a MOAepKaHHAM HOPM TPYIOBOTO
npaBa. Komekc moknagaB Ha iH-
CrieKTopa mpari o0OB’SI3KU peary-
BaTH Ha TIOPYIICHHS IOCTAHOB, IO
CTOCYBAIMCS TIpaB NpaIliBHUKIB, 1
MPUTATYBAaTH A0 BiAMOBiAaIBEHOC-
Ti BHHHHX HE3aJIe)XHO BiJ TOTO,
MMOCKap)KUBCS TPAIliBHUK caM Ha
MOPYIIEHHSI CBOIX MpaB 1 4u 3arto-
TS0 1€ TTOpYyIIeHHS HOMY IIIKOTY
[Hurt. 32 9, c. 85, 167, 248-249].

[Tyaxtu 15, 16 i 17 PexomeHn-
marii MOIT Ne 198 mpo Tpynosi
npaBoBigHocuHu 2006 p. [[uB.
10] mependadaroTs OCHOBOIIOIOXK-
Hi MiIXOAW 1O TMHUTAaHp HATISAAY 1
KOHTPOJIO 3a JOJEpXKaHHIM 3a-
KOHOJZIaBCTBa Mpo mpairto. Komre-
TEHTHUI OpraH MOBUHEH BXXWBaTH
3aX0IiB 13 METOI0 3a0e3neueHHs
JTOJIepKaHHS 1 3aCTOCYBaHHS 3aKO0-
HOJIaBYMX 1 HOPMaTHBHO-TIPABOBUX
aKTiB, Ki CTOCYIOTBCS TPYIOBHUX
MPaBOBITHOCHHHU, BIJHOCHO pi3-
HUX aCIeKTiB, PO3MISIHYTHX Y il
Pexomenparii, Harmpukmazn, 3a 10-
MMOMOTOK0 CIYkO0 1HCIIeKmii mparti
Ta IXHBOTO CITiBPOOITHHIITBA 3 Op-
raHaMH COIIaIbHOTO 3a0e3reucH-
Hs 1 momaTkoBUMU ciryx6amu. [1lo
CTOCYETHCS TPYIAOBUX MPABOBIIHO-
CHUH, HaIliOHAJIbHI OPraHu PEryIo-
BaHHS MUTaHb Npalli W mpieri iM

0

CTPYKTYpPH TOBHHHI 3iHCHIOBaTH
pEeryIApHUK  MOHITOPHHI  CBOiX
mporpaM i mpouenyp Hamisiay 3a
norpumanHsaM. OcoOnuBa yBara
MMOBUHHA NPUALIATUCS Tpodeciam
1 CEKTOpaM, Yy SKHX 3HaYHYy YacCTKY
CTaHOBIIATH IPALIOIOYi JKIHKH. Y
paMKax CBO€I HaLiOHAJIBHOI IIO-
JTUKK, TPO SIKy WAEThCS y Wil
Pexomenpanii,  mepaBH-WIeHH
Opranizanii MOBUHHI PO3pOOIATH
e(eKTUBHI 3axomu, HaIliJIeHI Ha
BUKODPiHIOBAaHHS CTUMYIIIB JI0 TPH-
XOBYBaHHSI (pakTy iCHyBaHHS TpY-
JOBUX MPaBOBIIHOCHH.

Huni y pi3HuxX KpaiHax Ha3BH
1 KOMITETCHIISI OpraHiB, IO 3ii-
CHIOIOTb KOHTPOJb 3a JOAEpKaH-
HSM 3aKOHOJABCTBA IMPO IPAL0
CYTT€BO pi3HUTBCA. Tak, B Aszep-
Oaif/KaHi TOBHOBAKEHHS JIePIKaB-
HOTO Oprasy, 10 31iHCHIOE KOHTP-
OJIb 32 JOACP)KaHHAM TPYZOBOTO
3aKOHOJABCTBA (JEp>KaBHOI TpY-
noBoi iHcmekuii), Bu3Hadae Tpy-
noBuit koneke [Lurt. 3a 11, c. 117].
Jo xommeteniii HamioHaasHOTO
yHOpaBiaiHHA 3 TPYIOBHX BiIHOCHH
CIIIA, sike Oyno ctBopeno y 1935
P., BXOAUTH PO3IVISI CKapr mpod-
CHiJIOK 1 poOITHUKIB Ha Jil MiANPH-
€MI[IB Ta TPUUAHATTSA BiIIOBITHUX
3axomiB [Llut. 3a 12, c. 24]. Cmo-
co0OM 3aXHCTy MpaB MpPaLiBHUKIB
y Hogiit 3enanpii € 3BepHEHHS 1O
OJHI€T 3 TBOX 1HCHEKIIiH mparti, 110
3HaXOIATbCA B CTPYKTypi MiHic-
TepcTBa mpaui — [Henekmiro mpari
Cnyx0u 3 TPyIOBUX BiJHOCHH Ta
Incneknito mpaui 3 BHPOOHHUYOT
Oe3neku i 300poB’st. Ckapru, 3a 3a-
TBEPIKEHOI0 POPMOIO, TTONAIOTHCS
SIK 1HJUBIAyaJibHi, TaK i KOJICKTUB-
Hi. CHeKkTp nuTaHb A7 3BEpPHEHHS
no [Hcmekii mpaili, o HaJICKHUTh
1o Ciry0u 3 TpyIOBHX BiTHOCHH,
oOMexkeHnH. MoOXKHa OCKap>KUTH
TiIBKH HEAOTPUMAHHS BUMOT 3aKO-
HOJIABCTBA MPO HEPOOOUi CBATKOBI
IH1, JiKapHSHI, BiAIyCTKH, Biapa-
XyBaHHS 13 3apo0iTHOI Tiatu abo
MiHiMaNbHOT oruiatu mpami [lluT.
3a 590, c. 13-121].

3a IlonoxenusMm npo Jlepkas-
HY IHCHEKHiI0 YKpaiHH 3 MUTaHb
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mpami, 3aTBEpIKEHOTO0  YKa3oM
[pe3unenra Ykpainu Big 6 KBIT-
Hs 2011 p. Ne 386/2011 [14], Hep-
XKrpaui YKpaiHU BXOTUTH IO CHC-
TEMH OpraHiB BUKOHABYOI BIAAH i
3a0e3reuye peaizailito JepxKaBHOi
MNOJITUKA 3 THTaHb HAIILY Ta
KOHTPOJTIO 32 JTOACp KaHHIM 3aKO-
HOZABCTBA MPO MpAaIo, 3aiHATICTh
HaCeJICHHs, 3aKOHOAABCTBA IIPO
3arajJbHOO0OB’SI3KOBE  JIepXKaBHE
colliaibHE CTpaxyBaHHs BiJg He-
[IaCHOTO BUNIAJIKy Ha BUPOOHHIITBI
Ta TPOoQeciiHOrO 3aXBOPIOBAHHS,
SKi CIIPUYMHWIM BTpaTy Npares-
JATHOCTI, y 3B’SI3Ky 3 THUMYaco-
BOIO BTPATOI0 Tpale3laTHOCTI Ta
BUTpaTaMy, 3yMOBICHHMH Hapo-
JDKEHHSM Ta MOXOBaHHIM, Ha BU-
najoK 0e3poO0iTTs B YacTWHI NpH-
3HaueHHS HapaxXyBaHHs Ta BUILIATH
JOTIOMOT'H, KOMITEHCAIlil, HaJaHHs
COL[iaJIbHUX TIOCTYT Ta IHIIUX BH-
JIiB MaTepiaibHOTO 3a0C3MCYCHHS 3
METOI0 JOTPUMAaHHS MpaB i rapaH-
Till 3acTpaxoBaHUX 0Ci0.

VY upoMy acrnexTi BayKIIMBO BKa-
3aTH Ha CYTTEBE PO3IIMPEHHS KOM-
MeTeHnil iHcnekuii npari B Ykpai-
Hi 3TiJHO Ha3BaHUM BUILE YKa30M
IIpesunenra VYkpainu. Ilpore B
ICTOPUYHOMY KOHTEKCTI 1HCTICKILis
npani y Pociiicekiii Immepii mana
ypMalli MMOBHOBa)XKeHHs. Tak, Ha
(haOpuyHy 1HCIICKIIIIO MOKIajiana-
cs 3amoOixkHa, a TouHime mnpodi-
NakTHYHA (QYHKIIs, OAHAK CyAsYH
3 TIOBHOBa)XXCHb 1HCIIEKTOPIB BOHA
Oyia moB’si3aHa, ()aKTU4HO, 3 BH-
KOHAHHAM TOMileHChKUX (PyHKIiN
(manpukian, ¢GaOpuyHUN iHCTIEK-
TOP JO3BOJISIB BUIA4y OIHI€i po3-
PaXyHKOBOi KHWXKKH JCKIJIBKOM
ocobamM, 3aTBepKyBaB IpaBHIIa
BHYTPIIIHBOTO  PO3MOPSIKY, 3a-
CBIUyBaB 3arajbHi PO3IIHOYHI
BimoMocTi Ta in.) [[duB. 3, c. 81—
82]. Onnak, SIKIIO TOBOPUTH TPO
iCTHHHY poiib (paOpuyHOi iHCTIEeK-
uii y mopesosoniniHiii Pocii, To
kpamie Hix sk M.I. JIynn ckazarn
He MoxHa: «®abpuduHa iHCTIEKIis
MOBHHHA HE CTUTBKW HAIIISJATH 32
nonepxkaHHaM  GaOpUIHUX 3aKo-
HIB 1 KapaTH 3a IpaBONOPYILICHHS,
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CKUIBKM BTPYYaTHUCh Yy B3a€MHHHU
(habpukaHTiB 1 pOOITHHKIB, OITi-
KaTH Ta yHepelKaTH MOpPYLICHHS
Jep>KaBHOTO 1 TPOMAJICHKOTO CIIO-
koro» [Llurt. 3a 3, c. 84]. dakTu4yHO
BX€ TOJII 1HCIIEKIIis Mparli BUKOHY-
Baja (DYHKIIIO MiATPUMaHHS COIli-
QJIBHOTO MMPY Ha HiANPHUEMCTBAX.
AHaji3 TOBHOBaXEHb (haOpUIHOL
iHCTeKIii, mepeabaueHux y ct. 34
CraryTy npo HPOMUCIIOBY IpPAL0
[4], mae migcTaBM CTBEpIKYBATH,
0 Hi B OJHIH €BpOMEHChKiil kpai-
Hi IIei OpTaH He Ha/IiJISIBCS TAKHIMH
LIMPOKMMH KOHTPOJIBHUMH ITOBHO-
Ba)KCHHSIMH.

BucHoBkHn. VYSBIS€THCSA, IO
HUHI KOHTPOJBbHA (DYHKIIiS 1HCTIeK-
wii mparti, 6e3 CyTTEBOTO MOCHIICH-
HS1 [IPaBOOXOPOHHOT, BTpayae Oyab-
SIKUI CEHC, OCKIIBKH TIeH JIeprKaB-
HUI OpraH BUSBISETHCS 0€3CHINM
repe; HaxaOHUM MTOPYIIEHHSIM TTif-
MPUEMIISIMU 3aKOHIB YKpaiHH Npo
npawo. HaBite cTpykTypa nepiuo-
ro KOJEKCYy Mpo Mpaio, kUM OyB
CraryT mpo IPOMHCIIOBY MpAL0
Pociiicekoi  Immepii, npuitHATHIA
Ha mo4yatky XX-ro CT. y mepiox
OypXJINBOTO PO3BUTKY KalliTaIi3My
B Pocii, mae migcTaBu IjId TaKux
TBepkeHb CTaHoM Ha 1 OepesHs
1915 p., CratyT ckiagaBcs 3 4o-
TUPHOX po3niiiB. Po3min meprwmii
«IIpo HamAg 3a ITPOMHUCIOBHUMHU
MiANPUEMCTBAMU» BKJIOYaB TpPHU
rnaBu. Po3nin npyruit «I[Ipo ymoBu
mpaimi Ha TPOMUCIOBHX IiANPH-
€MCTBax» BKJIOYaB TPHU IJIABH, a
miaBa | BKIIrOUasa BiCIM BiIIiIeHb.
Po3nin tpetiit «Ilpo crarHeHHs 3a
MOPYIICHHS] MOCTaHOB IIPO MpO-
MHCIIOBY MpAaLIO Ta MPO MOPSAIOK
MIPOBAKEHHSI CIIPaB MO LUX HOPY-
LICHHSX» CKJIagaBcs 3 JBOX IVIaB.
I'maBa II cxmamanach i3 IBOX Bil-
ninenb. Posmin gwerBepTwii «Buam
3a0e3redeHHsT POOITHHUKIB 1 CIyX-
OOBIIIB HAa MPOMHUCIOBUX ITiIITPH-
€MCTBax» CKJIaJaBCsl 3 CEMHU IJIaB.
OTXe OYEBUIHOI € HEOOXIJTHICTH
CYTTEBUX 3MiH H y 3aKOHONABCTBI
VYkpainu y i 4acTHHI.

3 ypaxyBaHHSIM BHUKJIaJCHOTO
BHUIIIE TIPOTIOHY€ETHCS:

1. Hapgarwm incniekuii mpaii cra-
TyC HalliOHAJbHOI CIIyXOH 1 Ha3Ba-
TH 1el opran «/lepxaBHa npaBoBa
IHCHEKIisl TIpami», MiAKPeCIUBIIH
TaKUM YHHOM i1 POJIb SIK TPOBiAHO-
TO OpraHy B cucTeMi 3a0e31eyeHHs
JOAEP)KAaHHA 3aKOHOAABCTBA IIPO
nparo B YKpaiHi.

2. Y TK VYkpaiHu BH3HAYUTH
CTaryc, CTPYKTYpPY, OCHOBHI (PyHK-
1ii (KOHTPOJIBHY Ta MPaBOOXOPOH-
HY), TlpaBa Ta 0OOB’SA3KH JIEpKaB-
HO1 PaBOBOT IHCHIEKLIT Mpai.

3. Ha piBHi 3akoHy BU3HAYUTH
MEXI MpaBOOXOPOHHOI (yHKIIi
JIep’KaBHOI  MPaBOBOT  1HCIIEKIIil
Tpaili, 0COOIMBO B YaCTUHI Mi/ICTaB
NPUTATHEHHS. BUHHHX JI0 IOpUANY-
HOI BIANOBIZAJBHOCTI, @ TaKOX
CYTTEBOTO MOCHJICHHS B3a€EMOIIT 3
MPaBOOXOPOHHUMH Ta CYIOBHMHU
OpraHaMH.
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SUMMARY

The article revealed some legislative proposals, respectively, is finally proposed a draft law on amending and supple-
menting certain acts, which would remove all gaps present in the Law on the Constitutional Court and the Code of consti-

tutional.

Key-words: bill Constitutional Court constitutional jurisdiction, regulations, provisions, ceiling limit.

REZUMAT

In articol sint aduse unele propuneri legislative si un proiect de lege privind modificarea si completarea unor acte legis-
lative, prin care s-ar inldtura toate lacunele existente actualmente in Legea cu privire la Curtea Constitutionald, precum si

in Codul jurisdictiei constitutionale.

Cuvinte-cheie: proiect de lege, Curtea Constitutionala, jurisdictie constitutionald, regulament, dispozitie, plafon-limita.

Actualitatea acestui articol
este incontestabila, deoare-
ce atentioneaza asupra unor lacune
existente actualmente in legislatie,
insa cel mai important este faptul
ca punem la dispozitia legiuito-
rului si o solutie, prin eliminarea
carentelor existente in legislatie
de mai bine de un deceniu. Asadar,
importanta acestui studiu nu este de
neglijat, deoarece noi propunem un
proiect de lege pentru modificarea
si completarea unor acte legislati-
ve. Prin amendamentele pe care le
propunem la Legea cu privire la
Curtea Constitutionala si, respectiv,
la Codul jurisdictiei constitutionale
se va face, speram, putina ordine 1n
legislatie.

Ca urmare a scurgerii timpului
de la ultima adresare a noastra din
15 ianuarie 2010 catre subiectii
abilitati cu dreptul de initiativa
legislativa si luind 1n consideratie
faptul ca legiuitorul, in cele din
urma, a aplecat urechea la unele
propuneri legislative si la unele
amendamente propuse de noi in
proiectul de Lege privind modi-
ficarea si completarea unor acte
legislative (Legea cu privire la
Curtea Constitutionala, precum si
Codul jurisdictiei constitutionale),
am decis sa reiteram propuneri-
le respective cu amendamentele

care, nu stim din ce motive, pina
in prezent nu si-au gasit reflecta-
re in Legea nr. 317-XIII din 13
decembrie 1994 cu privire la Cur-
tea Constitutionald si in Codul
jurisdictiei constitutionale nr. 502-
XIII din 16 iunie 1995. Fiind unul
dintre candidatii la functia de ju-
decator la Curtea Constitutionala,
dorim sa venim in ajutorul Parla-
mentului Republicii Moldova, pen-
tru ca Onorata Curte sa-si exercite
mandatul conducindu-se de pre-
vederile unor acte legislative con-
forme cu prescriptiile Constitutiei
Republicii Moldova. Anterior am
constatat faptul ca in Legea cu pri-
vire la Curtea Constitutionala si in
Codul jurisdictiei constitutionale
existd multe carente care nu au fost
eliminate de cétre legiuitor pina in
prezent, desi noi am elaborat si am
expediat proiectul respectiv tutu-
ror subiectilor abilitati cu dreptul
de initiativa legislativa. Totoda-
td, tinem sd mentiondm ca unele
amendamente propuse de noi si-au
gasit reflectare in actele legislati-
ve citate. In felul acesta, prin art.
IT din Legea nr. 95 din 21.05.2010
pentru modificarea si completarea
unor acte legislative au fost opera-
te modificari in art. 4 alin. (1) lit.
a) din Codul jurisdictiei constitu-
tionale nr. 502-XIII din 16 iunie

1995, unde dispozitia normei lega-
le a preluat continutul aproape in-
tact al normei constitutionale (art.
135 alin. (1) lit. a) din Constitutie):
., efectueaza, la sesizare, controlul
constitutionalitatii legilor §i hota-
ririlor Parlamentului, decretelor
Presedintelui Republicii Moldova,
hotaririlor si ordonantelor Guver-
nului, precum si a tratatelor inter-
nationale la care Republica Mol-
dova este parte”, fard ca aceleasi
modificari si fie efectuate in pre-
vederile statuate la art. 62 lit. a) si,
respectiv, stipulate la art. 38 alin.
(1) lit. j) din Codul jurisdictiei
constitutionale. De altfel, aceleasi
modificari urmau sa survind si la
art. 4 alin. (1) lit. a) si, respectiv,
in art. 25 lit. j) din Legea cu privi-
re la Curtea Constitutionala. Rei-
teram faptul ca unele prevederi de
la art. 4 alin. (1) lit. a), art. 25 lit.
j) din Legea cu privire la Curtea
Constitutionala si, respectiv, art.
38 alin. (1) lit. j), art. 62 lit. a) din
Codul jurisdictiei constitutionale
sint contrare prevederilor art. 135
alin. 1) lit. a) din Constitutia Re-
publicii Moldova.

Asadar, am constatat, cu regret,
cd unele prevederi ale normelor
legale contravin prevederilor
normelor constitutionale, statua-
te expres de citre legiuitor la art.
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135 alin. (1) lit. a) si, respectiv, la
art. 136 alin. (2) din Constitutia
Republicii Moldova.

Existd mai multe lacune in ac-
tele legislative enumerate, in acest
caz scopul nostru fiind de a adu-
ce prevederile normelor legale in
deplind concordantd cu prevede-
rile normelor constitutionale, ast-
fel incit, pe lingd perfectionarea
legislatiei, sd sporeasca si cultu-
ra juridica In societate, intrucit si
Parlamentul, si Guvernul, timp de
mai bine de 10 ani, au proliferat
nihilismul juridic in aceasta ches-
tiune, iar Curtea Constitutionala
n-a gasit timp pentru a se ingriji si
de ,,propria legislatie”.

Curtea Constitutionala este uni-
ca autoritate de jurisdictie constitu-
tionala in Republica Moldova, este
independentd si se supune numai
Constitutiei. Curtea Constitutionala
garanteaza suprematia Constitutiei.
Ea se conduce in activitatea sa de
Constitutie, de Legea cu privire la
Curtea Constitutionala si de Codul
jurisdictiei constitutionale.

Dupd cum am mentionat deja,
Curtea Constitutionald exercita, la
sesizare, controlul asupra constituti-
onalitatii legilor si hotaririlor Parla-
mentului, a decretelor Presedintelui
Republicii Moldova, a hotaririlor
si ordonantelor Guvernului, pre-
cum si a tratatelor internationale la
care Republica Moldova este parte,
deci Curtea Constitutionald se alfa
la dispozitia subiectilor abilitati cu
dreptul de a sesiza Onorata Cur-
te. Astfel, conchidem cd Curtea
Constitutionald nu se poate autose-
siza decit In raport cu propriile hota-
riri i numai in anumite cazuri.

In temeiul prevederilor stipu-
late de catre legiuitor la art. 7 din
Codul jurisdictiei constitutionale,
orice act normativ, precum $i orice
tratat international la care Republi-
ca Moldova este parte se considera
constitutional pind cind neconsti-
tutionalitatea lui va fi dovedita in
procesul justitiei constitutionale,
cu asigurarea tuturor garantiilor
prevazute de prezentul cod. Con-

form prevederilor statuate la art.
79 alin. (1) din Codul jurisdictiei
constitutionale, dacd la examina-
rea cauzei Curtea Constitutionala
constatd existenta unor lacune in
legislatie ce se datoreaza nerea-
lizarii unor prevederi ale Consti-
tutiei, ea atrage atentia organelor
respective, printr-o adresd, asupra
lichidarii acestor lacune.

Asadar, Curtea Constitutionala
nu este In drept sa se autosesizeze
si, de asemenea, nu poate sa adop-
te o adresd asupra necesitatii lichi-
darii lacunelor din legislatie, daca
existenta acestor lacune nu a fost
constatatd la examinarea unei cau-
ze de catre Onorala Curte.

In temeiul prevederilor con-
stitutionale si legale, Curtea
Constitutionald este compusa din
6 judecdtori. Conform prevede-
rilor statuate expres la art. § alin.
(1) lit. d) din Legea cu privire la
Curtea Constitutionala, presedin-
tele Curtii Constitutionale constata
cazurile de incetare a mandatului
judecatorului, prevazute de lege, si
sesizeaza autoritatea publica ce l-a
desemnat sd numeasca un judeca-
tor pentru postul devenit vacant.

Conform art. 18 alin. (1) lit.
a) din legea citatd, mandatul de
judecator al Curtii Constitutiona-
le inceteaza si se declara vacanta
functiei in caz de expirare a man-
datului. In cazul incetarii manda-
tului judecatorului, presedintele
Curtii sesizeazd autoritatea com-
petentd in termen de cel mult 3
zile de la data declararii vacantei
functiei, solicitindu-i s numeasca
un nou judecator, iar in temeiul art.
20 alin. (2) autoritatea competenta
numeste judecatorul in termen de
15 zile de la data sesizarii prese-
dintelui Curtii Constitutionale.

Cvorumul pentru plenul Cur-
tii Constitutionale este de doua
treimi din numadrul judecéatorilor
acesteia, deci Onorata Curte poa-
te examina sesizarile si delibera
intr-o componentd minima de 4
judecatori.

Semai intimplé ca cei chematisa
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vegheze asupra constitutionalitatii
actelor legislative si normative, cu
regret, din anul 2000 pind in pre-
zent, sd nu observe ca unele pre-
vederi ale art. 6 alin. (2) din Legea
nr. 317-XIII din 13.X11.1994 cu
privire la Curtea Constitutionala
sint contrare prevederilor normei
constitutionale statuate in art. 136
alin. (2) din Constitutie. Daca vre-
un subiect competent ar sesiza Cur-
tea Constitutionala, Onorata Curte
ar fi nevoitd sd recunoascd unele
prevederi din lege si din cod ca
fiind neconstitutionale (sintagma
»Presedintele Republicii Moldo-
va” de la art. 6 alin. (2) din Legea
cu privire la Curtea Constitutionala
si, respectiv, unele prevederi din
Codul jurisdictiei constitutionale
— cuvintul ,regulamentelor” si
cuvintul ,,dispozitiilor”. Nolens,
volens, apare Iintrebarea: Ce fel
de control al constitutionalitatii
efectueaza Curtea Constitutionala,
dacd Legea-cadru cu privire la
Curtea Constitutionald si Codul
jurisdictiei constitutionale contin,
deja mai bine de 10 ani, unele pre-
vederi neconforme cu Constitutia?

Din pacate, constatam ca pe si-
te-ul www.justice.md, administrat
de Centrul de Informatii Juridice
al Ministerului Justitiei, in aceste
doua acte legislative existd multi-
ple erori, fapt pe care l-am relevat
intr-un articol stiintific.

Ultima interventie a legiuitoru-
lui in legile mentionate a fost efec-
tuatd prin Legea nr. 163 din 22 iu-
lie 2011, prin care s-a demonstrat
primatul principiului oportunitatii,
uitind cu desavirsire de principiile
constitutionalitatii, legalitatii etc.

Astfel, mentiondm ca propune-
rile formulate de noi, prin care so-
licitam excluderea din lege si din
cod aunui subiectabilitat cu dreptul
de a sesiza Curtea Constitutionala,
precum Judecdtoria Economicd, a
fost transpusd in viatd in temeiul
Legii nr. 163 din 22.07.2011 pen-
tru modificarea si completarea unor
acte legislative. Asadar, constatam
cd munca depusa de subsemnat nu
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a fost in van, totusi nu intelegem
de ce pina in prezent prevederile
normelor legale nu au fost ajusta-
te la cele constitutionale si nu au
fost inlaturate celelalte carente
vizibile in respectivele acte le-
gislative, atunci cind noi am pus
la dispozitie un proiect de lege 1n
acest sens, de exemplu:

1) prevederile de la art. 4 alin.
(1) lit. a), art. 25 lit. j) din Legea cu
privire la Curtea Constitutionald
si, respectiv, art. 38 alin. (1) lit. j),
art. 62 lit. a) din Codul jurisdictiei
constitutionale contravin preve-
derilor art. 135 alin. 1) lit. a) din
Constitutia Republicii Moldova;

2) prevederile art. 6 alin.
(2) din Legea nr. 317-XIII din
13.X11.1994 cu privire la Curtea
Constitutionald sint contrare pre-
vederilor normei constitutionale
statuate in art. 136 alin. (2) din
Constitutie;

3) celelalte carente, de aseme-
nea, sint relevate in proiectul de
lege propus pentru dezbateri pu-
blice.

Noi reiteram pozitia noastra ci-
vica, de altfel, constanta, inclusiv
in vederea reglementirii unifor-
me si motivationale pentru tinara
generatie, ca la un anumit moment
al vietii sd aiba sanse reale de a
detine functia de judecator la Cur-
tea Constitutionald. Actualmente,
conform prevederilor legislatiei
in vigoare, aspirantul la functie
poate fi numit la virsta de 69 de
ani, iar altii vor insista si la limi-
ta legii sd acceada in functie si la
virsta de 70 de ani, unde, dupa
numire, judecdtorul depune jura-
mintul si va intra In exercitarea
mandatului pentru o perioadd de
6 ani. Astfel, o persoana va putea
exercita functia de judecator pina
la virsta de cca 76 de ani. De ce nu
am include o prevedere exhausti-
va, cum existd in raport cu jude-
cdtorii instantelor de drept comun
si chiar cu judecitorii-asistenti ai
Curtii Constitutionale, unde pla-
fonul-limita pinad la care poate fi
exercitatd functia data este de 65

0

de ani? Pentru judecatorii Curtii
Constitutionale propunem stabili-
rea plafonului-limitd de 70 de ani
pentru exercitatea functiei.

Dispozitia de la art. 21 alin.
(5) din Lege, care prevede ca ju-
decatorul Curtii Constitutionale
care s-a retras din componenta ei
»dupd atingerea limitei de virsta
pentru aceasta functie” nu coro-
boreaza cu prevederile nici a unei
norme, deoarece legiuitorul la art.
11 alin. (2) din Legea cu privire
la Curtea Constitutionala indica
asupra faptului ca limita de virsta
pentru numirea in functia de jude-
cator al Curtii Constitutionale este
de 70 de ani, si nu a plafonului de
virsta pina la care poate fi exerci-
tata aceasta functie.

Pind cind nu vom concretiza
expres prin Lege la art. 11 alin.
(2) care este limita de virstd pina
la care se poate exercita functia de
judecator al Curtii Constitutionale
(70 de ani), fara posibilitatea ca la
virsta de 70 de ani sa fie preluat un
nou mandat de 6 ani, pinad atunci
prevederile art. 21 alin. (5) din
Lege sint abstracte.

Propunem expunerea art. 11
alin. (2) din Lege intr-o noua
redactie:

. (2) Plafonul-limita de virsta
pentru exercitarea functiei de ju-
decator al Curtii Constitutionale
este de 70 de ani.”

Aristotel spunea: ,,Mi-e prieten
Platon, dar mai prieten imi este
adevarul”.

Asadar, consideram ca septu-
agenarul urmeaza sa fie felicitat,
iar Statul sa-i multumeasca pentru
efortul depus, astfel acordindu-i
posibilitatea sa se odihneasca la
atingerea unei virste onorabile.

Deoarece numirea intiala, si nu
numai, a doi judecdtori a fost de
competenta Presedintelui Republi-
cii Moldova, actualmente aceasta
fiind atribuitd la competenta Gu-
vernului, consideram echilibrata
formula propusa de catre autor:
,,Curtea Constitutionald prezinta
anual raportul privind exercita-
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rea jurisdictiei constitutionale,
in luna ianuarie, Parlamentului,
Presedintelui Republicii Moldo-
va, Guvernului si Consiliului Su-
perior al Magistraturii”.

Totodata, mentionam ca jude-
catorii depun juramintul in fata
Parlamentului, a Presedintelui Re-
publicii Moldova si a Consiliului
Superior al Magistraturii, cu toa-
te cd sint numiti de Parlament,
Guvern si Consiliul Superior al
Magistraturii. Legitimatia jude-
catorilor Curtii Constitutionale,
de asemenea, este inminata de
Presedintele Republicii Moldova.
Astfel, In virtutea acestor preve-
deri, considerdm cd si Presedintele
Republicii Moldova ar trebui, de
asemenea, sd fie informat asupra
activitatii Curtii Constitutionale
prin prezentarea raportului anual.

Caurmare a faptului ca legislatia
electorala a suportat modificari,
propunem o noud variantd a art.
38 alin. (3) din Codul jurisdictiei
constitutionale, care sd coreleze
cu prevederile legale: ,,Rezultatele
referendumului republican si ale
alegerilor Parlamentului se con-
firmd in urma examindrii raportu-
lui Comisiei Electorale Centrale.
Rezultatele alegerii Presedintelui
Republicii Moldova se valideaza
de Curtea Constitutionala la pre-
zentarea respectivei hotariri a Par-
lamentului si a actelor comisiei
speciale de desfasurare a alegeri-
lor pentru functia de Presedinte al
Republicii Moldova.”

In scopul inliturarii lacunelor
depistate, propunem adoptarea
unei legi organice privind modi-
ficarea si completarea unor acte
legislative. Astfel, ca urmare a
adoptarii de catre Parlamentul
Republicii Moldova a proiectului
propus pentru discutie publica,
vom aduce prevederile Legii cu
privire la Curtea Constitutionala si,
respectiv, ale Codului jurisdictiei
constitutionale in strictd confor-
mitate cu prevederile normelor
constitutionale.
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Proiect

cu privire la modificarea si completarea unor acte legislative

Parlamentul adoptd prezenta
lege organica.

Art. I. — Legea nr. 317- XIII
din 13 decembrie 1994 cu pri-
vire la Curtea Constitutionala
(Monitorul Oficial al Republicii
Moldova, 1995, nr. 8, art. 86), cu
modificarile ulterioare, se modi-
ficd si se completeaza dupd cum
urmeaza:

1. Clauza de adoptare a legii
se completeaza cu termenul ,,0r-
ganica”.

2. La art. 4 alin. (1) lit. a) cu-
vintul ,, , regulamentelor” se ex-
clude, iar cuvintul ,,dispozitii-
lor” se substituie prin cuvintul
»ordonantelor”.

3. Laart. 6 alin. (2) textul “Pre-
sedintele Republicii Moldova” se
substituie prin cuvintul “Guvern”.

4. Art. 10 se expune intr-o noua
redactie: ,,Curtea Constitutionala
prezinta anual raportul privind exer-
citarea jurisdictiei constitutionale,
in luna ianuarie, Parlamentului,
Pregedintelui Republicii Moldova,
Guvernului si Consiliului Superior
al Magistraturii.”

5. Art. 11 alin. (2) se expune
intr-o noua redactie:

,» (2) Plafonul-limita de virsta
pentru exercitarea functiei de ju-
decator al Curtii Constitutionale
este de 70 de ani.”

6. La art. 22 alin. (3) cuvintul
Lanumit” urmeaza a fi substituit
prin cuvintul ,,determinat”, iar la
alin. (5) cuvintul ,,exprimarii” ur-
meaza a fi substituit prin cuvintul
»EXpirdrii”.

7. La art. 25 lit. j) cuvintul
,» regulamentelor” se exclude, iar
cuvintul ,,dispozitiilor” se substi-
tuie prin cuvintul ,,ordonantelor”.

8. La art. 26 alin. (4) dupa cu-

vintul ,,hotaririle” se introdice cu-
vintul ,, , deciziile”.

9. Art. 38 alin. (3) se expune in
urmatoarea redactie:

» (3) Judecatorilor Curtii Con-
stitutionale si personalului de
specialitate si administrativ li se
inmineaza legitimatie. Modelul
legitimatiei si modul de Tnminare
a ei personalului de specialitate si
celui administrativ al Curtii sint
prevazute de Regulamentul Secre-
tariatului. Modelul legitimatiei ju-
decatorului Curtii Constitutionale
se stabileste prin decret. Legitima-
tia judecatorilor Curtii Constituti-
onale este inminata de Presedinte-
le Republicii Moldova.”

10. La art. 42 alin. (4) sintag-
ma: ,, , iar din partea Judecatoriei
Economice — de catre Arbitrajul
Republicii Moldova” se abroga.

Art. II. — Codul jurisdictiei
constitutionale nr. 502-XIII din
16 iunie 1995 (Monitorul Oficial
al Republicii Moldova, 1995, nr.
53-54, art. 597), cu modificarile
ulterioare, se modifica si se com-
pleteaza dupa cum urmeaza :

e Litera i) de la art. 5 se expu-
ne in urmatoarea varianta: ,, i) pre-
zentarea anuala a unui raport cétre
Parlament, Presedintele Republi-
cii Moldova, Guvern si Consiliul
Superior al Magistraturii privind
exercitarea jurisdictiei constituti-
onale;”.

e Laart. 12 alin. (1) propunem
substituirea prepozitiei “de* prin
Hlac.

e [a art. 37 cuvintul ,,temeiul”
se substituie cu cuvintul ,,terme-
nul”.

e La art. 38 alin. (1) lit. j) cu-
vintul ,, , regulamentelor” se exlu-
de, iar cuvintul ,,dispozitiilor” se

PRESEDINTELE PARLAMENTULUI
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substituie prin cuvintul ,,ordo-
nantelor”.

e Art. 38 alin. (3) se expune in
urmatoarea redactie: ,,Rezultatele
referendumului republican si ale
alegerilor Parlamentului se con-
firma Tn urma examinarii raportu-
lui Comisiei Electorale Centrale.
Rezultatele alegerii Presedintelui
Republicii Moldova se valideaza
de Curtea Constitutionala la pre-
zentarea respectivei hotariri a Par-
lamentului si a actelor comisiei
speciale de desfasurare a alegeri-
lor pentru functia de Presedinte al
Republicii Moldova.”

e La art. 62 lit. a) cuvintul ,, ,
regulamentelor” se exclude, iar
cuvintul ,,dispozitiilor” se substi-
tuie prin cuvintul ,,ordonantelor”.

e In titlul art. 77 si in ambele
alineate dupa cuvintul ,hotariri-
lor” se introduce cuvintul ,, , deci-
ziilor” la cazul respectiv, conform
normelor gramaticale.

o Art. 80 alin. (4) se expune in
urmatoarea redactie: ,,Raportul se
expediaza anual, in luna ianuarie,
Parlamentului, Pregedintelui Repu-
blicii Moldova, Guvernului si Con-
siliului Superior al Magistraturii.”

e La art. 82 alin. (1) sintagma
,,salarii minime” se substituie prin
sintagma ,,unitdti conventionale,
unde o unitate conventionala con-
stituie suma de 20 de lei”.

e La art. 89 sintagma: ,, , iar
din partea Judecatoriei Economi-
ce — de catre Arbitrajul Republicii
Moldova” se exclude.

Art. IIlI. — Prezenta lege intra
in vigoare la data publicérii in
Monitorul Oficial al Republicii
Moldova.

Marian LUPU
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SUMMARY

Researchers conducted a study to reveal collisions and conflicts in establishing and functioning of probationary period
and make suggestions on important alterations and additions to the current labor legislation.
Key-words: period of probation, professional competence, poor result, nullity of contract.

REZUMAT

In articol sint analizate problemele stabilirii si actiunii perioadei de proba, se evidentiaza contracdictiile privind

stabilirea si actiunea acestei perioade.

Autorii propun unele modificari si completari in legislatia muncii privind problema studiata.
Cuvinte-cheie: perioada de proba, competenta profesionald, rezultat nesatisfacator, nulitatea contractului.

PE3IOME

B npencrasineHHoM MaTeprase aHaJIM3UPYIOTCS IPOOIEMbl YCTaHOBIICHHS U JICUCTBHS HCIIBITATEILHOTO CPOKA.
Hccnenyrorces Hanbosee CIOXKHBIE KOJUTU3UH, IIPOTHBOPEUHS TIPH yCTAHOBJICHUH U ISHCTBUH UCIIBITAaTEILHOTO CPOKA.
IIpennararoTcss HEKOTOPBIE Ba)XKHBIE U 3HAUUTEIbHBIE M3MEHEHMUs, JOMOIHEHUS ACHCTBYIOIIETO TPYIOBOrO 3aKOHOAA-
TEJIBCTBA, PETYINPYIOIINE UCTIBITATEIbHBIN CPOK.
KnroueBble c10Ba: HCIBITATENBHBINA CPOK, TPOPECCHOHATBHASL CTIOCOOHOCTD, HEYIOBIETBOPUTENBHBIA PE3y/bTar, He-

JIEUCTBUTEIBHOCTH J0OTOBOPA.

H CIIBITATEIbHBIN CPOK — 3TO
YCTaHOBJICHHBIN 3aK0-

HOM ¥ WHAWBUAYAJIbHBIM TPYIO-
BBIM JIOTOBOPOM IIE€PHOJ] BPEMEHHU,
B TEUCHHE KOTOPOTO ITPOBEPSIOTCSI
po)eCCUOHAIBHBIC CIIOCOOHOCTH
pabOTHHUKA, T.€. €r0 COOTBETCTBUE
CIIELIMaIbHOCTH, KBaJIM(DUKAIMH
WIA JOJDKHOCTH, TPEIyCMOTPEH-
HOW HWHAWBUAYAJIbHBIM TPYIOBBIM
JIOTOBOPOM.

[ens ucObpITaTENLHOTO CPOKA,
YCTaHABJIMBAEMOTO TIPH 3aKJIIOUe-
HUW WHIUBUIYAJILHOTO TPYIOBOTO
JIOTOBOpa, MPOBEPHUTH, CIOCOOCH
Ju pabOTHHUK HaIJIeXalmuM o00-
Pa3oM BBITIOJIHATE paboTy IO cIie-
[UAJBLHOCTH, KBaJIU(DUKAIIMN WU
JIOJDKHOCTH,  IIPENYCMOTPEHHOMN
WHIUBUIYaIbHBIM TPYAOBBIM JI0-
rosopowm [1, c. 21].

VYcnoBue 00 UCHBITATEIHLHOM
CpPOKE SBJISIETCS OIHHM H3 YCIIO-
BHI WHIUBUAYAJIBLHOTO TPYIOBOTO
JIOTOBODA.

3HaYeHNE UCIIBITATEILHOTO CPO-
Ka 3aKJII0YaeTCs B TOM, YTO B ClIydae
HEY/IOBJIETBOPUTEIILHOIO PE3YJIbTa-
Ta UCTIBITAHUS paboTomaTeNs BIIpa-

B€ YBOJIUTH PaOOTHHKA, HE BBIIEP-
’KaBIIEr0 MCITBITATEIILHBIN CpPOK, 110
nyHKTY a) 9act (1) ct. 86 Tpynoso-
ro Kozekca Pecrry6miku Mososa (B
nanpHeiimeM — TK PM) 6e3 mpeasa-
PHUTEIBLHOTO MUCEMEHHOTO COTIIACHS
podcoro3Horo opraxa (rmpodcoros-
HOTO OpPTraHu3aTopa) MPEeAPUATHS 1
0€e3 BBIXOIHOTO IMOCOOHS.

PabotHuk cunTaeTcs HE BBIEP-
JKaBIINM  HCITBITATEIILHBIN CpOK,
€Clin B MNEpHUOA HCHBITATCIIbHOTO
CpOKa YCTaHOBJICHO, YTO PabOTHUK
HE MOXET HaIeKaIuM 00pazoM
BBITIOJIHATE CBOU TPYIAOBBIC 00s13aH-
HOCTH B CBA3H C HeIIOCTaTO'—IHOfI
KBaJTH(hUKAITHCH.

IIpu ycraHOBIEHMM UCHBITA-
TEJIFHOTO CPOKa HEOOXOIMMO Y4H-
ThIBaThb, 4TO HCIIBITATEIIbHBIA CpOK
MOYKET OBITH YCTaHOBJICH TOJIBKO
JUTSI JTAIIA, TIPHHAMAEMOTO Ha pabo-
Ty, YTO HCHBITATEIbHBIA CPOK MO-
JKeT OBITh YCTAHOBJIEH TOJBKO TPHU
3aKITIOUEHHIN WHIUBUTYaIIBHOTO
TPYAOBOTO JIOTOBOpA, a HE TOCIE,
M Y9TO €r0 MPOJIODKUTEIHHOCTD HE
JIOJDKHA TIPEBBIIIATh YCTaHOBJICH-
HYIO 3aKOHOM.

MNunuBunyanbHbINA TPYIOBOH J10-
TOBOp TIPENCTaBIsIET COOOM corma-
IEHNE MKy PaOOTHHUKOM U pabo-
ToZAaTeNeM, Ha OCHOBAaHHH KOTOPOTO
pabOTHHUK OOSI3YeTCSI  BBITOJHATH
padoTy, COOTBETCTBYIOIIYIO OITpe-
JIENICHHON CTEeNHabHOCTH, KBaJIH-
(bmkarmy UM TOJHKHOCTH, HA KOTO-
PYI0 OH Ha3HAYEH, C COOIONECHUEM
MpaBWI BHYTPEHHETO pPacCHOpsIKa
mpeanpustus. Paboromarens ke
00s13yeTcst 00ecIeunTh PabOTHUKY
YCIIOBHS TPyAQ, MPEIyCMOTPEHHBIE
TK PM, uHBIMH HOPMAaTHBHBIMHU
aKTaMH, CO/IEPKAIIMI HOPMBI TPY-
JIOBOTO TIpaBa, KOJDIEKTUBHBIM TPY-
JIOBBIM JIOTOBOPOM, & TaK)Ke CBOEB-
PEMEHHO M B TIOTHOM pa3Mepe BBHI-
IDTa9MBaTh €My 3apaboTHYIO IUIaTy
[2, c. 25].

B cooTBercTBHH ¢ TONOXKEHUS-
mu gacTH (3) ct. 60 TK PM ycroBue
00 HCIBITAaTEIbHOM CPOKE JIOJDKHO
OBITh TIPEyCMOTPEHO B WHAWBHUIY-
albHOM TpyznoBoM porosope. [Ipu
OTCYTCTBHHM B JIOTOBOPE TaKOTO
YCIIOBHSL CUUTAETCA, YTO PabOTHHUK
ObLT IPUHAT Ha paboTy Oe3 ucIbITa-
TETBHOTO cpoka [3].
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N3 conepxaHusi TaHHON HOPMBbI
TK PM cnenyer, 4To B city4ae, eciia
YCIIOBHE 00 UCIIBITATEIBHOM CPOKE
OyZleT OTPa’KeHO TOJIBKO B IPHKA3e
0 mpueme Ha paboTy, OHO He Oyaer
HUMETh IOPUINIECKON CHIIBL.

Taxum 00pa3om, ycrioBre 0 HaJv-
YU UCTIBITATENIBHOIO CPOKA IOIKHO
ColepKaTbCsi B HMHIMBHAYAJIHLHOM
TPYZOBOM JOTOBOPE M B IIPUKA3e O
npueme Ha padory. [Ipuuem cotpya-
HHK JIOJDKEH CBOEH MOAIMCHIO MOM-
TBEPAUTH TOT (DaKT, YTO OH O3HAKO-
MHJICS C STUMH JIOKYMEHTaMH.

Paboronarens 00s3aH HE TOJb-
KO BKJIIOYUTH YCIIOBHE 00 HCIIBITa-
TEIBHOM CPOKE B COOTBETCTBYIO-
LIMe JOKYMEHTBI, HO U O3HAKOMHTh
HOBOTO COTPYIHHKA C €TO TPYHOBbI-
MH 00513aHHOCTSIMH, JOJKHOCTHON
HWHCTPYKIMEH W TpaBUIaMH BHY-
TPEHHEI0 TPYIOBOTO PaclopsiIKa.
@dakT O3HaKOMJICHHMS PAOOTHHUK
MOATBEP)KAAET CBOEH IOMIHKCHIO.
ITo muennro Xoxnosoit E.b. u Ca-
(honoBO# B.A., 3T0 0COOEHHO BaXK-
HO IIpU IpueMe Ha paboTy C UCIbI-
TaTeJIbHBIM CPOKOM, IIOCKOJNBKY B
cllydae YBOJBHEHHUS COTPYAHHKA,
HE BBLICP)KABILETO UCIIBITATENIbHBIN
CPOK, (pakT ero O3HaKOMJICHHUS C
TPYAOBBIMU OOSI3aHHOCTSIMH OygieT
HUMETh 3Ha4€HHE IJIs1 TIOATBEpIKIe-
HHUSI HECOOTBETCTBHUS IOpyYaeMon
pabore [4, c. 63].

PaGoTHHK, mpUHUMaeMbId Ha
paboTy ¢ ycCloBUEM HPOXOXKIAECHHS
UCTIBITATENIFHOTO  CPOKa, JIOJKEH
BHUMATEJIFHO MPOYECTh IOJIOKE-
HUSI MHOUBHUAYaJIbHOTO TPYHZOBOTO
JOrOBOpa, PETYIUpYIOIINe  UIH-
TEJILHOCTh U OCHOBAHUS YCTAHOB-
JICHUsI MCHBITATEIBHOTO CPOKa, BO
n30eXaHHe YMBIIUIEHHOTO Hapy-
HIeHus padoTofaTesaeM MOIOKEHUH
crareit 60, 61 n 62 TK PM. Nunn-
BHUIyaJbHBIA TPYOOBOH JOrOBOD,
cozmepxamuii  Oosnee AIMTEIbHBIC
CPOKH HCIIBITaTeIBHOTO TEPHOAA,
00 YyCTAHABIMBAIOLUIMN HCIIBITA-
TEJbHBIA CPOK IJIsl T€X KaTeropuil
JIMLL, K KOTOPBIM OH HE MOXET OBITh
MPUMEHEH B COOTBETCTBHUH C I0JI0-
sxkeHusiMu cT. 62 TK PM u npyrumu
HOPMAaTHUBHBIMH aKTaM{ B JTaHHOU

00J1acTH, TPU3HAETCS TOJHOCTHIO
WIA YaCTUYHO HEJCHCTBUTEIBHBIM
pemieHreM CyaeOHON HHCTaHIINY,
MOCKOJBKY TPYIOBOM IOrOBOpP HE
MOXET COIEepXkarh YCIOBHs, Kaca-
TEJIFHO TPaB W TapaHTHi PabOTHU-
KOB, HIDKE YPOBHS, NPEIyCMOTPEH-
HOTO 3aKOHOJATENbCTBOM, KOJLIEK-
TUBHBIMH COIVIALIICHUSIMH W JIOTO-
Bopamu [5, c. 11].

Ilox monHOM UK YaCTUYHOM He-
JIEHCTBUTEHHOCTHIO NHAUBUIYaITb-
HOTO TPYIOBOIO JOTOBOpa CIEIYET
MMOHUMATh HECOOIIOIICHUE YCITOBHHA,
YCTaHOBIICHHBIX TPYIOBBIM KOJIEK-
COM WJIA JPYTUMH HOPMATHBHBIMH
aKTaMy B JTAHHOW OOIIacTH TpH 3a-
KITIOUCHUY WHAWBUIYAILHOTO TPY-
JIOBOTO IOTOBOpA.

JItoboe moroBOpHOE YCIIOBHE
WHAUBUIYaJILHOTO TPYAOBOTO J0-
TOBOpa WM JOTOBOPHBIC YCIOBHUS
WHAUBUIYaJLHOTO TPYAOBOTO J0-
TOBOpa, 3alMCTBOBaHHBIC W3 TPY-
JIOBBIX KOJUICKTUBHBIX JOTOBOPOB
WIK COMIAIICHUH, yXyAUIarolue
MOJIOKeHNe PabOTHUKOB B CpaBHE-
HUU C 3aKOHOJATENILCTBOM O TPYIIE,
SIBIISIFOTCSL.  HEJCWCTBUTEIBHBIMU |
HE UMEIOT IOPUIUYECKOM CHUIIBI C
MOMEHTa YCTAHOBJICHUS UX HEJCH-
CTBUTEILHOCTH.

[Ipu sTOM ycTaHOBIEHHE He-
JICHCTBUTENLHOCTH WHAUBUYallb-
HOTO TPYAOBOTO JIOTOBOpA B LIETIOM
00 €ro OTJIENBHBIX IOJOKEHHIMA
HE TPENSATCTBYET NpaBy paOOTHHKA
TpeOOBaTh BOCCTAHOBJICHUE CBOUX
3aKOHHBIX IPaB JI0 MPU3HAHUS HE-
JIEHCTBUTEIBHOCTH JIOTOBOpA WM
HEKOTOPBIX YCIOBUI UHIUBUTYaITh-
HOTO TPYIOBOTO JOTOBOPA.

B coorBerctBuu ¢ wacteio (1)
ct. 60 TK PM c nensto npoBepku
PO eCCHOHATBHBIX CIIOCOOHOCTEH
pabOTHUKA MPH 3aKITIOUCHUH WH]IU-
BUyaJbHOTO TPYAOBOTO JIOTOBOPA
MOXET OBITh YCTaHOBJICH HCITHITA-
TEJIBHBINA CPOK JI0 TPEX MECALEB, a
JUTS. JIOJKHOCTHBIX JIMII, TIEpeueHb
KOTOPBIX YTBEpXKIaeTcs paboTosa-
TeJIeM MOCIIe KOHCYIBTAINH C MIPe/I-
CTaBUTEJISIMU PAOOTHHUKOB, - JI0 IIIe-
CTH MecsIIeB [6].

Takum 00pa3oM, 3aKOHOJATEIH
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He 00s3bIBacT paboTonmarens ycra-
HOBUTh PA0OTHUKY UCIIBITATCIIb-
HBI CPOK, a TMPEIOCTABISCT eMy
MPaBO CAaMOCTOSITENILHO JIUOO TOCIIe
KOHCYJIBTAIIUH C MPEACTABUTEIISIMU
pabOTHHKOB OIpENeNUuTh HEoOXo-
JIUMOCTh YCTAHOBJICHHS HCITbITa-
TEJILHOTO CPOKa MpPU 3aKJIIOYCHUH
WHIMBUIYAJILHOTO TPYAOBOIO JIO-
rOBOpa ¢ paOOTHHUKOM.

B Toxe Bpems, u3 copepikaHus
MOJIOKEHUM, 3aKPETUICHHBIX B CT. 31
3akoHa O TOCYHApCTBEHHOM OMDK-
HOCTH U CTaTyce rocyapCTBEHHOTO
ciyxarero Ne 158-XV1 ot 4 urons
2008 1. [7] u B myHkTe 4 IlocTaHOB-
nenust [IpaBurensctBa PM Ne 201
or 11.03.2009 r. «O BBemeHuu B
JIENCTBHE MOJIOKEHHH 3aKoHa O To-
CYIapCTBCHHOW JTOJDKHOCTU U CTa-
TyCe TOCYAapPCTBEHHOTO CITYKAIIIETrO
No 158- XVI ot 4 utonst 2008 roma
[8], chaemyet, 4TO MCHBITATEIBHBIN
CPOK TIPUMEHSETCS K KaXJOMY TO-
CY/IApPCTBCHHOMY CITy’KallleMy, PH-
HATOMY IO pe3yJibTaTaM KOHKypca
Ha BakKaHTHYH TOCYIapCTBEHHYIO
JIOJDKHOCTB.

To ecTh, 3aKOHOHATEIL JAHHOM
HOPMOI  yCTaHOBWJI  00s3aTeib-
HOCTh HCIIBITATEILHOTO CPOKa JUIs
TOCYJIAPCTBEHHBIX CITYXKaIlUX.

JlaHHOE NpOoTUBOpEUUE MEXKIY
OOIIMM 3aKOHOM M CIEIHAJIbHBIM
3aKOHOM pa3pellaeTcs Ha OCHO-
BaHuM 3akoHa PM «O 3akoHoma-
TenbHBIX akTax» Ne 780-XV ot
27.12.2001 roga [9]. CoracHo ya-
¢t (3) cT. 6 3TOro 3aKoHa B CIydae
MIPOTUBOPEUHsT MEKAY OOIIHMM 3a-
KOHOM M CHEHUAJIbHBIM 3aKOHOM
MIPUMEHSIETCS CIICIUAIbHBIN 3aKOH.
Jns rocyiapCTBEHHBIX CITY>KAILIUX
MIPUMEHSIETCS CIICIMAIbHBIN 3aKOH
—cT. 31 3akoHa PM Ne 158-XVI ot
04.07.2008 roxa.

JTMTETbHOCTD UCIIBITATEIBHOTO
CpoKa ycTaHOBJIeHA cTarhsaMu 60 u
61 TK PM. B cootBercTBUU C 4a-
ctbio (1) ct. 60 TK PM paboTHuKY
MOXET OBbITh YCTaHOBJICH HCIIBITA-
TENbHBIN CPOK JI0 TPEX MECALEB, a
JIOJDKHOCTHOMY JIMILy — JI0 IIIECTH
Mmecsnes. [Ipu mpueme Ha padoty
HEKBAJIM(HUIIMPOBAHHBIX  pabOYUX
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WCTIBITATeNFHBI CPOK yCTaHABIIH-
BaeTCA KaK WCKIIOYEHHE U HE MO-
JKET TPEBBINMIATh 15 KaleHJIapHbIX
nHew [10].

B cootserctBUM co ct. 61 TK
PM wucneiTarenbHbId CpOK IS pa-
OOTHHKOB, IPUHSATHIX Ha paboTy Ha
OCHOBAaHHWW CPOYHOTO WHIUBHUILY-
aTBHOTO TPYAOBOTO JIOTOBOpA, HE
MOXET TIPEBBIIIATh:

a) 15 kajeHmapHBIX OHEH TpH
3aKIIIOYEHU  WHIUBHUIyaIbHOTO
TPYIOBOTO JIOTOBOpPa Ha CpPOK OT
TpeX JI0 IIECTH MECSIICB;

b) 30 xameHmapHBIX IHEH IpH
3aKIIIOYEHU  WHIUBHUIYyaIbHOTO
TPYIOBOTO JIOTOBOPA Ha CPOK Ooiee
mecty mecsaues [11].

JmMTeTbHOCTD MCIIBITATEIHhHOTO
CpOKa HE MOXKET OBITH OOJIBIIIE TOTO
CpoOKa, KOTOpBI onpenenéH Tpyno-
BBIM KOJIEKCOM.

Cormacuo gact (2) ct. 280 TK
PM npu npueme Ha ce30HHBIE pa-
OOTBI UCTIBITATENLHBIN CPOK HE MO-
JKeT IPEBBIIIATH IBYX KaJeHIapHBIX
HEJeNb.

Takum oOpa3om, UMeeTcs Ipo-
TUBOpeune Mexnay 1. a) cT. 61 TK
PM u gacteio (2) ct. 280 TK PM,
KOTOPOE CIIEAYeT pa3penInTh ImyTeM
COOTBETCTBYIOIIIETO M3MEHEHHUS Ya-
ctH (2) ct. 280 TK PM.

B 10 xe Bpems, crnemyer oTMme-
TUTb, 4TO, KpoMe TPpyIoBOTO KOJEK-
ca, YCTaHOBJICHNE UCITBITATEIIHFHOTO
CpoKa Juis pabOTHHKA PeryIupyeT-
Cs U JPYyTMMHA HOPMATHBHBIMH aK-
Tamu PM.

Tak, B COOTBETCTBUHU C YaCThIO
(4) cr. 31 3akoHa O TOCYIAPCTBEH-
HOW JOIDKHOCTH U CTaryce TocCy-
JlapCcTBEHHOTO ciyxxamero Ne 158-
XV1 ot 4 ntons 2008 1. ¥ MyHKTOM
5 Tlocranosnenus IlpaButenbcTBa
PM Ne 201 or 11.03.2009 r. «O
BBEIECHUN B JEHCTBUE MOJOKEHUI
3aKoHa O TrOCyJApCTBEHHOM ITOJK-
HOCTH Y CTaTyce roCcyIapCTBEHHOTO
ciyxamero Ne 158-XV1 ot 4 urons
2008 roma» MPOAOIKHUTEIHHOCTh
UCTIBITATENIFHOTO CPOKa ISl TOCY-
JTAPCTBEHHOTO CITYXKaIllero COCTaB-
nser 6 mecsueB [12]. YkazaHHbIi
CPOK HMCYHUCIISIETCS] HAYMHAS CO JHS

0

Ha3HA4YEeHUS B KauecTBE ToOCyaap-
CTBEHHOIO CIYXaIl[eTO TIOCNE €ro
OOBSIBIICHUS TTOOEANTETIEM KOHKYP-
ca Ha 3aMellleHHe BaKaHTHOM rocy-
JAPCTBEHHOW JOJDKHOCTH O JTHS
YTBEPKICHHUS HA FOCYIaPCTBEHHYIO
JIOJDKHOCTb.

[IpuHUMas BO BHUMaHUE II0-
noxenust actu (1) ct. 60 TK PM
U nojoxkeHus cT. 31 3akoHa o rocy-
JTAPCTBEHHOMW JIOJDKHOCTH U CTaTyCe
TOCYIApPCTBEHHOTO CIYXKaIlero, a
TaKXKe C IEeNbI0 YHU(DHUKAIIUN HOPM,
PETYIUPYIOIINX  BO3HUKHOBEHUE,
W3MEHEHHUE U TPEKpaIleHue TPYIo-
BBIX NpaBooTHomeHu#, cT. 60 TK
PM cnegyer OONMOMHUTH YacThbiO
(1)! cnemyroriero conepKaHus:

(1)! YcraHOBIIEHHE HCIIBITATE b~
HOTO CpOKa JJIsi HEKOTOPBIX Kare-
ropuii pabOTHUKOB ¥ €T0 JIATEINh-
HOCTh MOTYT OBITh OIIPENENICHBI U
IpyTUMH  3aKkoHaMu PecryOnwku
Monpoga.

3akiroyast ”HIUBUIYaJIbHBIN TPY-
JIOBOM JTOTOBOP C paOOTHHMKOM, BaXK-
HO YUYMTBIBaTh TO, 4TO cT. 62 TK PM
WCKITFOYaeT BO3MOXKHOCTh YCTaHOB-
JIEHUS KCTIBITATEIIFHOTO CPOKA JIIS:

a) MOJOABIX  CHEIUAINCTOB
(JTMI, OKOHYMBIIIMX WMEIOIIUE TO-
CYIApCTBEHHYI0  aKKpEeIUTAIUIO
oOpazoBarensHbIe YUpeKACHUST
HAYaJIbHOTO, CPEIHETO M BBICIIETO
podeCCHOHATBHOTO 00pa30BaHMUS
W BIIEPBBIE TIOCTYNAIOIIUX Ha pa-
00Ty TO TIONYYEHHOW CIIeIHab-
HOCTH B TEYEHHE OIHOTO To/a CO
JTHSI OKOHYaHHS 00paz0oBaTeIIbHOTO
YUpeKACHUS);

b) i1 B BO3pacTe 10 BOCEMHA/I-
[[aTH JIET;

C) JIUII, TIOCTYTIAIOMINX Ha pabo-
Ty TIO KOHKYPCY;

d) mun, mocrymaronux Ha pabo-
Ty B TIOPSIIKE TIEpEBOMIA C JPYTOro
TIPEATIPHATHS;

€) OepeMeHHbIX KEeHIIWH;

) naBANHIOB;

g) ImIl, u30paHHBIX Ha BBIOOD-
HYIO JOIDKHOCTB;

h) nv, mocrynaromux Ha pabo-
Ty Ha OCHOBaHUM WHIWBUIYaILHO-
TO TPYAOBOTO JIOTOBOPa CPOKOM JIO
TPEX MECSIIEB.
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N3 conepxanus ct. 62 TK PM
CJIE/IYeT, YTO YCTAHOBJICHUE HCITBI-
TaTeIbHOTO CPOKA JUIS BBINICHIEpE-
YHCIICHHBIX KaTeropuidi paOOTHUKOB
BIICUET HENEHCTBUTENHLHOCTh TPY-
JIOBOTO JIOTOBOPA B YaCTH YCTaHOB-
JICHUS HCITBITATEEHOTO CPOKA.

OpHako, 3aKOHOHATEILCTBOM Pe-
cryOrmky MonioBa, periaMeHTHpY-
FOIIUM JESTENTHHOCTh TOCYIAPCTBEH-
HBIX CITy>KallliX, YCTaHOBJIEHBI HOP-
MBI, KOTOpBIE TIPOTUBOPEYAT HEKOTO-
pbM nonoxkeHusiM cT. 62 TK PM.

Tak, B COOTBETCTBUH C ITYHKTOM
a) yactu (1) ct. 28 3akoHa o rocy-
JIAPCTBEHHOM JIOJDKHOCTH U CTaTyCe
TOCYIapCTBEHHOTO CiTyKaiero Ne
158-XVI ot 4 utona 2008 r. 3ame-
[ICHWE BAaKaHTHOH TOCYHapCTBEH-
HOW JOIDKHOCTH OCYIIECTBIISETCS
[0 KOHKYypCy. YKa3aHHas HoOpMa
MIPOTUBOPEYHT IMyHKTY ¢) cT. 62 TK
PM, kotopas 3ampemiaeTr yCTaHOB-
JICHWE WCIBITATENEHOTO CpOKa K
JMIaM, TIOCTYMAIOIMM Ha padoTy
10 KOHKYPCY.

Kpome Toro, B coorBeTcTBHU €
nojokeHusIMH cT. 31 3akoHa o rocy-
JTAPCTBEHHOM JODKHOCTH U CTaTryce
TOCYIapCTBEHHOIO ciykamero Ne
158-XVI ot 4 utons 2008 r. uctbiTa-
TENBHBINA CPOK YCTAHABIMBACTCS JIIS
TOCYIapCTBEHHOrO cimyxkatero [13].

Llenbto HCOBITATENEHOTO CPO-
Ka SBIIIETCS WHTETpaIus Trocyaap-
CTBEHHOIO CIyXallero B OpraH
IMyOTUYHON BJIACTH, €T0 TPAKTHUE-
ckoe TnpodeccuoHaNbHOE 00yde-
HHUE, OCBOCHHME MM CIEHU(UKH U
TpeOoBaHMid MyOJIMYHOTO yIpaBiie-
HUS, a TAKXKe MPOBEPKa €ro 3HAHWUH,
HaBBIKOB U MPOGECCHOHATHHOTO
OTHOILICHUS IPU UCTIOIHEHUH TOCY-
JAPCTBEHHOM TODKHOCTH.

[lpuHuMas BO BHHMaHHE, YTO
TOCYIapPCTBEHHBIM CITYXKAIllUM SIB-
JSIeTCA  JINLO, HCIONHSIOIEE TIo-
CYapCTBEHHYIO JIOJDKHOCTB BIIEp-
BBIC, 3TUM JIUIIOM MOXET OBITh KaK
MOJIOJOH CHELUUAIINCT, TaK U J000e
JIpyroe JHILO0, KOTOPO€ COOTBET-
CTBYET TpeOOBAHUSAM, MPEbSBIISIC-
MbIM K KaHJIU/aTaM Ha BaKaHTHYIO
TOCYJapCTBEHHYIO JOJDKHOCTb, H
KOTOpOe paHee He paboTaiio B opra-
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Hax MyOJIMYHOHN BIIACTH, B TOM YHC-
nie OepeMeHHas JKeHIMHA, U Jaxe
MHBAJIHJ, €CIM €ro 3aboJieBaHHe
HE TIPEISITCTBYET HAIJIeKaIIEeMy
WCTIONHEHNI0  (QyHKIMH TOCyHap-
CTBEHHOTO CITY>KaIllero.

Takum 0OpazoM, yka3zaHHBIE TTO-
noxenus cT. 31 3akoHa o rocynap-
CTBEHHOW [IOJDKHOCTH W CTaryce
TOCYIapCTBEHHOTO CiTy’kamero No
158- XVI ot 4 utona 2008 r. npo-
TUBOpEYAT MyHKTaM a), €) U p) CT.
62 TK PM.

B cootBercTBHM C pa3bsAcHe-
HUSIMH, COIEPKAIUMICS B TYHKTE
16 nocranoBnenus Ilnenyma Beic-
e cyneOHoi manarsl Pecryonmkm
Momnosa Ne 12 o1 03.10.2005 &= «O
CyneOHON MpaKTHKE PacCMOTPEHUS
CTIOPOB, BO3HUKAIOIINX B TIpoIIecce
3aKITIOUEHHS, I3MEHEHHS U TIpeKpa-
IICHUSl WHAWBUAYAIBLHOTO TPYIO-
BOTO JToroBopay [14], cyneOHbIe WH-
CTaHIIUH, TIPH PACCMOTPEHHUH CITO-
POB, CBSI3aHHBIX C yCTAHOBJICHUEM
WCTIBITATEIFHOTO CPOKa, JIOJDKHBI
YYUTBIBATh TOT (aKT, YTO TpeBa-
puTenbHas TMpoBepka mpodeccHo-
HAJIBHBIX HABBIKOB M JIMYHBIX JIaH-
HBIX KaHJ#IaTa Ipy IIpueMe Ha pa-
00Ty HE MPOBOJUTCS B OTHOIIICHHU:

-  MOJOIBIX  CIIEIHAJIFCTOB,
BBIITYCKHUKOB MHOTOIPO(IITHEHBIX
podeCCHOHATBHBIX YUWIIUIIL U pe-
MECIIEHHBIX YIUITHIIL;

- JIMI B Bo3pacTe Jio 18 er;

- WM, TOCTYHAlIIUX Ha pa-
00Ty 110 KOHKYPCY;

- JIWI, TOCTYNAIIUX Ha pa-
00Ty B MOpsi/IKE ITEpeBoia C APYTo-
TO MPEIIPUITHS;

- OepeMEHHBIX KCHIITHH;

-  WHBaJIHJOB;

- i, n30paHHBIX Ha BRIOOP-
HYIO JIOJDKHOCT;

- JIWI, TOCTYHAIIUX Ha pa-
00Ty Ha OCHOBaHWH WHIUBHTyalTb-
HOTO TPYIOBOTO JOTOBOPa CPOKOM
1o Tpex Mmecsres (dacta (1) ct. 59,
ct. 62 TK).

[Ipu paccmoTpeHrH CHIOpOB Ha
ocHoBaHnH cT. 63 TK PM cyne6-
Hasl MHCTaHIWS JOJDKHA TPOBEPUTH
HMEIIO JI MECTO COTJIAIIIEHNE MEX-
Iy CTOpOHaMH 00 YCTaHOBIICHUH

WCTIBITATENIFHOTO CPOKa, €CIIH 3TO
YCIIOBHE TIPETYCMOTPEHO B WH/IU-
BUIyaJIbHOM TPYJIOBOM JIOTOBOpPE
WINA B TIpUKa3e O MPHHATHH Ha pa-
00Ty, B 1pyrux gokymeHrax. OmHo-
BPEMEHHO HEOOXOMUMO W3YUHTh:
OBLITO JIN TOTTyCTUMO YCTaHOBJICHIE
WCTIBITATENIFHOTO CPOKa Ha OCHOBA-
HUM 3aKOHA, YETKO JIH ONPE/ICIEeHBI
B BHIIIEYKa3aHHBIX JIOKYMEHTaX
YCIIOBHS W TIEPHOJI UCTIBITATeIHHO-
ro cpoka. B cimydae HecoOmoneHus
STUX YCJIOBUM HHIUBUIYATbHBIA
TPYIOBOH IIOTOBOP CUUTAETCS 3a-
KITIOUEHHBIM 0e3 YCTaHOBIICHHS WC-
MBITATEIBHOTO CPOKA.

W3 yka3zaHHBIX MOJOXKEHUNA IO-
craHoBieHusa Ilnenyma Beicuei
cyneOHoW mamarel  PecmyOmukun
Momnmosa Ne 12 or 03.10.2005 .
CIIE/TyeT, YTO YCTAHOBJIEHUE HCIThI-
TaTeJIbHOTO CPOKa JUISI MOJIOIBIX
CHENHAMCTOB W JIHII, TOCTYIIaK0-
IIUX Ha Pa0OTy MO KOHKYPCY, JOJIK-
HO OBITH TIPU3HAHO CyAeOHOW WH-
CTaHLMEN HE3aKOHHBIM.

VcTaHOBIIEHHE UCIIBITATEILHOTO
CpOKa U TOCYNApCTBEHHBIX CITy-
JKAIUX COOTBETCTBYET 3aKOHY, T.K.
cornacHo yactH (3) ct. 6 3akoHa PM
«O 3aKoHOIATEIbHBIX aKTax» B OT-
HOIIICHUW TOCYIAPCTBEHHBIX CITy-
KAIUX TPUMEHSETCS  CIICIHallb-
HBII 3aKOH, a He OOILMI 3aKOH.

B To e Bpemst ObLTO OBI HETE-
coo0pa3HO, MO HAallleMy MHEHHUIO,
YCTPaHHUTH 3TH MPOTHBOPEUHUS ITy-
TeM m3MeHenns TK PM.

OmHrM W3 BapuaHTOB YCTpaHe-
HUS BBUIBJICHHBIX TPOTHBOPEYHIA
MOKET CTaTh u3jokeHue cT. 62 TK
PM B crienyroiieit HOBOH peJaKiyu:

3anperbl W OrpaHUYEHUs IIPU
MPUMEHEHUH UCTIBITATENTHHOTO CPOKa

(1) 3ampemraercs npumMeHeHHE
WCTIBITATENILHOTO CPOKA TPH 3aKJITFO-
YEHUU WHIMBUIYaIHHOTO TPYIOBO-
TO JIOTOBOPA B OTHOIIICHHU:

a) JIUI B BO3pAcTe 10 BOCEMHA/I-
LIATH JIET;

b) muir, nocrynaromux Ha pabdo-
Ty B TIOPSIIKE TIEPEBO/IA C JPYTOro
MPEATPUSTHUS;

) Jmi, U30paHHBIX Ha BHIOOP-
HYIO JIOJDKHOCT;
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d) nmuu, moctynaronx Ha pabo-
Ty Ha OCHOBaHWUH WHIWBUAYAIHLHO-
TO TPYIOBOTO JOTOBOPa CPOKOM JI0
TpPEX MECSIIEB.

(2) IIpumeHeHne HCIBITATENb-
HOTO CPOKa B OTHOIIICHUW MOJIOZBIX
CHEIUAUCTOB, JIULI, TOCTYAFOIINX
Ha paboTy MO KOHKYpCY, OepeMeH-
HBIX JKCHIIMH W WHBAIUIOB BO3-
MOXXHO B UCKITFOUUTEIBHBIX CITy4a-
SIX, YCTAHOBJICHHBIX 3aKOHOM.

JIuteparypa

1. Tpyoosvie xnuoicku: Kommen-
MUpO6aHHoe, HAYYHO-NPAKMUYEcKoe,
cnpasounoe nocooue. Hayd. penakro-
pel Cocna B.M., Cocna A.b., Mebia
O.J. Kummnsy, 2012 1, 434 c.

2. CocHa b., Craxu A. Ilpasogoe
peaynuposeanue nopsaoka npuema Ha
pabomy. Kummnay, xKypHan «3akoH U
Ku3Hb», 2011 1, Ne 8, ¢. 25-27.

3. Tpyoosoti kooexc Pecnyonuxu
Monodosa. 3axon Pecniyonmkn Momnmosa
Nel54- XV ot 28.03.2003 . Berym B
cuiy ¢ 01.10.2003. Odunuanbhbiit Mo-
Hurop PM Ne 159-162 ot 29.07.2003.

4. Xoxnosa E.b., Cajponosa B.A.
Tpyoosoe npago Poccuu: Yuebnuk ona
8y308. 3 m3m., mepepad. u mor., 2010,
363 c.

5. Cocna b., boceii /. 3awuma
mpyooevix npag epadicoan Monoogul
cy0ebnvimu uncmanyuamy. Kummaoy,
JKypHaJl «3aKoH U ku3Hby, 2011 ., Ne
10, c. 11-13.

6. Od¢ummansusiit Monutop PM
Ne 159-162 ot 29.07.2003.

7. Odunmansueii Monutop PM
Ne 230-232 or 23.12.2008.

8. Odurmmansaeiiit Morurop PM Ne
55-56 ot 17.03.2009.

9. Odmuumansaei Monutop PM Ne
36-38 ot 14.03.2002.

10. Odurmansueiii Monutop PM
Ne 159-162 ot 29.07.2003.

11. O¢urmaneueit Morutop PM
Ne 159-162 ot 29.07.2003.

12. O¢urmansusiit Morutop PM
Ne 230-232 or 23.12.2008; Odwuuu-
anpHelt Monutop PM Ne 55-56 ot
17.03.2009.

13. Bronnemens Boicweli cyoedHoll
nanamst Pecnyonuxu Monoosa, 2006 .,
Ne 6, c. 25. Odurnansueiii MoHUTOP
PM Ne 55-56 ot 17.03.20009.

14. Ibidem.



LEGEA SI VIATA

METODELE DE DETERMINARE A VALORII IN VAMA, APLICATE
CONFORM LEGISLATIEI NATIONALE A REPUBLICII MOLDOVA
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SUMMARY
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The article has explained methods of assessment of customs value of imported goods in Moldova. Customs value is the

amount for which goods are estimated in trade circuit that Moldova takes part of.

If we talk about foreign trade, then knowledge of application methods of customs valuation needs to be known by
customsers that verify the correctness of their use and by economic agents that use these methods at importing goods in

Moldova.

However, the article made reference to the fact of Moldova’s belonging to the WTO, which requires it to adapt it’s na-
tional legislation to the provisions stipulated in the international treaties , including the application and use of methods for

determining the value customs.

The present article attempts to estimate the purposes of applying the evaluation methods of customs valuation and how

to apply them.

Key-words: Assessment methods of customs valuation, GATT, WTO, the customs value.

REZUMAT

in articol sint explicate metodele de evaluare a valorii in vama la marfurile importate in R. Moldova. Valoarea in vama
este valoarea la care sint estimate marfurile din circuitul comertului exterior din care R. Moldova face parte.

Metodele de aplicare a valorii in vama trebuie sa fie cunoscute atit de organele vamale, abilitate cu dreptul de a verifica
corectitudinea utilizarii acestora, cit si de cétre agentii economici care utilizeazd metodele date la importul si declararea

marfurilor in R. Moldova.

Faptul apartenentei R. Moldova la OMC o obliga sa adapteze legislatia nationala la prevederile stipulate in acordurile
internationale la care R. Moldova este parte, inclusiv la aplicarea si utilizarea metodelor de determinare a valorii in vama.
Prin articolul dat s-a Incercat sa se estimeze scopurile aplicarii metodelor de evaluare a valorii in vama, precum si modali-

tatea de aplicare a acestora.

Cuvinte-cheie: valoare in vama, metode de evaluare a valorii in vama, GATT, OMC.

Republica Moldova, ca stat
suveran si independent, a
pus inceputul dezvoltarii sale pe o
cale noua, dictatd in mare masura de
noile relatii sociale in conditiile eta-
pei de trecere la economia de piata.

Tara noastrd a aderat la OMC
prin ratificarea Protocolului de ade-
rare la OMC, la 1 iunie 2001, de
catre Parlamentul Republicii Mol-
dova. Acest fapt a fost determinat
de avantajul economico-juridic al
comertului international. Astfel, RM
se obliga sa se conformeze legislatiei
internationale prevazute de GATT/
OMC, cu posibila realizare a nor-
melor si principiilor OMC si GATT,
cu implementarea acestor norme in
legislatia nationald a RM 1n cadrul
aprecierii valorii marfurilor in sco-
puri vamale.

Legea cu privire la tariful vamal
1380-XIII din 20.11.1997 stabileste
metodele de determinare a valorii in
vama (VV) la marfurile introduse in
RM, folosite n practica controlului

vamal al RM, in baza normelor de
drept stabilite in art. VII (Evalua-
rea marfurilor in scopuri vamale)
din Acordul GATT. Scopul acestui
acord, la care in prezent au aderat un
sir de tari, este de a unifica sistemul
aprecierii valorii in vama a marfu-
rilor, impiedicind folosirea metode-
lor aleatorii sau fictive ale valorii in
vama. Este nevoie de examinat mi-
nutios sistemul de apreciere a valo-
rii in vama in RM, de unificat acest
sistem cu sistemul international in-
tegrat privind aprecierea valorii in
vama a marfurilor.

Studiul temei abordate s-a axat pe
cele mai importante acte internatio-
nale Tn domeniu: Conventia GATT,
Codul vamal comunitar, Codul va-
mal al Federatiei Ruse. Argumentele
si concluziile enuntate se bazeaza si
pe actele normativ-juridice nationa-
le in domeniu: Constitutia Republi-
cii Moldova, Codul Vamal al RM,
Legea cu privire la tariful vamal, le-
gile ce reglementeaza organizarea si

functionarea activitatii organelor va-
male, tratatele internationale la care
Republica Moldova este parte, alte
angajamente internationale asumate
de statul nostru.

Metodele de determinare a va-
lorii in vama in Republica Moldo-
va, precum si toate actele norma-
tive ce reglementeaza aprecierea
valorii In vama a marfurilor au
fost adoptate reiesind din practi-
ca internationala existenta la acel
moment, ca baza fiind normele sta-
bilite in art. VII al GATT.

Adaptarea legislatiei nationale a
RM in domeniul aprecierii valorii in
vama si metodelor de evaluare a va-
lorii in vama la prevederile legislati-
ve internationale constituie conditia
principala de integrare a economiei
nationale a RM in sistemul econo-
mic international, precum si ince-
putul unei noi etape de dezvoltare a
legislatiei vamale nationale.

Din momentul declararii inde-
pendentei RM la 27 august 1991,
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apare problema crearii unui nou sis-
tem legislativ, inclusiv vamal. La 27
februarie 1996 a fost adoptata Ho-
tarfrea Guvernului nr. 99 cu privire
la aprobarea Regulamentului despre
modul de stabilire a valorii in vama
a marfurilor si bunurilor importate
pe teritoriul Republicii Moldova.

Acest Regulament reglementa
aprecierea valorii Tn vama in baza a
patru metode, si anume:

1) valorii de tranzactie privind
marfurile importate;

2) valorii de tranzactie privind
marfurile identice;

3) valorii de tranzactie privind
marfurile omogene;

4) altor metode.

Acest act legislativ a fost primul
document ce stabileste aprecierea
valorii in vama in Republica Mol-
dova. La fel, in acest document a
fost reglementat pentru prima data
si modul de apreciere a valorii 1n
vama la marfurile importate pe
teritoriul vamal al tarii, conform
principiilor fundamentale de stabi-
lire a valorii In vama a marfurilor,
acceptate in practica internationala.
La baza adoptarii Regulamentului a
stat legislatia internationald, de care
legislatorul Republicii Moldova s-a
condus si ulterior la adoptarea altor
acte de reglamentare a domeniului
aprecierii valorii Tn vama.

Hotérirea Guvernului nr. 99 din
27.02.1996 o putem considera do-
cument juridic de fondare a intregu-
lui sistem legislativ, adoptat ulterior,
de reglementare a domeniului apre-
cierii valorii in vama in Republica
Moldova. Aceastda hotarire indica,
de asemenea, si modalitatea de de-
clarare a marfurilor In contextul
stabilirii valorii in vama, precum si
persoanele responsabile de declara-
re a valorii in vama.

Valoarea in vama este declarata
organului controlului vamal al Re-
publicii Moldova la deplasarea mar-
furilor peste frontiera vamala a tarii
atit de persoanele juridice, cit si de
cele fizice, cu exceptia persoanelor
fizice care importd marfuri in sco-
puri necomerciale.

Valoarea in vama a marfii impor-
tate pe teritoriul Republicii Moldo-
va se stabileste de catre declarant,
reiesind din preturile mondiale,
conform metodelor indicate In Re-
gulamentul citat.

Organele controlului vamal ale
Republicii Moldova, care perfectea-
za actele vamale, efectueaza contro-
lul valorii in vama anuntate de catre
declarant, inclusiv corectitudunea
metodei de evaluare alese de decla-
rant, si plenitudinea documentelor
prezentate [1].

In urma examinarii Hotaririi
Guvernului nr. 99 din 27.02.1996,
se stabilesc clar interpretarile le-
gislatiei internationale In ceea ce
priveste modul de declarare a va-
lorii in vama. Este stipulat faptul
declararii valorii n vama a marfu-
rilor introduse in Republica Mol-
dova atit de persoanele juridice,
cit si de persoanele fizice, forma
de declarare fiind aceeasi, cu o
responsabilitate identica, unde se
aplica aceleasi metode de deter-
minare a valorii iIn vama — anume
aceastd modalitate de declarare
este stabilitd de legislatia internati-
onala. Odata cu adoptarea HG 600
din 14.05.2002 cu privire la apro-
barea Regulamentului privind mo-
dul de declarare a valorii in vama
a marfurilor introduse pe teritoriul
RM, HG 99 din 27.02.2006 a fost
abrogata.

Exista totusi o diferentd in mo-
dalitatea declardrii valorii in vama
de catre persoanele juridice si per-
soanele fizice. In primul rind, le-
gislatia prevede prezentarea catre
organul vamal a unor anumite acte
ce Insotesc marfa, stipulate de legis-
latie, In baza carora se va determina
valoarea in vama, asa cum ar fi:

e contractul de vinzare/cumpa-
rare;

e factura (invoice);

e documentul  de
(CMR);

o lista obiectelor ambalate;

o certificatul de origine;

e documentele bancare;

e contractul sau certificatul con-

transport
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tabil, care demonstreaza cheltuielile
de transport;

e declaratia vamala a tarii de ex-
port;

o certificatele fitosanitare, de ca-
litate [2].

Actele enumerate se Intocmesc
in rezultatul unei tranzactii a comer-
tului exterior. Este evident si faptul
ca la procesul de activitate a comer-
tului exterior participa, in majorita-
tea cazurilor, persoanele juridice sau
companiile Inregistrate ca subiecti
ai antreprenoriatului conform legis-
latiei Republicii Moldova. Datele ce
se contin in actele de insotire pre-
zentate catre organul vamal servesc
cabaza de calcul la aplicarea corecta
a metodelor de apreciere a valorii in
vamad, care consta in calcularea pre-
tului net al marfii si a cheltuielilor
aferente, suportate pentru efectua-
rea tranzactii comerfului exterior.

Concluzionam c¢a persoanele
juridice, la momentul introducerii
marfurilor in teritotiul vamal al RM
si declararea valorii in vama, pre-
zina obligatoriu actele de insotire
organului vamal, in baza cirora se
va determina metoda de apreciere a
valorii in vama.

La rindul lor, persoanele fizice
care introduc marfuri in teritoriul
vamal al Republicii Moldova procu-
rate in afara teritoriului acesteea, in
majoritatea cazurilor, nu dispun de
acte comerciale sau acte ce insotesc
marfa. Totusi, conform legislatiei,
persoanele fizice sint obligate s de-
clare marfa introdusa in Republica
Moldova. Organele vamale, la apre-
cierea valorii in vama a marfurilor
introduse de catre persoanele fizice,
se conduc de prevederile ordinelor,
dispozitiilor, instructiunilor emise
de Serviciului Vamal, adoptate in
baza Legii cu privire la tariful va-
mal. Anume aceste acte normative
stipuleazd modul in care persoana
fizica declara marfa, precum si ac-
tele ce servesc ca baza la determina-
rea valorii In vama.

Conform procedurii, persoana
fizica la momentul declararii marfu-
rilor, care se efectueaza la frontiera,
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completeazd formularul actului de
procedura vamala tipizat DV-6 (de-
claratie vamalad pentru persoanele
fizice), unde se indica toate datele
aferente marfurilor introduse, inclu-
siv pretul lor, cantitatea marfurilor,
tara de unde au fost procurate, da-
tele persoanei care declarda marfa.
Colaboratorul vamal (responsabil
de vamuirea marfurilor), in baza
datelor indicate in tipizata DV-6
si a rezultatelor controlului fizic al
marfurilor importate, apreciaza va-
loarea in vama, utilizind metodele
de determinare a valorii In vama
stabilite de legislatie.

Actul legislatiei nationale in do-
meniul dreptului vamal, la capito-
lul aprecierea valorii in vama, este
Legea nr. 1380-XIII din 20.11.1997
cu privire la tariful vamal, capitolul
III ,,Valoarea in vama a marfurilor”
si capitolul VI ,,Metodele de deter-
minare a valorii In vama”. Anume
aceste doud capitole din lege re-
glementeaza aplicarea metodelor
de determinare a valorii In vama
la marfurile introduse in teritoriul
vamal al RM, care se bazeaza pe
normele legislative internationale,
in cazul dat — capitolele I1I si IV ale
legii in esentd urmaresc principiile
internationale de aplicare, conform
prevederilor articolului VII al Con-
ventiei GAAT.

Aceasta lege prevede determi-
narea valorii Tn vama prin urmatoa-
rele metode:

-in baza wvalorii tranzactiei cu
marfa respectiva ori in baza pretului
efectiv platit sau de platit;

-in baza wvalorii tranzactiei cu
marfa identica;

-in baza valorii tranzactiei cu
marfa similara;

-1n baza costului unitar al marfii;

-in baza wvalorii calculate a
marfii;

-prin metoda de rezerva [2].

Metodele de determinare a va-
lorii in vama prevazute de lege sint
identice cu metodele de determinare
a valorii in vama stipulate in artico-
lul VII al GAAT-ului si utilizate in
practica internationala.

0

Ideea principald care a stat la
baza Conventiei GAAT, a meto-
delor de determinare a valorii 1n
vamai a fost ,,Crearea unui sistem
neutru, cu principii corecte, la
aprecierea costului marfurilor in
sistemul vamal, care va exclude
aplicarea unor prefuri la marfuri
nereale sau aleatorii”. Prin urma-
re, acest sistem de apreciere a cos-
tului marfurilor trebuie utilizat in
majoritatea cazurilor in activitatea
comerciald internationala [3].

Legea cu privire la tariful va-
mal a RM stabileste baza formarii
principiilor echitabile, uniforme, a
unui sistem neutru de apreciere a
valorii In vama pentru toti subiectii
care activeaza in domeniul comer-
tului exterior, stabileste niste reguli
generale prin aplicarea metodelor
identice de apreciere a valorii 1n
vama, indiferent de categoria su-
biectului ce activeazd in domeniul
comerfului exterior, permite exclu-
derea concurentei la declararea va-
lorii Tn vama si cunoasterea preven-
tiva a cerintelor organelor vamale la
declararea valorii In vama a marfu-
rilor introduse in RM.

Obiectivele principale urmarite
la adoptarea Legii si la utilizarea
metodelor de apreciere a valorii in
vama la marfurile introduse in Re-
publica Moldova sint:

e dezvoltarea economiei statu-
lui;

e apararea intereselor econo-
mice ale RM, neadmiterea inva-
darii pietei interne cu marfuri de
origine strdind, care pot provoca
concurentd neloiald in RM;

e impozitarea marfurilor intro-
duse in teritoriul vamal al RM cu
drepturi de import §i majorarea
veniturilor la bugetul consolidat al
RM [4].

Aceste masuri promoveaza
dezvoltarea relatiilor de comert
exterior al RM cu alte state, pre-
cum si reglementeaza relatiile
sociopolitice, de dezvoltare eco-
nomica, parteneriat comercial,
formarea unei concurente legale
in piata de desfacere a RM.
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Unul dintre aspectele principale
ale legii este reglementarea dreptu-
rilor si obligatiunilor partilor (agen-
tul economic, organele vamale) in
relatiile lor, la declararea valorii in
vamad, in cadrul declararii marfurilor
la introducerea acestora in teritotiul
vamal al RM.

Declararea valorii in vama se
anuntd la trecerea peste frontiera
vamala a RM. La momentul trecerii
peste frontiera vamala, declarantul
(persoana fizica, persoana juridica)
anuntd valoarea in vama confirmata
prin actele de insotire a marfurilor,
prin date veridice. Actele prezenta-
te de declarant sint obligatorii con-
form legii.

Informatia ce se contine in actele
prezentate trebuie sa fie veridica si
suficientd pentru aprecierea valo-
rii in vamd, in caz contrar, organul
vamal este in drept sa ceara confir-
marea valorii in vama anuntata de
declarant, iar declarantul, la rindul
sdu, este obligat sa prezinte datele
respective. In cazul in care valoarea
in vama anuntata de catre declarant,
la introducerea marfurilor in teri-
toriul vamal al RM, urmeaza a fi
verificatd de organele vamale mai
minutios, declarantul este in drept
sd ceard autoritatilor vamale elibe-
rarea marfurilor declarate, cu gaja-
rea unor bunuri, cu o scrisoare de
garantie a unei banci. La momentul
actual existd institutia brokerului
vamal, care este in drept sd depuna
garantie financiara pentru oricare
tranzactie.

Anterior, pind la efectuarea
procedurii de determinare a valo-
rii in vama, marfurile introduse in
teritoriul vamal al RM sint decla-
rate organului vamal la frontiera,
inclusiv valoarea in vama, cu de-
punerea unei garantii financiare, in
marimea drepturilor de import ne-
cesare achitarii, care se calculeaza
din valoarea in vama declarata.
Aceasta suma baneasca este depu-
sd la ,,contul unic” (achitarile pen-
tru toate tipurile de taxe se efectu-
eazd printr-un singur cont bancar
gestionat de Serviciul Vamal) al
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organelor vamale, care garantea-
za achitarea drepturilor de import.
Organul vamal este in drept sa
deconteze, In caz de necesitate,
suma necesara achitarii drepturi-
lor de import aferente tranzactiei
efectuate de sine statator. Declara-
rea marfurilor introduse n terito-
riul vamal al RM, fara a dispune
de sume banesti in ,,contul unic”
al organelor vamale, este posibila
doar prin garantarea achitarii drep-
turilor de import de cétre brokerul
vamal din cuantumul sumei garan-
tiei financiare existente la contul
bancar al brokerului (pentru obti-
nerea licentei de activitate in cali-
tate de broker vamal, este necesar
de a dispune de 2 mil. lei, care vor
garanta achitarea tuturor platilor la
operatiunile efectuate in domeniul
vamal, cu participarea brokerului
respectiv) sau 1n cazul introduce-
rii marfurilor 1n teritoriul vamal
al RM sub acoperirea carnetului
TIR, care, conform Conventiei
TIR, garanteaza achitarea dreptu-
rilor de import tarii care este parte
la conventie.

La determinarea valorii in vama
de catre organul vamal, atunci cind
nu este acceptatd valoarea In vama
anuntatd de declarant, organul va-
mal, conform legii, este obligat sa
instiinteze in scris declarantul, la
cererea acestuia, despre motivele
neacceptarii valorii in vama, oferin-
du-i acestuia, ca responsabil de pla-
ta taxelor vamale, posibilitatea de a
declara recurs fara penalizare.

Declarantul, dupa adoptarea de
catre organul vamal a deciziei fina-
le de neacceptare a valorii in vama
anuntate, este in drept s depuna in
scris la autoritatea vamala o cerere
prin care va cere explicatii despre
motivul neacceptarii valorii in vama
de catre autoritatea vamala. Organul
vamal este obligat, in termen de o
luna de zile, sd-i expuna 1n scris de-
clarantului motivele intemeiate de
neacceptare a valorii in vama anun-
tate de catre declarant [5].

Totodata, organul vamal initiaza
procedura de incasare a drepturilor

de import In marimea stabilita dupa
efectuarea procedurii aprecierii
valorii in vama i majorarii ei de
catre organul vamal. Aceastad pro-
cedurd prevede incasarea sumelor
banesti depuse in ,,contul unic” al
organelor vamale de catre decla-
rant, pentru achitarea drepturilor
de import, fara acordul lui la deci-
zia organului vamal.

Daca in termenul stabilit de
organul vamal declarantul ofera
toatd informatia ce demonstreaza
veridicitatea valorii In vama anun-
tate, organul vamal accepta valoa-
rea in vama anuntata initial, cu re-
stituirea sumelor banesti incasate
suplimentar pentru achitarea drep-
turilor de import, ca urmare a ma-
jorarii valorii in vama determinate
de organul vamal.

Din practica activitétii organe-
lor vamale la capitolul determinarii
valoarii in vama, agentii economici
trateaza diferit modul si legalitatea
majorarii valorii in vama de cétre
organele vamale. Unii nu parcurg
la atacarea deciziei de majorare a
valorii in vama, accepta valoarea in
vama majoratd, cu achitarea supli-
mentard a drepturilor de import si
punerea in circulatie libera a marfu-
rilor. Totusi, sint destul de frecven-
te cazurile cind agentii economici
contestd actiunile organului vamal
si actele administrative prin care s-a
majorat valoarea in vama.

Pentru aprecierea corectd a va-
lorii In vama sau verificarea corec-
titudinii valorii in vama anuntate
de catre declarant, organul vamal
este 1n drept sa solicite prezentarea
suplimentara a actelor ce dovedesc
corectitudinea valorii in vama anun-
tate, precum si s numeasca efectu-
area suplimentara a expertizelor de
diferit gen, care pot stabili calitatea
marfii, materia prima utilizata etc.

Autoritatea vamala poate efectua
controlul valorii in vama anuntate si
dupa luarea unei decizii definitive
in privinta valorii In vama, control
postvamuire, unde odata cu verifi-
carea activitatii agentului economic
se va verifica si valoarea In vama
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declarata. Totusi, acest control nu
este o verificare specializata a valo-
rii in vama.

In cazurile descrise mai sus, or-
ganul vamal poate remite interpelari
prin intermediul organelor abilitate,
inscopul verificariiunor date prezen-
tate de catre declarant la momentul
anuntdrii valorii in vama organelor
vamale la introducerea marfurilor in
teritoriul vamal al RM, precum si la
traversarea in tranzit a altor tari. De
reguld, se cere confirmarea actelor
de nsotire a marfurilor prezentate
catre organele vamale la momentul
expedierii marfurilor din tara de ex-
port si actele prezentate citre orga-
nele vamale la tranzit prin alte tari.
Necorespunderea datelor comparate
din actele de insotire prezentate de
catre declarant la vadmuirea marfuri-
lor in tara de export sau tara de tran-
zit cu datele din actele de insotire
prezentate de declarant la declara-
rea marfurilor §i anuntarea valorii in
vama demonstreaza faptul declara-
rii neautentice a valorii In vama, cu
diminuarea ei.
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Genesis or starting point of acts of clemency is somewhere far in history, and from an institutional point of overlap be-
tween the factors, the social and the political, the political element appearing in the genesis dual act of clemency, once as a
factor determining decision, and secondly, as a criterion for evaluation and control of certain realities.

Keywords: act of clemency, social factor, political factor, decision, evaluation, control.

REZUMAT

Geneza sau punctul de pornire al actelor de clementd se pierde undeva departe in istorie si, din punct de vedere
institutional, vine din suprapunerea mai multor factori: sociali si politici. Elementul politic aparte in generza dubla a actului
de clementa: pe de o parte, ca un factor ce determina luarea deciziei, iar pe de alta parte, ca un criteriu de evaluare si control

al anumitor realitati.

Cuvinte-cheie: act de clementa, factor social, factor politic, decizie, evaluare, control.

A ctele de clementa stribat
cursul istoriei incepind cu
timpurile ndepartate si ajungind
pind in prezent, astfel cd aceastd
institutie este una dintre cele mai
stabile si cele mai Intilnite institutii
juridice din toate timpurile.

Atit institugia amnistiei, cit si
institutia gratierii trebuie analizate
prin prisma temeiului legal al drep-
tului Statului de a trage infractorul
la raspundere penald prin aplicarea
unei sanctiuni, cu raportare la prin-
cipiul ,,Jus puniendi” [1].

Pentru a putea aplica efectele
raspunderii penale, conditia esen-
tiald este cea a savirsirii unei fapte
penale, infractiunea fiind singurul si
unicul temei al raspunderii penale si
al aplicarii unei pedepse [2].

Curentele filosofice in unanimi-
tate considerau pedeapsa ca fiind
justificatd ca temei al savirsirii in-
fractiunii, consideratiile fiind din
cele mai diverse, fie ca motiv al raz-
bundrii, fie ca menire a Statului de
a Infaptui pe pamint ordinea divina,
potrivit teoriei formulate de L. Stahl
(1802—1866), fie de existenta unui
contract social, conform caruia Sta-
tul, ca subiect pasiv de drept penal,
are obligatia de a veghea si restabili
ordinea sociala, idee sustinuta de H.
Grotius, S. Pufendorf si J. J. Rous-
seau; considerente motivate de ra-
tiuni ce privesc utilitatea normelor

penale — idee ce apartine si lui J.
Bentham (1748-1832) [3].

Lev Tolstoi, in romanul siu “In-
vierea”, a actionat pentru o radicala
reforma religioasa si morald, ca in-
strument de suprimare a pedepselor,
criticind masurile de pedepsire in
sine si dreptul Statului de a aplica
o pedeapsa. In viziunea scriitorului,
societatea, In esenta ei, era perce-
putd ca fiind alcatuitd din indivizi
perfecti, iar pentru membrii sdi ce
compun societatea nu se justifica
existenfa sau incidenta masurilor
penale de pedeapsa si reeducare.

Teoria exprimata de Fr.J. Stahl
aratd cd In societatea crestind dom-
nesc, alaturi de echitate, bunatatea
si dragostea manifestate fata de
semeni, iar actul de clementd nu
trebuie acordat fara temei in mod
arbitrar sau dupa bunul plac, ci
trebuie sd fie bazat in mod necesar
pe,.sensibilitatea profunda si culti-
vatd” a beneficiarului ei [4].

Kostin apreciaza ca amnistia si
gratierea trebuie sa intregeasca legea
in toate cazurile in care severitatea
ori exigenta ei ar contrazice scopul
dreptatii in sine[5].

Institutia actelor de clementa
traverseaza §i amprenteazd istoria
omenirii, acest subiect fiind amplu
dezbatut atit favorabil, cit si contra,
tocmai datoritd prezentei inca din
perioade aflate dincolo de Antichi-

tate. Subiectul dat de actul de cle-
menta imparte curentele filosofice in
trei categorii 1n abordarea acestuia,
regasind opinii potrivnice, favorabi-
le si moderate.

in Antichitatea greaci, actele
de clementd imbracau forma unor
masuri filantropice, prin care suve-
ranul dorea sa consolideze raportu-
rile dintre el si supusii sai. In timpul
lui Kyros al Il-lea, aceastda masura
filantropica a fost considerata ca cea
mai de seama a Imparatului [6].

Prin reformele lui Solon (594-
593 1.H.) si ale lui Clistene (509-507
i.H.) Atena a devenit leaganul regi-
murilor democratice, competenta de
acordare a clementei revenind adu-
ndrii poporului [7].

in dreptul roman, formele de
exercitare a actelor de clementa erau
abolitio, indulgentia si restitutio.

1. Abolitio era cunoscutd ca o
amnistie politicd, ce era acordata
in cazul tulburarilor sociale sau de
razboi civil, avind ca efect incetarea
urmaririi, potrivit aprecierilor lui Th.
Mommsen in opera ’Strafrecht” [8].

2. Indulgentia atragea Inlaturarea
executdrii pedepsei, fiind descrisa
sub doua forme: indulgentia gene-
rali (gratiere colectiva) si indulgen-
tia specialis (gratierea individuald).

3. Restitutio reprezenta repune-
rea condamnatului in situatia anteri-
oara aplicarii pedepsei. Este cea mai
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veche forma de clementd acordata
celor condamnati, Cicero relatind in
operele sale despre restitutio acor-
date de Cesaro Quintous, Furius
Camillus, Sevilius Ahala, Caecilius
Numidicus [9].

in Evul Mediu, odati cu apari-
tia crestinismului, se naste un para-
lelism polemic intre cultul impara-
tului si cel al mintuitorului [10].

Aceste conceptii de stat au in-
fluentat profund institutia gratierii,
fiind guvernate de trei legi:

lex aeterna (legea divina), lex
naturalis (cognoscibila prin ra-
tiune) si lex humana (inventie a
omului). in aceastd perioada, in-
stitutiile juridice amnistia si grati-
erea au traversat o crizd profunda
datorata atit influentei Bisericii,
cit si influentei farimitarii stata-
le. Biserica opta pentru aducerea
institutiei gratierii din planul exe-
cutarii pedepsei 1n cel al judecatii,
astfel luind nastere doctrina ,,ju-
decata si clementa”. Prin aceasta
judecatorul trebuia sa decida intre
cele doua notiuni — judecatd sau
clementd, iar in situatia In care
opta pentru clementd, acesta nu
judeca dupa lege, ci dupa regulile
acordarii clementei, dar numai cu
acordul celui vatamat.

in epoca feudali, in Muntenia
si Moldova domnitorul concentra in
persoana sa toate functiile: legislati-
va, administrativa si judecatoreasca,
intre ultimele doud, de altminteri,
nefacindu-se, Tn aceastd perioada,
niciun fel de deosebire. El era su-
premul judecdtor, prerogativd in
virtutea careia aplica pedepse pen-
tru faptele supusilor, dar putea sa si
ierte de pedeapsa.

In dreptul cutumiar feudal,
amnistiile au avut un caracter
mai restrins [11], dar totusi exis-
tau. Astfel, In primul sau an de
domnie, Stefan cel Mare si Sfint
(1457-1504) 1-a amnistiat pe logo-
fatul Mihail, refugiat in Polonia.
Voievodul i-a promis iertarea si
restituirea tuturor proprietatilor
confiscate, dar dregatorul sau nu a
revenit la chemare [12].

Acest gen de acte ale iertarii fap-
telor constituiau un fel de amnistie
individuala [13]. In anul 1700, An-
tioh Cantemir relata cd de amnistie
se puteau bucura inclusiv cei care
purtasera arme impotriva tarii, dar
ca, In acea vreme, ea se acorda doar
de catre sultan.

in Tara Romaneasci, in anul
1669, intilnim un exemplu de acor-
dare a amnistiei in care vornicul
Stroie Leurdeanu, osindit la moarte
de Antonie Voda din Popesti, a fost
iertat de pedeapsa.

Dreptul de a ierta pedeapsa, de
a amnistia il avea domnitorul, insa,
in fapt, in temeiul unui mandat tacit,
el a fost exercitat si de dregatorii-ju-
decatori [14]. Era practicata, de ase-
menea, rascumpararea osinditului
de catre alte persoane, daca el insusi
era incapabil de a plati, acestea des-
pagubindu-se apoi din mosia lui sau
lasindu-1 pe acesta “rumin” (adica
iobag).

In epoca moderni, constitutia
Romaniei de la 1866 si apoi cea din
1923 au prevazut expres dreptul de
amnistiere, acesta revenindu-i dom-
nitorului tarii. In privinta domeniu-
lui In care putea interveni actul de
clementd, chiar Tnainte de aparitia
constitutiei, insa, Al. I. Cuza (1859-
1866) a amnistiat toate infractiunile
politice comise pina la data de 19
iulie 1864. Era vorba de participan-
tii la complotul organizat de Con-
stantin Gr. Sufu si Panait Bals, care
doreau si destrame Unirea. Intr-o
circulard adresata prefectilor, mi-
nistrul de interne, Mihail Kogalni-
ceanu, arata ca amnistia acordata se
aplicd pamintenilor, precum si stra-
inilor, cu conditia sa paraseasca de
indata teritoriul tarii.

O alta amnistie a fost acordata
de catre domnitorul ALI. Cuza la 30
august 1865, ca urmare a rascoalei
din 3 august 1865, cind fusesera
arestati, alaturi de alte personalitati,
I.C. Bratianu, C.A. Rosetti si Al
Golescu. Animat de sentimente ge-
neroase §i, probabil, din dorinta de
a dovedi puterilor strdine increderea
in sine, domnitorul a decis amnisti-
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erea tuturor participantilor la acest
eveniment.

Regele Carol 1 (1866-1914),
abia sosit in capitald in ziua de 10
mai 1866, a decretat amnistierea tu-
turor infractiunilor politice. Aceasta
amnistiere s-a datorat tensiunilor so-
ciale existente si proceselor incepu-
te pe acest fond la Bucuresti si lasi.
Gestul sau a fost controversat, insa
dezbaterile din Adunarea Constitu-
antd din perioada mai—iunie 1866
au relevat dreptul suveranului de a
amnistia, in materie politica drept
consacrat apoi de art. 93 alin. 4 din
Constitutia de la 1866.

In aceeasi perioadd, s-a pus
intrebarea daca infractiunile de
drept comun ar putea fi amnistiate
si, In caz afirmativ, carui organ al
Statului i-ar reveni competenta de
a o acorda.

Potrivit unei opinii sustinute de
G. Dissecu, Gh. Vrabiescu si Gh.
Taranu, amnistia, In materia in-
fractiunilor de drept comun, a fost
consideratd inadmisibila [15]. Prof.
Traian Pop consemna: ,,Parlamen-
tul nu va putea acorda amnistie in
materie politicd, nici in materie de
drept comun” [16].

Primul argument invocat a fost
acela al separatiei puterilor in stat,
principiu prevdzut de Constitutiile
din anii 1866 si 1923, care se opu-
neau desfiintarii efectelor unei ho-
tariri judecatoresti printr-un act al
puterii executive sau al celei legiu-
itoare [17].

Al doilea argument adus impo-
tiunilor de drept comun era legat de
“caracterul lor odios” [18]. Asupra
infractiunilor politice, neinspirate in
general din motive josnice, se putea
intinde valul uitarii. Constituie o in-
curajare a infractorilor, acceptiune
de a trata toti infractorii de drept co-
mun la fel.

Potrivit unei alte orientari, insa,
in regimul Constitutiilor de la 1866
si 1923, amnistia a fost considera-
td admisibila in materia oricaror
infractiuni, restringerea ei doar la
infractiunile politice neputind fi in
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Majoritatea autorilor vremii
considerau ca amnistia trebuie sa fie
de competenta legislativului. De la
acest principiu, cele doua Constitu-
tii au prevazut o derogare potrivit
cdreia, In materia infractiunilor po-
litice, dreptul de amnistiere revenea
sefului statului. Asadar, potrivit re-
gulii generale, amnistia se acorda
prin lege, iar conform exceptiei, in
cazul infractiunilor politice — prin
decret regal.

Prin numeroase legi si decrete-
legi s-au acordat amnistii cu pri-
vire la infractiuni de drept comun,
urmindu-se astfel pilda legislatiilor
straine, indeosebi franceza si belgi-
ana, precum s§i a doctrinei din alte
tari, potrivit careia amnistia poate
interveni in orice materie, atit pen-
tru infractiunile de drept comun, cit
si pentru infractiuni politice [20].

Carol I, in timpul domniei, a
acordat 15 amnistii [21]. Acestea
au facut obiectul unor fapte savir-
site ca: infractiuni de presa, ofense
aduse regelui si rebeliuni. In litera-
tura juridicd a vremii sint evidente
unele abateri de la lege in ceea ce
priveste acordarea amnistiei [22].
Astfel, de exemplu, in anii 1902
si 1906, prin decret regal au fost
amnistiati dezertorii s$i nesupusii
militari, nefiind vorba despre in-
fractiuni politice, amnistia se pu-
tea acorda numai prin lege.

A fost considerat neconstituti-
onal atit Decretul de la 1916, prin
care fuseserda amnistiate toate in-
fractiunile, pe motiv cad regele 1si
depasise prerogativele restrinse prin
Constitutie doar la infractiuni politi-
ce, cit si Decretul-lege de amnistie
din anul 1920, din considerentul ca
acordau amnistia In materia infrac-
tiunilor de drept comun, ceea ce
era considerat imposibil, in raport
cu prevederile art. 93. alin. 3 din
Constitutie, potrivit carora amnis-
tia acordata de rege putea avea ca
obiect doar infractiuni politice.

Profesorul V. Dongoroz a mo-
tivat remarcabil ca acele acte de
clementa ale regelui nu sint necon-

0

nici un fel argumentata juridic [19].

stitutionale. Astfel, decretele regelui
Ferdinand I, de la 1916 si 1920, au
fost considerate ca acte de gratiere,
notiunea de amnistie apreciindu-se
ca improprie. Cu privire la cele doua
decrete-legi, s-a socotit ca ele nu
se acordd propriu-zis, ci suspenda
doar temporar, partial si conditionat
aplicarea legii penale asupra unor
infractiuni savirsite pind la o anu-
mita datd. Acest drept st in puterea
legiuitorului, deoarece legea penala
nu este decit o lege ordinara pe care
legiuitorul o poate suspenda [23].

De asemenea, unele acte de am-
nistie nu au avut caracter general,
ci doar personal. Astfel, prin De-
cretul din 10 aprilie 1902, au fost
amnistiate 32 de persoane care au
participat la o manifestare politica,
iar prin Decretul din 30 decembrie
1902 au fost amnistiate 26 de per-
soane trimise in judecatd pentru re-
beliune [24]. Aceste acte de clemen-
td nu respectau una dintre cerintele
fundamentale ale amnistiei care, in
sistemul nostru modern de drept, au
fost Intotdeauna o masura generala,
colectiva si anonima. In schimb, sub
domniile regilor Ferdinand I (1914-
1927) si Carol al II-lea (1930-1940),
amnistiile date de rege au fost frec-
vente, mai ales cele privind materia
infractiunilor de drept comun.

in Constitutia Roméniei din

anul 1938, institufia amnistiei nu
a mai fost mentionata, astfel ca,
potrivit opiniei lui P. Negulescu,
exprimatd in lucrarea ,,Principiile
fundamentale ale Constitutiei din
27 februarie 1939, nefiind regle-
mentata de legea fundamentald, am-
nistia fusese suprimata din sistemul
de drept [25]. Remarcind insa ca, in
orice stat, uneori amnistia este ne-
cesara, autorul a recomandat revi-
zuirea Constitutiei, prin inscrierea
unor dispozitii privind ,,autoriza-
rea amnistiei, organul care o poate
acorda si domeniul in care ea poate
interveni”.

Unii autori precum V. Dongoroz,
I. Oancea au apreciat ca ar fi fost
necesard mentinerea in Constitutie a
amnistiei printre prerogativele mo-
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narhului, care este simbolul pacii
sociale [26].

In doctrina timpului a existat
opinia aratata de V. Dongoroz ca
dreptul de amnistie nu a disparut
odata cu noua Constitutie, numai ca
exercitiul sdu a revenit exclusiv pu-
terii legiuitoare [27].

Amnistia se putea oricind acor-
da prin lege si in orice materie [28].
Desi Constitutia din 1938 nu a fost
in vigoare decit o scurté perioada de
timp (27 februarie 1938 — 5 septem-
brie 1940), actele de amnistiere au
fost foarte numeroase. In Decretul-
lege din 5 septembrie 1940 de in-
vestire a generalului lon Antonescu
in functia de Presedinte al Consiliu-
lui de Ministri, erau enumerate i
prerogativele rezervate in continu-
are regelui, printre care se regisea
$i dreptul de acordare a amnistiei.
In baza acestei prerogative, pina la
finele anului 1940, regele a emis 7
decrete de amnistiere privind infrac-
tiuni politice, precum si infractiuni
sanctionate de Codul penal si de
legile speciale cu maxim 3 luni de
inchisoare.

Constitutia Romaniei din 1948
aratd, la art. 39 pct. 8, faptul ca atri-
butul de acordare a amnistiei revine
Marii Adunéri Nationale a Republi-
cii, iar cel al gratierii reprezinta atri-
butul Prezidiului Marii Adunari Na-
tionale, in virtutea temeiului legal
dat de art. 44 pct. 4 din Constitutia
Roméniei din 1948.

Potrivit dispozitiillor Codului
penal roman din 2004, amnistia
si gratierea sint vazute ca institutii
juridice complexe, ce au corespon-
dent deopotriva atit in norma juri-
dica constitutionald prin reglemen-
tarea datd in Constitutia Romaniei,
cit si in cea de drept penal, prin re-
glementarea juridicd a noului Cod
penal roman.

Asa fiind, prevederile art. 72
din Constitufia Romaniei aratd ca
amnistia se acorda prin lege, legea
stipulind 1n continutul ei conditiile
de acordare, iar art. 137 Cod penal
roman arata efectele pe care le pro-
duce amnistia.
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In cazul gratierii, Constitutia Ro-
maniei aratd, la dispozitiile art. 74 si
94, organele care sint competente n
acordarea acestui act de clementa,
iar art. 145 din Codul penal roman
prezinta efectele produse de aceasta
masura.

In ceea ce priveste analizi evolu-
tiva a reglementarilor normative cu
referire la institutiile puse in discu-
tie si analizd prin prezentul studiu,
sub lupa Codului penal al Repu-
blicii Moldova din 24 martie 1961
putem arita ca sub aspectul evolutiv
al acestor institutii, ce prezintd su-
biectul in discutie, sint regasite in
mod simplist si deloc indeajuns de
bine explicate In continutul art. 53,
unde se stipula la punctul denumit
»absolvirea de executarea pedep-
sei”: ,,Absolvirea condamnatului
de executarea pedepsei, precum
si micsorarea pedepsei aplicate,
cu exceptia eliberarii de pedeapsa
sau micsorarii ei prin amnistie sau
gratiere, se poate aplica numai de
instanta de judecatd in cazurile §i in
modul prevazut de lege” [29].

Aceasta reglementare normativa
este regasita practic pind la data de
18.11.1990, moment la care, prin
Legea nr. 680—XIV din 18.11.1999,
au fost introduse in mod benefic ca
reglementari suplimentare dispoziti-
ile art. 53/1, referitoare la amnistie,
si 53/2, referitoare la gratiere.

In cazul art. 53/1, aceste modi-
ficari contin precizari normative cu
privire la organul care poate emite
astfel de acte, modalitatea de emite-
re — adica se acorda unui cerc nede-
terminat de persoane, faptul ca prin
intermediul actului de amnistie pot
fi inlaturate de la executare pedep-
sele principale, precum si cele com-
plementare, cu exceptia amenzii 1n-
casate care nu se restituie.

Articolul 53/1 stipuleaza: ,, Am-
nistia este actul ce are ca efect
absolvirea de rdspundere penala
sau de pedeapsa, fie reducerea pe-
depsei aplicate sau comutarea ei
in o pedeapsa mai blinda. Amnis-
tia poate fi, de asemenea, aplicata
si pedepselor complementare, dar

nu produce efecte asupra amenzi-
lor incasate si asupra masurilor de
constringere cu caracter medical.
Ampnistia se acorda de catre Parla-
ment unui cerc nedeterminat indi-
vidual de persoane”.

Articolul 53/2 precizeaza organul
ce poate emite astfel de acte, con-
ditiile in care se acorda, precum si
modalitatea de eliberare de pedeap-
sd: ,,Gratierea este actul prin care
persoanele condamnate se eliberea-
zd in tot sau in parte de pedeapsa
aplicata ori pedeapsa aplicata este
comutata in o pedeapsa mai blinda.
Efectele produse de gratiere asupra
pedepselor complementare se sti-
puleaza expres in actul de gratiere.
Gratierea se acorda de catre Prege-
dintele Republicii Moldova in mod
individual. Modul de examinare a
cererilor de gratiere se stabileste
prin Regulamentul de examinare a
cererilor de gratiere §i de acordare
a gratierii individuale condamna-
tilor, aprobat de catre Presedintele
Republicii Moldova ™.

De la data declararii indepen-
dentei si pind in prezent, au fost
acordate un numar mic de acte de
clementa. La data de 05.09.2012,
in sedinta Guvernului R. Moldova
a fost aprobat un proiect de lege
de modificare si completare a CP
al RM, dorindu-se excluderea de
la amnistie a faptelor privind viata
sexuala. Consideram cé o astfel de
reglementare este benefica si In ca-
zul Roméniei.
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OBA3AHHOCTHU AOJ/KHHUKA KAK COCTABJIAIOIIASA COAEPXAHUA
OBSI3ATEJIbCTBEHHBIX MPABOOTHOINEHU

Heanu 'OJIYBEBA,

MARTIE 2013 D

KAHIUAAT IOPUANYECKUX HAYK, JOLEHT, JOKTOPAHT Kadeapsl rpaxianckoro npasa Hanuonanasnoro
yHHBepcuTeTa «Onecckas IOpUANYECKast aKaJeMus»

SUMMARY

In the article some questions of the contents of obligations, in particular, such its component, as a duty of the debtor, are
considered. Different types of duties of the debtor are allocated, their features are considered.

REZUMAT

Autorul abordeaza unele probleme privind continutul obligatiilor, In particular datoria debitorului. Sint analizate
diferite tipuri de obligatii ale debitorului si particularitatile acestora.

PE3IOME

B cratne PacCMOTPEHBI HEKOTOPHIC BOIIPOCHI COACPIKAHU A 06${3aTeJ'H)CTB, B 4aCTHOCTH, TaKoM ero COCTaBJ’IHIOIIIefI, KakK
JOJT TOJI2KHHUKA. BI:I,Z[CJ'ICHI)I Ppa3JIMIHbIC BUbL 00s13aHHOCTEH JOJDKHHKA, paCCMOTPEHBI UX 0COOEHHOCTH.

I I a COBPEMEHHOM JTalle pas-
BUTHSL YKPAUHCKOTO I'PAXK-

JTAHCKOTO NpaBa OJHUM M3 OCHOB-
HBIX HAIIPaBICHUM U IIEPCIIEKTUB
pa3BUTHUS LIUBUIMCTUYECKOM JIOK-
TPUHBI OOJDKHO CTaThb HMCCJICOOBaA-
HUE 0053aTeJIbCTBEHHOTO IIpaBa.
O0s13aTeNLCTBO CO BPEMEH PHUM-
CKUX IOPHCTOB U JI0 HalluX JHEH,
Onaronmapsi CBoeMy 3HaUEHHIO B pe-
T'YJIAPOBAHUU TPAKIAHCKHUX HMY-
MIE€CTBCHHBIX OTHOIHGHI/II\/'I, BCeraa
OBLTO IPeIMETOM 0COOEHHOTO BHU-
MaHUs He TOJIBKO 3aKOHOJIATeNIs], HO
U IPEICTaBUTENEd HAyKH TIPax-
JIaHCKoTO TpaBa. Ha cerogusiHuii
JIeHb OCYIIECTBIEHO HEMalo Ha-
YVUHBIX Pa3pabOTOK 3TOW Karero-
pHUH, OJHAKO MHOTO BOIPOCOB CO-
BPEMEHHOTO 0053aTeILCTBEHHOTO
ImpaBa, KOTOPLIC MMOABUIIMCH B CBA3U
CO BCTYIUIEHHEM B CHUJIy HOBOTO
I'pasxiaHCKOrO0 KOzIEKCca YKpauHBI
(manee — I'K), He momyunim ry6o-
KOTO TCOPETHUYCCKOIO0 M3YUYCHUSA U
aHaJu3a.

B pamkax Hacrosuieil crarbu
OCTaHOBHMCS Ha coJiep >KaHUH 005~
3aTeNbCTB, @ UMEHHO TaKo! ero co-
CTaBJISAIONICH, KaK JOJT JOJKHUKA,
BeJb IpaBO KpeauTopa B 00s3a-
TCIBbCTBECHHOM IMPaBOOTHOIICHUHN
MOXET OBITh PEann30BaHO TOJIBKO
IIPU BBITIOJIHEHUHW JOJIDKHHUKOM CBO-
uX 00s3aHHOCTEH.

@.-K. CaBunbHu mpumaBaiz 0co-
0o¢ 3HaYeHUE JICHCTBUSAM TOJKHU-
Ka, IIOCKOJIBKY “ITaBHBIM ITyHKTOM,

CYTBIO BCETO 00s3aTeIhCTBA JTOJIK-
Ha CUUTATHBCA ACATCIBHOCTD HOJIK-
HUKA, a JCSITeIbHOCTh KpeIuTopa —
TOJILKO BTOpOCTENeHHas» [1, c. 5].

JleficTBus JOJDKHMKA BcCeraa
OBUIM Ha TIEpBOM IUIaHE B OIpe[e-
JIEHUSAX 00s13aTEeIHLCTBA €IIIe CO Bpe-
MEH PUMCKOTO TpaBa.

Ecin  cyOpekTuBHOE  MpaBo
— 3TO paspelieHHas YIPaBOMO-
YEHHOMY JIMIy Me€pa BO3MOXKHOIO
MOBE/ICHUS, TO CyOBEKTUBHAs 00s-
3aHHOCTh — 3TO HaKa3aHHas 00s-
3aHHOMY JIMIly Mepa HaJIe)aIlero
MOBEJICHUS, KOTOpoe oOecreunBa-
€TCs IPEJ0CTaBICHUEM yIIPABOMO-
YCHHOMY BO3MOKHOCTHU TpeGOBaTB
OT 00SI3aHHOTO JIUIA BBHITIOTHEHUS
00s13aHHOCTEH.

Ho HaJa0 YYUTBIBATb, YTO BBI-
IIOJIHECHUEC I[eP'ICTBI/ISI 3aBUCUT OT
JOomKHUKA. JIOJDKHUK HE MOXKET
OBITH NPUHYXJIACH K BBIITOJTHCHHUIO
nerictBust. OH MOXKET BBIIOIHUTH
1 HC IIPOU3BECTU CBOCTO )Z[ef/’ICTBHSI,
XOTs HEBBIIIOJIHCHUC I[eﬁCTBI/ISI CO-
IPOBOXKJIAETCA JJIsI HETO HETaTHUB-
HBIMU IOPUIUYCCKUMU ITOCIICACTBU-
smu. CrenoBaresibHO, 00s3aTeNb-
CTBO, KaK OTHOIICHHUE, MOJIHOCTHIO
3aBUCHMOE OT JIPYIoro Jviia, €CTh,
M0 CYIIECTBY, OONacTh TOBEpHS,
KOTOpasd naacrCd OAHMMHU JIMHaAMH
— KpeouTOpaMu, OPYTUM JIALAM —
TMoIKHUKaM [2, ¢. 193].

OcobeHHOCTH O00S3aHHOCTH B
00s13aTeTICTBE  TPEIOTPENEITECHBI
OCHOBaHUSIMH BO3HUKHOBEHHUS 00sI-

3arenscTBa. Ho ecnu yxe o6s3aH-
HOCTh B35iTa Ha celds JIMIOM (WU
0053aHHOCTh BO3HHKJIA Ha OCHO-
BaHUM HOPM IIpaBa B pe3ybTare,
HalpuMep, IMPUYUHEHHUs Bpena),
OHO OOJIKHO €ro BBIIIOJIHUTH, HE3a-
BUCUMO OT OCHOBAaHUHM BO3HHUKHO-
BeHHs o0s3arenscTBa. C MOMEHTa
BO3HHUKHOBEHMS 00s3aTENBLCTBA,
JIOJDKHUK B JIOTOBOPHOM 00s13aTeIb-
CTBE, PaBHO KaK M1 B HEAOTOBOPHOM,
NOAYUHACTCS MPEANNCAHUAM ITIpaBa
OTHOCHUTEJIbHO HAJJICKAIIET0 HC-
MOJIHEHUST 00s13aTe/IbCTBA, U3MEHE-
HUA BO3MOXHBI JIMIIB ITPU COTIIaCUr
CTOPOH.

CymrHoCcTh  00s3aHHOCTH  3a-
KJIIOYaeTCs B  OCYIICCTBICHUHU
ONPEJEIEHHOr0 JIEMCTBUS WU
yAEpXKaHUug OT HEE B HHTEpecax
JUIa, KOTOPOE MMEET CyObhEeKTHB-
Hoe npaBo. MiHaue ropops, 00s13aH-
HOCTb — 3TO HajJiexalee moBee-
HHe cyOBbeKTa, KOTOPBIA BOSHUKAET
KaK COCTaBHas 4acTb 00s3aTellb-
CTBEHHBIX WJIM JIPYTHX TPaBOOT-
HomeHuk [3, c. 79].

Bcenencreue  cymiecTBoBaHUS
00513aHHOCTH  JIMIIO  YyBCTBYET
MICUXUYECKOE TPHUHYXKICHUC Jei-
CTBOBAaTh OIIPE/ICIICHHBIM 00pa3oMm,
YTO BIUSET HA €r0 BOJIO U BHIOOP
BO3MOXKHOW MOJIETIH ITOBEJICHUSI.
JIroboe  00sM3aTeNBCTBO  MOYKHO
0XapaKTepU30BaTh KaK OTICIBHYIO
HOpPMY TIOBEJICHHUS, KOTOpas BBI-
JBUTaeTCs K JIOJDKHUKY, JCHCTBO-
BaTh B MHTEpECax KpeauTopa, Kak
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OTIpENETICHHOE JIODKEHCTBOBAHHE,
TO ecTh aoir [4, c. 236]. B nuBu-
JUCTHYECKOW JOKTPHHE, KaK Tpa-
BHJIO, TIOHSTHS «JOJIT» U «00sI3aH-
HOCTB» HCHOJB3YIOTCS B Ka9€CTBE
pPaBHO3HAYHBIX.

C BHYTpeHHEW CTOPOHBI 00513a-
TEBCTBO XapaKTEPU3YeTCsI COCTOSI-
HUEM OIPEIEIICHHONW CBA3aHHOCTH
JOJDKHUKA, TIOTOMY YTO C MOMEHTa
BO3HUKHOBEHHSI OOSM3aHHOCTH Ha
HEM JIeKUT OTBETCTBEHHOCTh 3a
qoir [5, ¢. 66].

Kak mpasuio, roBopst o comep-
JKaHUHM O00s3aTeNbCTBA B OTede-
CTBEHHON IMBHIIMCTHKE COCpe-
JOTOYMBAIOTCS HAa OOS3aHHOCTSIX
JOJDKHUKA, KOTOpPBIE KOPPECIIOH-
TUPYIOT TIpaBaM TpeOOBaHUS Kpe-
mutopa. Ho aToii kareropueii o0s-
3aHHOCTEH 00S3aHHOCTH JIOJDKHU-
Ka HE FCYEPITBIBAIOTCS.

WHTEpecHBIM TI0 ATOMY MTOBOY
SIBIISIETCS ONIBIT HEMEIIKOW ITHBHITH-
ctuku. Tak, B TpakJJaHCKOM TIpaBe
lepmaHvm BEIIEISAIOT TPH KaTe-
ropud OOS3aHHOCTEH MOJKHHKA.
Bo-niepBhIX, B 00513aT€IHCTBEHHOM
OTHOIIIEHUH BBIJEIAIOTCA 00s3aH-
HOCTH TI0 TIPEIOCTABICHUIO. JTO
00s3aHHOCTH  OIUIATUTHh  JCHB-
TH, BBIOJHUTH paboTHI, OKa3arh
YCIyTH U TOMY MTOJOOHOE, a TaKXkKe
00513aHHOCTh BO3/IEPXKUBATHCSI OT
onpeneneHHoro aeiicreus. Toabko
C 3THMH OOS3aHHOCTAMHU KOppe-
CHOHJMPYET MpaBo TpeOOBaHMUSL.

To ecthb 3TO Te 00S3aHHOCTH
JOJDKHUKA, KOTOPhIe OOBIYHO pac-
CMaTpPUBAIOTCSI  OTE€YECTBEHHBIMU
aBTOpPaMH B Ka4€CTBE OCHOBHBIX U
JIOTIONTHUTENLHBIX  00S3aHHOCTEH
JOJDKHUKA TI0/T OOIIMM Ha3BaHHEM
«JIOIITY.

Bo-BTOpEIX, B 00s513aT€HCTBEH-
HOM OTHOIICHWH  BBIJIEISIOTCS
MOBE/IEHYECKHUEe WM  OXPaHHBIC
o0si3anHOCTH. OHM MOTYT OBITH
YperylIupoBaHbl ~ 3aKOHOM  WIJIH
JIEHCTBOBATh B KayeCTBE OOBIYHO-
ro TpaBa, Kak B ClIyd4ae C JIOTOBO-
POM, KOTOpBI HMMEET 3allUTHOE
JEHCTBHE B TOJNB3Y TPETHUX JIHIL;
MIPUMEHATHCS ISl BCEX JIOTOBOPOB
OTIPENETICHHOTO TUMa (UCXOIs M3

JOOPOCOBECTHOCTH) MJIM TSI KOH-
KpPETHOTO JIOTOBOpa B PE3yNbTare
€r0 PaCHIMPUTEIHLHOTO TOJTKOBAHUS
B cooTBeTCcTBUU ¢ § 157 Hemenko-
rO TPa)IaHCKOTO KoJeKca (Ianee
— HI'K). OTHOCHTENBHO OXpaHHBIX
00sI3aHHOCTEH HIET peyb HE O 3a-
JOJDKEHHOM  TIPEJIOCTABICHHUH, a
0 TOM, 4TOOBI 3allIMIATh MpaBa U
JIpyTue TpaBOBbIe Onara Ipyrou
CTOPOHBI.

[Ipu ycraHOBIEHWU TMEpero-
BOPOB O 3aK/IIOYEHUH JOTOBOpa U
NP TPUBJICYCHUH TPETHUX IUI] K
3alUTHON cdepe AEUCTBUS JOTO-
BOpa MOBEJCHYECKHE 00 3aHHOCTU
CTaHOBSTCSl €AUHCTBEHHBIM COZIEP-
XKaHueM oOs3arenbcTBa. Briocien-
CTBHUH IIPU MX HAPYIIICHUU B 00513a-
TEJIHCTBEHHOM OTHOIIECHUH (00s13a-
TEJIbCTBE B IIUPOKOM CMBICIIE) MO-
T'YT JONOJIHUTENHHO 00pa3oBaThes
00SI3aHHOCTH IO TPEIOCTABICHUIO
(kak mpaBWIIO, B BUJIC BO3MEIICHUS
yOBITKOB) [6].

[Ipumepsl, korma HapylIeHUE
MOBEACHYECKUX 0053aTeIbCTB TO-
POXIaeT MpeaOTOBOPHYIO OTBET-
CTBEHHOCTB: YEJIOBEK ITOCKOJIb3-
HyJICSl Ha KOXulle OaHaHa, KOTO-
pBIH BasUICS B MaraswHe, ynail
MOJTYYMJI TIOBPEXKIECHHUE 310POBbS;
KIMEHT Tpuexail B opuc aus 3a-
KIIIOYCHHUS IOTOBOpA, HO €My MpH-
LOUIOCH  OXKUAATh HECOPa3MEpHO
JIONITO, B Pe3yJbTare 4ero OH OIo-
30a7 Ha JIeJIOBBIE TEPEroBOpHl U
nonec yOwiTkH. [Ipumeps 3ammT-
HOTO JICWCTBUSL B TOJB3Y TPETHUX
JIMI: TaKCUCT 3aKIIOYHI JOTOBOD
MEPEBO3KH C OTLIOM CEMEWCTBa, HO
npu JTII, ocymecTBieHHOM IO
BHHE TaKCHUCTa, MOCTPajalid Jpy-
T'Y€ WICHbl CEMEHCTBA, HAIpUMED,
xKeHa [6].

Ecnu mocMmoTpeTs Ha 3TH TipH-
MEPHI C TOUKU 3PEHUS OTEUECTBEH-
HOTO TIpaBa, TO 3aMMCTBOBaHUS HE
Bcerma OynyT yMmecTHbIMH. Tak,
HOPMBI JICIIMKTHOTO TpaBa OepyT
Ha ce0d (QYHKUUIO 3alUThHl B CIIY-
Yasix, €CJIU TPEThH JIUIA TOCTpaja-
JI1 TIPY BBITMIOJIHEHUH JIOTOBOPHBIX
00s13aHHOCTEH CTOPOH, BO3HUKAET
HEIOTOBOPHOE 00sI3aTEILCTBO BO3-
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MEIIEeHNs Bpena,
OTBETCTBEHHOCTb.

OTHOCHTENBHO 3allUTHl HWH-
TEpPECOB B INPEAJIOTOBOPHOM MPO-
1ecce, TO 3TH HOPMBI SBIAIOTCA
WHTEPECHBIMH M MOTYT OBITH 3a-
MMCTBOBAHBI. TOT BOIIPOC YMECT-
Hee paccMarpuBaTh B KOHTEKCTE
OCHOBaHHWH BO3HHMKHOBEHHS O0sI-
3aTeNbCTB, IMOCKOJIbKY, €CIH MBI
MpU3HAaeM, YTO B 3TOM cCllydae
00513aTeNIbCTBO BO3HHUKAET, TO, KO-
HEYHO, BO3HHUKAIOT OOI3aHHOCTHU
BO3MECTUTh  COOTBETCTBYIOIINE
pacxonpl. IIpu3Hanue BO3HHUKHO-
BEHHUs 0053aTeNIbCTBA B MPEHAJIO-
TOBOPHOM IIpoliecce MPUBOJIUT HE
K TPHU3HAHUIO OOS3aHHOCTEH MO
3TOMY 00S3aTeNbCTBY OXPaHHBIMH
WM TIOBEACHYECKUMH, a K BHIBOAY
0 BO3HUKHOBEHHH OCHOBHBIX 00sI-
3aHHOCTEH JOIKHUKA «I10 Mpeno-
CTaBIICHUIO», JTH OOSI3aHHOCTHU
COCTaBIISIIOT OCHOBHOE COfiepiKa-
HUE COOTBETCTBYIOIIEro 00s3a-
TEJIbCTBA.

OTHOCHUTENBHO MOy YEeHHUS
MOBPEKACHUI MpH MaJeHUW Ha
mKype OaHaHa, TyMaeMm, 4TO 3TO
HE TMpeI0roBOpHasl OTBETCTBEH-
HOCTb, @ JIeIMKTHas: OTpeOuTeNb
HE Bcerza 3akioyaeT JI0roBoOp,
KOTJla TMPHUXOIUT B MarasuH, OH
MOT U HE HaMepeBaThCs €ro 3a-
KIIIOYMTh, HAIIpUMeEp, 3alllesl B Ma-
ra3uH JUIst TOTO, YTOOBI HE MONacTh
oA 10Xk, Momu 1 Obl B 3TOM
CIy4yae IOpPHUCTHI MarashHa JOKa-
3aTh, YTO OH HE HAXOIWICA B TIPe-
JIOTOBOPHOM CBA3M C MarasmuHOM
(MBI HE TOBOpHUM ceifyac, 4TO 3TO
JIOCTaTOYHO TPYAHO 0Ka3aTb, HO
HEBO3MOXHOCTh HJIM CJIOXKHOCTB
JIOKa3bIBaHUS HE OTPHUIAeT HaJH-
yust camoro (akra)? Jluio eie He
OCYIIECTBWIO HUKAaKUX JNEHCTBUH,
OTHOCHUTENIFHO 3aKIIOYeHHs JI0-
roBopa (caMo MpHCYTCTBHE B Ma-
ra3vHe BPSJ JIM MOXKET CUHTAThCS
JieficTBUEM, HaTpaBJICHHBIM Ha 3a-
KIIIOYEHHE JTOTOBOPA, JIUIO0 MOIJIO
TOJBKO TIONyYUTh MH(POPMAIUIO O
TOBape, JJIi CpaBHEHHs C APYTH-
MU MarazuHamu, 0e3 HaMepeHHs
ero mnokymars). Iloatomy peub

HEIOTOBOpHAsI
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uger o0 oObMHOM ciydae. Mbl
JOJKHBI TOBOPUTH O BO3HHMKHOBE-
HHUM JIEIIUKTHOH OTBETCTBEHHOCTH,
IpU HAIMYUM BCEX YCIOBUH OT-
BeTCTBEHHOCTH. Ecim Oymer no-
Ka3aHO, 4TO €CTh BHHA WIH «IIPO-
CTOID» cllydail — OTBETCTBEHHOCTh
HACTYINUT, BeAb MarasuH sSBISETCS
CyOBEKTOM NpeIIPUHUMATEIbCKON
JESITENbHOCTH; a €ClU OyIyT AOoKa-
3aHBl OOCTOSATENIECTBA HEMPEOHO-
JUMOM CHJIBI — OTBETCTBEHHOCTH
HE HACTYIHT.

Hemeukoit AOKTpUHOI BbIAETS-
I0TCSI TAKXKE U 0COOCHHBIE TIOCTHO-
TOBOpPHBIE NOBEJCHYECKHE 00s3aH-
HOCTH: HE JIOIyCKAaeTCsl OCYILECT-
BJISITH JIFOOBIE NEHCTBUS, KOTOpHIE
JUIIAT JOPYTYI0 CTOPOHY BBINOJ-
HEHHOTO JOTOBOPA MPEUMYIIECTB,
MOJTY4YEHHBIX TI0 JOTOBOPY, I Oy-
IYT MPEIsTCTBOBATh JOCTIKEHUIO
noroBopHoil nenu. Hanpumep, no-
CJIe MIPONAKU 3€MEJIBHOTO yJacTKa
HapyLIEHUEM CO CTOPOHBI IPOJaB-
1a, KOTOPbIM MOPOXIAeT €ro OT-
BETCTBEHHOCTb, MOXET CUHTAThCA
TO, YTO OH 3aCTPOMT 3E€MEJbHBIN
Y4acTOK, KOTOPBII OCTaJICS Y HETO,
XOT$I 3TOTO HE IPe1yCMaTpUBaIOCh
WIN HE BO3JIOXKHT Ha CBOEro Ipa-
BONPEEMHHUKA AHAJIOTHYHYIO OO0s-
3aHHOCTb BO3IEPXHUBAaTbCA OT 3a-
crpoiiku. K 310i1 ke rpymnme oTHo-
cATCSL 003aHHOCTH BO3EPIKaThCs
OT KOHKYPEHLUH WIH O0SI3aHHOCTD
apeHponarens o0eclednuTh coxpa-
HEHHE BeIIeH apeHaaTopa, KOTo-
PBI€ OKa3aJIMCh Y HETO TOCIIE OKOH-
YyaHUs A0roBopa [6].

Cunraem, 4YTO TIpakTaHCKOE
paBo YKpauHbI TAKXKE CONCPKUT
MIOCTAOTOBOPHBIE  OOSI3aHHOCTH,
HO, lyMaeM, UX IpaBoBasi IpUpoaa
HECKOJIBKO MHAasi — OHH BO3MOXKHBI
TOJBKO TPH NPOAOJKEHUH CyIIe-
CTBOBaHMA oOs3arenbcTBa.  Tak,
B Cilydae TNPOAAXH 3€MEIBHOTO
y4acTKa TOCIIEACTBUSI HE BO3HH-
KaroT (MMOMOOHO HEMEIKHM), II0-
CKOJIBKY OOsI3aT€JIbCTBO BBIMOJIHE-
HO, CTOPOHBI HE MOTYT TpeOOBaTh
JOMOJHUTENBHBIX  YIOBJIETBOpE-
HUHI CBOMX MHTEPECOB, €CIH HHOE
He ObUI0 yKa3aHo B oroBope. Cro-

0

POHBI BBIIIOJTHEHHOTO M IIpeKpa-
IIEHHOTO 0053aTeIbCTBA CBSA3aHBI
MEXIYy cOoOOH Tak e Kak ApYyrue
JIMLIA, 4TO HE yYacTBOBAJIHM B 00s13a-
TEJICTBE, CTAHOBATCS «UYKUMH»
OIMH MO OTHOUICHHUIO K JAPYIOMY,
MO3TOMY IOKa MBI HE JOKa)KeM,
YTO JPyroe JHLO 3J0yNoTpedsser
npaBaMHM WM NPUYMHSET Bpel U
TOMY TOAO0OHOE€ — HHUKAaKHX Jeil-
CTBHH Ipyroil CTOPOHBI TpeOOBaTh
HE MOYKEM.

Hdymaem, 5TO cmnpaBeainBoO:
JMIa He MOTYT OBITH CBSI3aHBI Ta-
KHMHU MOCTIOTOBOPHBIMH 00s3aH-
HOCTSAMH BCIO XM3Hb. O0s3aTensb-
CTBO CYIIECTBYET, 4YTOOBI OBITH
BBIIIOJIHEHHBIM — JlaJibHEHIIee ero
CyLIeCTBOBaHUE, Ha cly4yail Hello-
OpOCOBECTHBIX ACHCTBUI Apyrou
CTOPOHBI, HEYMECTHO H Heo00o0-
CHOBAaHHO CBSDKET TPaKTaHCKHUN
000pOT.

B cnyuae ¢ moroBopoM Haiima
0053aHHOCTH XPaHUTb HENPUHSI-
TYI0 Ha3aJ Bellb MPSIMO CIEAyeT
U3 HOPM 3aKOHA U pean3yercs B
paMKax CyIIECTBYIOIIETo eme He-
BBITIOJTHEHHOTO (IIOCKOJIBKY BeIlb
HE BO3BpaLICHA) 0053aTeIbCTRA.

BepneMmcs k HeMELIKOMY TpaBy,
€ro TPaKTOBKE OXpaHHBIX (TOBe-
JieH4eckux) obsi3aHHOCcTel. Kpo-
M€ yKa3aHHBIX (OPMYIHPOBOK 00
OXpaHHBIX O00S3aHHOCTSX, YUCHBIC
YKa3bIBaIOT, YTO 0053aTeNIbCTBO
co31aeT 0053aHHOCTH K B3aUMHOMY
YB&KEHUIO HMHTEPECOB, K TaKOMY
MIOBECHUIO, KOTOPOE MOXKHO OXKH-
JaTh CPeAd YECTHBIX M JIOSUIBHO
OYMAOIIUX [EJIOBBIX ITapTHEPOB.
HopmatuBHy0 OCHOBY Ui 3TOTO
o0pasyeT MPUHLMII JOOPOCOBECT-
HOCTH, C KOTOPBIM CBOE ITOBE/ICHHE
JOJDKEH CpaBHHUBATh JIIOOOH y4acT-
HUK 0053aTeNbCTBA, @ HE TOJIBKO
JOJDKHHK.

Hdymaem, 4To 10OpOCOBECTHOE
MIOBEJICHUE HE COCTaBISECT KaKyro-
TO OCOOEHHYIO OXpaHHYIO 00s3aH-
HOCTB — 100pPOCOBECTHOCTH CONPO-
BOXJIACT JCUCTBUSI MO MPEAOCTaB-
JICHUIO, TIPH YeM KaK OCYyIECTBIIe-
HUSI OCHOBHBIX, TaK W JOIOJHH-
TeNbHBIX 00s3aHHOCTEH. [loaTOMY
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JI00pOCOBECTHOCTD SIBIISICTCS
CBOWMCTBOM TIOBEACHUS JIOJDKHUKA,
a HE OTICIIbHOW O0s3aHHOCTHIO,
OTOPBaHHOW OT OO0S3aHHOCTH II0
MIPEI0CTABIICHUIO.

Te npumepsl, KOTOpBIE IIpU-
BOASTCA B HEMEULKOHN JIUTEpaType
(mpomaBer] TEXHUYECKOTo Mprudopa
JIOJDKEH COOOILIUTHh IOKYITaTEIIo
O KaKuxX-TO HCO6I)ILIHI)IX OITIaCHO-
CTSIX, CBSI3aHHBIX C €ro JIKCIUTya-
TalMeN; MO, KOTOPOE MPHUHSIO
Ha ce0s 0053aTeNIbCTBO MOKJICUTh
000M B KBapTHUpE 3aKa3uuka, 00s-
3aHO HE MOBpenUTh MeOenb 3a-
Ka3uuKa, TNpoJaBel] >XUBOTHOTO,
KOTOpOE CTpajaeT 3apa3HbiM 3a00-
JieBaHUEM, O0s3aH TPENyNpEeaUTh
mokynarenss o0 OMacHOCTH 3apa-
KCHMUA, KOrjga OH BUJUT, YTO TOT HE
3aMeuaeT TpOo3SIIyI0 ONAacHOCTS),
CBUACTCILCTBYIOT HC O BO3HUKHO-
BCHHU OTACIIBHBIX OXPAaHHBIX 00s1-
3aHHOCTECH, a SIBJISIOTCSA COCTaBIIs-
Ioled KauyeCTBEHHOIo, Hajjexa-
IETO MPeI0CTaBIeHUs (HalIpuMeD,
MPeIOCTaBICHHEe WH(POPMALIUU O
TOBape SBISICTCS OOBIYHOM JOTION-
HUTEILHOW O00S3aHHOCTBIO JIOJIK-
HUKA) WINA COCTABIISIOT OTACIHHOC
00513aTeILCTBO BO3MEIICHHS BpPE-
Jla, KaK B Cllydae HAaHECCHHS BpeJia
3I0POBBIO TIOKYTIATEIsl.

B [ICJIOM MBI BBLIABWJIM HEIIPpU-
TOJHOCTh MHOIHX IIOJIOKEHUH 00
OXpaHHBIX OOSM3aHHOCTIX K YKpa-
MHCKOMY IIpaBy, HO Kareropus
OXpaHHBIX OOSI3aHHOCTEH TaKKe
MOXKET OBITh Y HAc MpPUMEHUMA.
Hanpumep, oxpaHHBIM MOKET OBITh
Ha3BaHHAs OOS3aHHOCTH MOAPSJI-
YWKa NpUHUMATb BCEC MCPBLI OTHO-
CUTCJIbHO COXPAaHCHHA UMYIICCTBA,
NepeJaHHOTO EMY 3aKa3uMKOM. JTa
0053aHHOCTh HE HOCHT Xapakrepa
NPEeOCTaBICHUS 10  00s3aTeNb-
CTBY, @ BBINOJHACT (PYHKIMIO 3a-
HOIUTBI Kpe€AUTOpa OT BO3MOKHBIX
yOBITKOB. OXpaHHBIE O00SI3aHHOCTH
IMOMOTar0T COXPAaHUTh JOBECPUTECIIb-
HBIE OTHOLIEHHS MEXKIY CTOpPOHAa-
MU, 00SI3bIBAIOT K B3aMMHOMY yBa-
JKCHUIO HHTEPECOB.

Hemerkas Hayka B 00s3aTelib-
CTBEHHOM IMPAaBOOTHOLICHHWUMN TaK-
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XK€ BBLAEISIET 0COOCHHBIE 00s3aH-
HOCTH, KOTOpBIE IIE€PENaloTCs B
PYCCKOM $I3bIKE TEPMHHOM «JOJI-
KEHCTBOBaHME», 4YTOOBI IOXYEp-
KHYTb HX JpyTyi0 IpHUPOLY IIO
CPaBHEHHUIO C OOSM3aHHOCTAMH TIO
MIPEIOCTABICHUIO WM IIOBEEH-
geckuMH o00s3aHHOCTIMEH [6]. B
OTEYECTBEHHON LUBUIUCTUKE 3TU
00S3aHHOCTH HAa3bIBAIOTCS KpEIu-
TOPCKMMH, HO IIOCKOJIBKY OHHU HE
OTHOCATCS K 003aHHOCTSIM JOJIK-
HUKa, 37IeCh MBI UX PacCMaTpUBaTh
He OymeM.

Takum oOpazom, B 00s3aTenb-
CTBEHHOM NPAaBOOTHOLICHHUU BBI-
MOJHSIETCS] HECKOJIBKO Pa3HOBH-
HOCTe 00s13aHHOCTEH. BO-TIepBhIX,
0053aHHOCMU NO NPEOOCMABIeHUIO
(monr) — oCHOBHBIC 00S3aHHOCTH B
00s13aTeJIbCTBE, KOTOPBIM KOppe-
CIOHAUPYIOT TpaBa KpEAUTOpA.
[Ipenocrasnenue, no odueMy npa-
BUITY, CO3a€T T€ WIN JPYyTHE Ipe-
uMyuiecTsa il Kpexutopa. Bo-
BTOPBIX, OXpaHHble 00A3AHHOCIU,
KOTOpbIE HAIPaBJICHBl HA 3alIHUTY
HHTEPECOB CTOPOH B 00s3aTelb-
CTBE, KOTOpPbIC MPSIMO HE CBA3aHBI
C NpemocTaBleHHEM. B-Tperbux,
Kpeoumopckue o0sA3aHHOCmU.

O0s13aHHOCTH 110 IPEAOCTABIIE-
HUIO TaK)Ke HE HOCST OZHOPOAHO-
ro XapakTepa: CpeAu HUX MOXKHO
BBIACTIUTD OCHOBHbIE U OONOMHU-
menvHbie.

OcHOBHBIE  00A3aHHOCTH IO
MPEIOCTAaBICHUIO  (aKTHUECKU
(hopMHPYIOT 0053aTEIECTBEHHOE
MIPaBOOTHOILEHUE KAK OTAEIHHYIO
PasHOBUIHOCTb, OHH O0pa3ylOT
CBOEOOpa3ue COOTBETCTBYIOLIETO
00s13aTeNbCTBA U SIBISIIOTCS OIIpe-
JEISIIOIINHA A7l KIaccu(UKaun
Pa3HbIX THIIOB 00513aTENbCTB (IIepe-
JlaTh TOBAp, BBHITIOJIHUTE U IIEpeiaTh
paboty, okazarp yCIyTy U T.IIL.).

HononHutenbHble  00s13aHHO-
CTH TIO0 TPENOCTABICHUIO HMEIOT
HE MeHbIee 3HAYeHHWe I Cy-
LIECTBOBAaHUS 00s3aTeNbCTBA 10
CPaBHEHHIO C TJIaBHBIMH OOs3aH-
HOCTSIMHM, MHOIZa 0e3 HUX HEBO3-
MOXHO HaJUIeXxallee BBIIOJIHCHHE
o0s13arenbeTBa.  J{OmoMTHUTENbHBIC

00513aHHOCTH 00ECIEUNBAIOT I10-
PAIOK  BBITIOTHEHHS OCHOBHBIX
o0s3aHHOCTEH. JlOMOIHUTEIbHBIC
00513aHHOCTH TIO TIPEI0CTABICHUIO
CIIy’aT MOArOTOBKE, OCYIIECTBIIE-
HUI0O U O0OECIEUYEeHUI0 OCHOBHOTO
npenocrapneHus. OHU HampasJe-
HBI Ha OCYILIECTBIICHUE PE3yJIbTaTa,
K KOTOPOMY JOJIKHO TIPUBOIUTH
NPENOCTaBICHUE, M JOMOJHSIOT
OCHOBHYIO 00SI3aHHOCTb I10 TIPEJIO0-
crapneHuto. [Ipu 3ToM umerorcs B
BUJly HE MOJATOTOBUTEIbHBIE ACH-
CTBUSI, KOTOPBIE JOJKHUK BBITION-
HSIET IS BBITIOJHEHUS B CPOK H
Ka4eCTBEHHO CBOEH OOS3aHHOCTH,
a MUMEHHO JAOMOJHUTEIbHBIC ACH-
CTBUSI, KOTOPBIE SIBJISIIOTCSL COCTAaB-
JISOIIEH TTPeIOCTaBICHHUS.

OTU NOTONHUTENBHEIE 00s3aH-
HOCTH U KOPPECHOHIUPYIOIINE
¥M TIpaBa 00ECIIEUNBAIOT TOPSIOK
OCYILIECTBIICHUS OCHOBHBIX IpPaB
1 00SI3aHHOCTEH CTOPOH, SBISAIOT-
cs, TaKk CKa3arh, «OpPraHU3AINOH-
HbIMH» (KOHEYHO, HE B CMBICIIC
OpraHM3aIMOHHBIX  OTHOIICHWUIA,
KOTOpBIE  SBIAIOTCS  OTIEIBHOU
Pa3HOBUIHOCTBHIO  00S3aTEILCTB)
WIH WX MOXXHO Ha3BaTh «oOecre-
YUBAOIIMMWY MPaBaMHU U 00sI3aH-
HOCTSIMH (HO HE B CMEICIE 00e-
CIICUUTEINILHBIX 00S3aTeIbCTB, KO-
Topele perynupyores 1. 49 T'K).
Uro0bl HE MONYYUThH ITyTAHUIIBI B
TEPMHHAX, CYUTAEM, YTO TEPMHH
«JIOTIOJTHUTENIbHBIE  00s3aHHOCTH
[0 NPEJOCTAaBICHUIO” aJEeKBAaTHO
0TOOpa3sAT XapakTepHbIC CBOWCTBA
COOTBETCTBYIOIIUX OOS3aHHOCTEH.

AHanu3upyst JOMOJHUTEIbHBIC
00513aHHOCTH B COCTaBE CoOJepkKa-
HUsl 00s3aTeNbCTBa, MOXHO YKa-
3aTh, YTO OHM XapaKTEPU3YIOTCA
T€M, YTO HE HMEIOT BCTPEUYHBIX
oOs3anHOCTel. Tak, ecnu mepena-
4ya pabOThl U €€ MPHUHATHUE HOCST
XapakTep BCTPEYHBIX, CHHAJIIAT-
MaTHYECKUX OOSM3aHHOCTEH, WH-
(dopmanoHHasi O00S3aHHOCTh HE
MpelyCMaTpUBaET BCTPEUHYIO 00sI-
3aHHOCTb JPYrOi CTOPOHBL. Y Ipy-
TOi CTOPOHBI €CTh KOPPECIOHIM-
pymolee mpaBo TpeOOBaHUsS Tpe-
JIOCTaBJICHUSI  COOTBETCTBYIOIICH
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HH(POPMAIMH, HO HET BCTPEYHBIX
00SI3aHHOCTEHA.

Croutr m00aBHUTh, YTO BBINOJ-
HEHHE [OIOJIHUTEIBHBIX O0s13aH-
HOCTEH IO MPEJOCTABICHUIO IIPH-
BOIUT K HAIJICKAIIEMY BBITOJ-
HEHMIO OCHOBHBIX OOSI3aHHOCTEM.
Llenu 00s13aTenbCTBA TOJBKO TOTIA
MOCTHUTalOTCsA, KOIJA OTACIbHEIE
00SI3aHHOCTH B 00SI3aTEILCTBE MC-
MOJTHSFOTCS HE U30JIMPOBAHO, & BhI-
ITOJTHSIFOTCS KOMITJIEKCHO, TO €CTh
HCIIOIHSAIOTCS BCE OOS3aHHOCTH,
KOTOPBIC COCTaBJISIIOT COICPKAHUE
00s13aTeILCTBA.
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ITPABOYMHHU, BUUMHEHI I BIIVIMBOM HACHUJ/IBCTBA AK BU/
OCIIOPIOBAHUX ITPABOYMHIB

Cepriii TEPACUMOBCBHKH,
3100yBa4 kadenpn nuBiiibHOrO npasa HanionanbHoro yniBepenrery «Onecbka IOPpUANYHA aKaxeMis»

SUMMARY
The article discusses the features of transactions made under the influence of violence as a form of voidable transaction.
It is also reviewed and analyzed different points of view about the subject. The theoretical definitions of voidable transac-
tions are also examined. The analysis of the positions and the current regulatory framework allow the author to come to
conclusions about specific of transactions commited under the influence of violence as a form of voidable transaction.
Keywords: invalid transaction, voidable transaction, void transaction, violence.

REZUMAT
Autorul analizeaza particularitatile tranzactiilor efectuate sub constringere, ca tip de tranzactii contestabile. Se aduc opiniile
savantilor cu privire la aceastd problema, definitiile teoretice ale tranzactiilor contestabile. Analiza conceptiilor abordate si a
bazei normative in vigoare 1i permite autorului sa traga concluzii despre speficicul tranzactiilor efectuate sub constringere.
Cuvinte-cheie: tranzactie nevalida, tranzactie contestabild, violenta.

PE3IOME
B crarse paccMaTpuBarOTCA 0COOEHHOCTH CACJIOK, COBEPIICHHBIX MO BJIUAHUEM HACWUJIUA, KaK BUJa OCIIOPUMBIX CIIC-
JIOK. PaCCManI/IBa}OTCH 1 aHAJIU3UPYIOTCA TOYKHU 3pCHUA YUCHBIX OTHOCUTCIIBHO JaHHOTO BOIIPOCA. HpI/IBeZ[eHI)I TEOPETU-
HUCCKUC ONPCACICHUSA OCHOPUMBIX CACIIOK. Amnamms NPUBCACHHBIX HO3HIII/Iﬁ u ,Z[Gf/iCTBYIOIIIGfI HOpMaTPIBHOﬁ 63351, IIOCBA-
H.[eHHOﬁ PETYINPOBAHHUIO DTOI'O BOIIPOCA, MO3BOJIAIOT aBTOPY CAEJIaTh BBIBOABI O CHCLII/I(I)I/IKG COECJIOK, COBEPIICHHBIX IO
BJIMSHUEM HAaCWIMA, KaK BUAa OCIIOPUMBIX CIACJIOK.
KuroueBrble ciioBa: HEIEUCTBUTEIbHAS CICJIKa, ocriopuMas CACIKa, HUYTOKHas CACIIKa, HACHUIINE.

AHOTALIA
B crarTi po3misamaroThCs OCOONMMBOCTI MPAaBOYMHIB, BYMHEHHX IIiJ] BIUIMBOM HACHJIBCTBA, SIK BUAY OCIHOPIOBAHHUX
MPaBOYMHIB. PO3MIIsI1aI0ThCS Ta aHAI3yIOTHCS TOUKH 30pY BUYCHUX BiIHOCHO JaHOTO MUTaHHs. HaBeneHi TeopeTnyHi BU3HA-
YEHHsI OCIIOPIOBAaHUX MTPAaBOYMHIB. AHAIII3 HABEACHHUX MO3MILIN Ta YAHHOI HOPMATHUBHOI 0a3u, MPUCBIYECHOT PETYIIOBAHHIO
LILOTO MTUTaHHS, JI03BOJISIIOTH aBTOPY IIHTH BUCHOBKIB MIOJO CrIelH(iKK MPaBOYNHIB, BYNHEHHX i1 BIUIMBOM HAaCHJIbCTBA,

K BUAY OCIIOPHOBAHUX HpaBO‘II/IHiB.

Kurouosi cioBa: HeniiicHUH paBOYXH, OCIIOPIOBAHUHN TIPABOYHH, HIKUIEMHUH IPAaBOYHH, HACHIIECTRBO.

PaBOYMH € OIHUM 3 HaUIIO-
OIUPEHINX  IOPUINIHIX
¢akTiB, SKi YKIaJalOThCsS YYacHU-
KaM{ IMBUTBHOTO 000poTy. Pazom
3 TUM, HE BCi YKJIaJIeH! TPaBOYNHU
BIJITIOBIIAIOTH YMOBaM, 3a SKHX iX
MO)XKHA BH3HATH AikicHuMH. [le mo-
XKYTh OyTH SIK HEBIIOBITHOCTI TEX-
HIYHOTO XapakTepy, TaK 1 3JIOBMHC-
HIi HaMmipu YYacHHKIB IHBUTFHOTO
obopoty. B pesynbrari yKiameHHS
TaKoro IMPaBOYMHY BiH MOXe OyTH
BU3HAHWI HEIINCHUM.
JlocmimkeHHs, TPUCBSIYCH] TTH-
TaHHSM, TOB'SI3aHAM 3 KaTETOPIEI0
CHEHINCHUN TIPaBOYMHY» 3MIHCHIO-
BaJMCS TaKAUMHU HAyKOBIIMH, SIK:
M.M. Arapkoum, FO.P. bacinnwm,
JM. I'eaxinnm, B.1. XKexosum, 1.B.
Marpeesum, 1.b. HoBumpkum, 1.b.
Pabinosny, O.H. CanikoBum, M.M.
Ci6imeoBumM, K.I. CknoBebkum, H.C.
XarHrok Ta iH. Pa3om 3 TuM, nuTaH-
HSIM, TIOB’SI3aHUM 3 OCTIOPIOBAHICTIO

JeSIKNX TIPaBOYMHIB, HAIMPUKJIIAL,
BYMHCHUX Hill BIUIMBOM HACHIIb-
CTBa, He OyJI0 MPUILIICHO TOCTCTHHO
yBaru, 1o JIa€ MiJICTaBH sl [TPpOBe-
JIEHHS BiIIOBITHOTO OKPEMOTO Ha-
YKOBOTO JOCITiIPKEHHS

HeoOximHo 3BepHYTH yBary Ha
T€, IO OCTIOPIOBaHI MTPABOYMNHH BiJI-
HOCSTBCS IO TPABOYHHIB 3 BaJaMU
BOJi. BoHM BU3HAIOTHCS HEIMCHU-
MH BHACJIZIOK TOTO, IIIO BOJICBHSIB-
JICHHSI BiATBOPIOE HE BOJIIO ydJac-
HUKA MPAaBOYHHY, a BOIIO Oy/Ib-sKOT
IHIIIOT 0CO0M, sSIKa BIUTMBAE HA y9ac-
HUKa TIPABOYHHY.

3a3HayMMo, II0 aHal3 KJacH-
(dikamii HEMIACHUX TPaBOYNHIB,
3aMpoIIOHOBAHUIN  PI3HUMHU  aBTO-
paMu, Ta YHUHHOTO 3aKOHOJIABCTBA
VYkpainu J103BOJIsIE 3pOOUTH BHUCHO-
BOK, IO €IWHOIO OOTPYHTOBAHOIO
KiIacudikariero, sKa BimoOpakae
3MiCT HOpPM TIpaBa Mpo HEMIHCHICTh
MPaBOYMHIB SKa TPENICTABIISE TEO-

PETHYHHUH 1 IPAaKTUIHHUHA iHTEpeC, €
TTOTIT TTiACTaB (YMOB) HEMIHCHOCTI
TIPaBOYMHIB Ha JTBa BUIU: 1) miacTa-
BH (YMOBH), TIPH SKHUX TIPABOYUH €
HiKIeMHUM; 2) TiacTtaBu (YMOBH),
MpH SKUX TPAaBOYMH MOXKe OyTH
OCTIOPIOBAHHM.

OcnopioBaHICTh  MPaBOYHUHY
O3HaYae, 10 TakKi MPaBOYNHH BH-
KJTUKAIOTh Ti TPaBOBI HACIIJIKH,
SIKI YIaCHUKHM Majli Ha yBasi IpH
IXHROMY 3IIHCHEHHI, ajJe pPa3oM 3
THUM 1M BJIACTHBI IIEBHI HEBIIIOBiA-
HOCTI BUMOTaM 3aKOHY, IO Jal0Th
MiZCTaBH [T TIOAAHHS MO30BY PO
IXHIO HEMIMCHICTh. I BHU3HAHHSA
[MX TPaBOYMHIB HENIHCHUMU B CYJ
IO TMiJICTaBaX, 3a3HAYEHUM Y 3aKOH1
(218, 222, 223, 225, 227, 229-235
LK VYkpaian), MOXYTh 3BEpHYTHU-
cs JIMIIE Ti 0cOOH, IO 3a3HadveHl B
KOXKHI{ BiATIOBiTHIM HOPMI 3aKOHY.

BunigeHHs Takwx IPaBOYMHIB
B OKpEeMy Kareropiro 3yMOBJIEHO
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THM, 110 BU3HAHHS X HeAiCHUMHU
HE MOXE MaTH Micus 0Oe3 IT030BY
3alHTEPECOBaHOI UM  IOTEPITUIOL
croporu. ToOTo, nuIIe TOpyIIeH-
HS BIATIOBITHOTO CHOPY B CYIOBO-
My TIOpsAAKYy Oyme CBITIUTH TIpO
Te, 0 Ha YKJIAaIaHHS NPaBOYHHY
BIUIMHYJM YMOBH, SIKi BUKJIMKAIOTh
HWOTO OCIOPIOBAHICTh, 1, HABITAKM,
BIJICYTHICTh CIIOPY MiITBEPIKYE,
0 YKJIAAEHUH MpaBOYMH BiATIOBI-
Jla€ iHTepecaM HOro yJ4acHHUKIB YH
OIEP)Ky€ CXBAJIEHHA TPETIX OciO,
sIKI TIOBMHHI OynaW JaTH 3roxy Ha
HOro yKJIaJeHHs.

Takum 4MHOM MOXKHA 3a3HAYM-
TH, 11O Takl BJIACTHUBOCTI IiJCTaB
(YMOB) OCTIOpIOBAaHOCTI TIPAaBOYHHIB
BUKIIIOYAIOTh MOXKJIMBICTH BH3HA-
HHA IX HEmIiCHUMHU 3 1HIIIaTHBU
cyny 0e3 mopyIeHHs BiAIOBiTHOTO
CIOpY 3aiHTEPECOBAaHMMH YU IIO-
TEPIUIMMH 0CO0aMH.

OcnoproBaHuii NpaBOYMH Ha
MOMEHT BUMHEHHS INOPOIUKYE VIS
HOro CTOpiH IWMBIIBHI TIpaBa Ta
00OB’S3KH, @ TOMY IPHITYCKa€Th-
cs nmiicHuM. BomHowac mopymieH-
Hi YMOB [iHCHOCTiI TIpaBOYHHIB
B MOMEHT BYMHEHHS 3yMOBIIOE
MOXIIUBICTh OCIIOpEHHS iX 3aiH-
TEPECOBAHOIO 0CO00I0, a TAKOXK BHU-
HECEHHsI CYJIOM pillleHHs po iHoro
HenifcHicTh. Takok Ii MpaBOYUHH
B JIiTEpaTypi HAa3WBAIOTh BiHOCHO
niticanmu [ 1, c. 98].

TakuM 4YMHOM, OCHOPIOBAaHUI
NPAaBOYMH — L€ MPABOYMH, SKHH
Ha MOMEHT BYMHEHHS IOPOIDKYE
MpUTaMaHH] JIHCHOMY TpPaBOYHHY
MIPaBOBI HACTIJIKH, aie Ii HACIiIKH
HOCSITh HECTIMKHU XapakTep, OTXKe
Ha BHMOTY 3aiHTEpECOBaHHX OCi0
TaKUH MPaBOYMH MOXe OyTH BU3HA-
HUI CylnOM HENiCHMM Ha TijcTa-
BaX, BCTAHOBJICHUX 3aKOHOM.

OcrmioproBaHi MPaBOYMHU € Pi3-
HOBHJIAMH HEJIMCHUX TPABOYUHIB,
a HeHifiCHUM, B CBOIO YEpry, MOXe
OyTH BU3HAHWU IUINE YKJIaJCHUN
MPaBOYMH, TOOTO TAKH, OO SIKO-
TO CTOpOHaMH B TOTPIOHIN hopmi
JOCATHYTO 3TOU 3 YCIX ICTOTHHX
yMOB. SIKII0 y Tiporieci BUpilIeHHS
criopy Oyae BCTaHOBIICHO, ILIO TIpa-

BOYMH MDXK CTOpOHaMH (DakTHUHO
He OyB BUMHEHWUIA, TO CYJ IPHUITUHSE
MPOBAKEHHS Y cripaBi. YnHHE 3a-
KOHOJIABCTBO HE BHKIIIOYAE IIpaBa
rmo3vBada 00’€THaTH B ONHIH 1030-
BHIH 3asBi BUMOTH PO BH3HAHHS
MPaBOYMHY HEIINCHUM 3 BHMOTOIO
MOBEPHYTH OJIep)KaHe 3a [UM TIpa-
BOYMHOM Yy HaTypi ad0 Mpo BifLIKO-
JyBaHHs y rpomax [2, c. 374].

Ha nymxy A.B. Uepspina, 3a-
KOHOZIaBYE 3aKpPIIUIEHHS OCIOpPIO-
BaHOCTI MPaBOYKHY, IO HE BiANO-
BiZla€ BUMOTaM 3aKoHY, a00 iHIIMM
MPaBOBHM aKTaM, J03BOIIIO O
3a0€3MeYNTH CTA0LIBHICT UBLIb-
HOro 000pOTY 1 HagaTH Horo ydac-
HUKaM MOXJIMBICTh Ha CBill po3cy/
3MIMCHIOBATH HaJIEXHI M IIUBUIBHI
npasa, B TOMY YHCII i IpaBo Ha CY-
JIOBUH 3aXUCT. BHACIIIIOK 4Oro 3a-
iHTepecoBaHa ocoba Maiia o1 ImpaBo
Mpe’sBUTH TI030B PO BU3HAHHSA
OCTIOPIOBAHOTO MPABOYMHY HEili-
CHHUM, i cyn JocmiguB Ou OOTpyH-
TOBaHICTh TpPEJ SIBJICHUX BHMOT,
peajbHy HasBHICTH HEBIIMOBi-
HOCTI MIPaBOYMHY BUMOTaM 3aKOHY
1 1HIIMM NPaBOBHUM aKTaM 1 3Ha4€H-
HS TaKUX HEBIANOBIIHOCTEN JUIA
BU3HAHHSA TPABOYMHY HEHIHCHUM.
TakuM YUHOM, HE JIOIYCKAETHCS
MOXKJIMBICTh BU3HAHHSA HEIIMCHUM
NpaBOYMHY O€3 CYIOBOTO BH3HA-
YyeHHs foro Takum [3, c. 24].

Otxe, mpaBoYMH MOXe OyTu
BU3HAHMI OCHOPIOBAaHUM (BiJHOC-
HO HEIMCHHUM), SIKIO0 WOTO HEJii-
CHICTB TIPSIMO HE BUILIUBAE 13 3aKO-
Hy a00 iHIIMX MPaBOBHX aKTIB, aje
OIMH 13 y4YacHHKIB a0o iHIIa 3aiH-
TepecoBaHa ocoba 3amepedye Horo
nificaicth. Hampuknax, 1o ocno-
PIOBaHUX TPABOYUHIB BiTHOCATHCS
MPaBOYMHU, BYMHEHI Mij] BIUTMBOM
HACHJIbCTBA, TOOTO BHACHIJIOK 3a-
CTOCYBaHHSI 10 CTOPOHH NIPaBOYHHY
(hi3NYHOTO YM TICUXIYHOTO THUCKY 3
00Ky npyroi cTopoHH abo 3 OOKy
1HIIOT 0CcO0H.

J1s BU3HAHHS TaKOTo MPaBo-
YHHY HeTiliCHUM CTOPOHA, HA AKY
OyJ10 371ilicCHEHO THCK, MA€ MOJATH
MO30BHY 3asIBY /10 Cy1y 3 BUMOT0I0
NMPO BU3HAHHA JTAHOT0 MPABOYH-
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HYy HefilicHuM. Cyn Moske BU3Ha-
TH TaKMii PABOYNH HeliliCHUM,
y pa3i, ko Oylre BCTAHOBJIEHO,
1110 TAKUI1 MPaBOYMH JiiicHO 0yJ10
BUMHEHO 0c00010 (mo3uBaYeM)
NpoTHu ii cIpaBXKHHOI BOJi BHa-
CJIiIoK 3acTocyBaHHA 10 Hei (i-
3MYHOTO YU MCHXiYHOTO THCKY 3
00Ky Apyroi cropoHu ado 3 GOKy
inmoi ocodu (ct. 231 LK Ykpai-
HM). 3ynuHUMOcCH JeTajdbHille Ha
BU3HAYEHHi CYTHOCTi IPAaBOYMHY,
BYMHEHOT0 Mi/l BIVINBOM HACHJIb-
CTBa, SIK PI3HOBH]Y OCIOPIOBa-
HUX MPABOYHUHIB.

Cri 3a3HaYATH, 0 TIEPETYMO-
BaMH IIOSIBU B CYYacHHX KoJeKcax
HOPM IIPO HACHJIBCTBO, SIK TIJICTaBY
BU3HAHHSI TIPABOYHMHY HEMINCHUM,
Belle JI0 PUMCBKOTO IIPUBATHOTO
npaBa. Tak, B Tekcti FOmis IlaBna
HABOJITHCS TIPUKIIAAN, KOJIH XTO-
HeOy/Ib X04e JJOMOTTHCS TOTO, 1100
IHIIMA TIpozaB oMy abo MaHIH-
MyBaB pid Ta 3aCTOCOBYE TSI IIbO-
TO 3alupaHHs NepIIoro B JOMi,
3B’A3yBaHHS, OWYYBaHHA TOIIO.
CropoHi paBoYHHY, SKa Iisia Tix
BIUIMBOM HACWJIBCTBA, PHUMCHKE
MPaBO HaABaJIO Pi3HI CIIOCOOM 3a-
XUCTy Ha BHOIp: BITHOBIICHHS B
MIEPBUHHOMY CTaHOBHII; BUMOTa
YOTHPHOXKPATHOTO  BiIIKOTyBaH-
HsI, SIKITIO BiJTIOBia4y HE MIPOBIB J10-
OpOBUTBHY PECTUTYIIIO IPOTITOM
MIEPIIOTO POKY, @ B MOJAIBIIOMY —
OMHOKPATHOTO BiAIIKOMyBaHHS [4,
c. 324, 326].

Orxe, Gi3UIHAI THCK, K Pi3HO-
BUJ] HACWIIECTBA, TIOJIATAE Y 3aITOi-
STHHI OOJIO TIOTEPITIOMY IIUISTXOM
3aCTOCYBaHHS CHJIH, 30KpeMa 3aro-
JUSTHHS TUIECHUX YIITKOIKEHbB, IT0-
OWTTS TOIIIO.

Jloxa3oM (hi3HIHOTO HACHIIHCTBA,
30KpeMa, MOXYTb OyTH (akTud-
Hi 00CTaBMHH, SIKI BCTAHOBJIEHI I10
KpUMIHAQJIBHIHN CTIpaBi, B TOMY YHCITI
010 BCTAHOBIJICHHS (DaKTiB 3aCTO-
CYBaHHS JI0 TOTEPIIOTO TIJICCHUX
VIIKO/KEHB Pi3HUX (DOPM TSHKKOCTI,
mo0oiB, KaTyBaHHS TOIIO. Pa3om i3
3aCTOCYBaHHAM (i3WIHUX HiH, SKi
HE HOCATh KPHMIHAIBHOTO XapaK-
Tepy, IIe MoXe OyTH PO3IIHEHO SK
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HACHJIbCTBO, SIKIO TaKi dii (hakTHd-
HO 3MYCHJIH OCOOy /IO YKJIaJIeHHS
TaKoOTO ITPaBOYMHY, SKOTO O BOHA He
yKi1ana 6e3 BiIOBIHOTO THCKY.

3a3HauMMo, IO KOJIM MHISTHCS
PO TIPABOYHHU, YKJIaIeHI FOPUINY-
HOIO 0CO00I0, TO ITiJICTABOXO HEIM-
CHOCTI € 3aCTOCYBaHHS HACHIIbCTBA
I0/I0 0COOH, KA € YIaCHHUKOM Op-
Ta”Hy I0pUANIHOI 0cobu abo 1i mpe-
CTaBHHKOM 3 METOI0 CIIOHYKaHHS
0 YKJIaJeHHS JIOTOBOPY came 3
FOPHUIUTIHOIO 0CO00I0.

Jns BU3HaHHS TIPaBOYMHY He-
NIACHUM SIK TAKOro, IO BYMHEHHUI
M BIUIMBOM HACHWIBCTBA, HE €
00O0B'SI3KOBHM, II00 KOHTPareHT cam
3IIMCHIOBAB HACWIHCTBO. HeoOXimHO
TvIe, 1mo0 BiH 3HAB Mpo (akT Ha-
CHJIBCTBA T4 BUKOPHCTOBYBAB I Ha
CBOFO KOPUCTB JJTs IPHUMYTIIEHHS OCO-
OW BYMHUTH TipaBo4wH [5, c. 193].

Hagenene BurmmBae i3 3MicTy
cT. 231 K VYkpainu, sika BU3Ha4a€e
MiICTaBOIO HEJIMICHOCTI IPaBOYNHY
3aCTOCYBaHHS HACHIILCTBA HE JIMIIE
3 OOKy JApyroi CTOpOHH, a i 3 OOKY
Oyap-sikoi iHIIOT ocodu. B 1pomy
BUMAJIKy JJIsl BU3HAHHS TIPABOYNHY
HENIIICHAM JIOCTaTHHO BCTAHOBUTH:

- ¢akT 3acTOCyBaHHA HACHJIb-
CTBa JI0 YYaCHHKA TIPABOYHHY;

- BHUKOPHCTaHHA LBHOTO (haKTy
KOHTPareHTOM 3a IPaBOYHNHOM;

- TMPWYMHHUHA 3B'A30K MK Ha-
CHIJILCTBOM Ta YKJIQJIGHHSIM CITipHO-
TO [TPaBOYHHY.

3po3ymiyio, O B TMpPaBOYHHAX,
YKJTaJeHX IIif] BIUIMBOM HACHIIb-
CTBa, BOJICBHSBJICHHS HE BiIMOBiae
BHYTpIIIHIA BOMi, amke OakKaHHS
YKJIaCTH JaHWU MPaBOYUH Y ONHI€T
CTOPOHH B3araii BifcyTHe (1 00uaBi
CTOPOHH Il PO3YMIIOTB), i TPaBO-
YHH YKIIQJIAETHCS JIUIIE B Pe3yiIbTa-
Ti TaKWX 30BHIIIHIX (aKTOpiB, sKi
HE J]aJTi 3MOT'H BUCIIOBUTH CTOPOHI
(SIKy TIPUMYIIYIOTh) CBOIO HE3TOAY
IO/I0 YKJIJCHHS ITPABOYHHY.

OTxe, OfIHA CTOPOHA Ma€ HaMip
YKJIaCTH BIATIOBIMHUN TPaBOYMH i
3a JIOIIOMOTOX0 TpeTix ocib abo cBo-
iX HerpaBOMIpHHUX il TPUMYIIYE
JIPyTy CTOPOHY YKJIACTH IS paBo-
YHH, TOOTO HaB’sI3y€ CBOIO BOITIO.

0

[IpaBounnw, yKIaaeHi i BIv-
BOM HAaCWJIbCTBA, BiIHOCATH 1O He-
JIMCHUX BHACIIIIOK TOTO, IO € HasIB-
HICTB JIMIIIE OJHOTO BOJICBUSBICHHS
32 YMOBH BiICYyTHOCTi BHYTPiLlIHBO{
BOJI Yy OfHie€l i3 cTopiH. BHacmigok
TOrO, 10 0c00a BUpaXKa€ HE CBOIO,
a 4yXy BOJIIO, MO)XHa TOBOPUTH
NpO HASBHICTH HE BOJIEBUSBICHHS,
a JIMIIe Ipo KOTro 30BHIIIHIO BHIH-
MICTb.

[1ix HacKIIECTBOM B 3arajJbHOMY
3HAYEHHS PO3YMIIOTHb 3aCTOCYBaH-
Hs (Di3UYHOI CWIIM 10 KOTO-HEeOyb,
NPUMYCOBHH BIUIMB Ha KOTO-
HeOyb, MOPYILIEHHSI 0COOMCTOI He-
JIOTOpKaHoCTi [6, c. 380].

Pazom 3 TuM, B 1OpuAnHil Jii-
Teparypi iCHYIOTb Pi3Hi MiAX0OH 0
PO3YMiHHS TEpPMiHY «HACHUIIBECTBOY,
a came:

1) mix HaCHIBLCTBOM PO3YMIIOTh
¢i3uuHMi BIUIMB HA KOHTpPAareHTa
abo #oro OJMM3BKUX ISt 3MYIIEH-
HS MOro ykjiacTH MpaBo4MH [7, c.
257];

2) 1o Qi3MYHUX CTpaKJaHb JI0-
JAI0Th 1€ W MOpaJIbHI CTPasKAaHHS
noTepninoi cTopoHu (SKi Bigpi3Hs-
I0Th BiJI TICHXiYHOTO THCKY) [8, c.
222];

3) pO3pI3HAIOTh HACWUIBHUIIBKI
JIi1, sIKi PU3BOMASATH JIO TMOBHOI BiJI-
CYTHOCTI BOMi Cy0’eKTa (IIOBHICTIO
BiJICYTHI BOJISI Ta BOJICBUSBIICHHS)
Ta Hacwulsl ((Qi3UUHUNA TpUMYC),
il BIUIMBOM SKOTO YKJIaJCHO Tpa-
BouuH [9, c. 73].

Otxe, 00’€KTOM HACHJIbCTBA
MOX€ BHUCTYNATH SIK CaM YYacCHHK
(cTopoHa) mpaBOYHHY, TaK i OMU3b-
Ka fiomy ocoba. Cy0’ekToM, B CBOIO
4epry, MOXXyTh OyTH: 1) KOHTpareHTt
MpaBo4MHy; 2) 0coba, Ha KOPUCTb
SIKOI YKJIaZa€Tbesl MpPaBOYMH (HAa-
MPUKIIaj, CIaAKOEMElb 3a 3aIoBi-
ToM); 3) Jmoba 0coba, sKa BUMHSIE
HACWIBHUILKI A1 BIZHOCHO OIHOIO
KOHTpareHTa MpaBOYHMHY 3a BioMa
YM 3a TPOXaHHSIM 1HIIOTO KOHTpa-
TeHTa 3 METOIO CIIOHYKATH IIEPLIOTO
YKJIACTH MPABOYHH.

Ha cporogni mocraTHeO 4Yacto
3yCTpIYalOThCsl BHIAJIKU 3aCTOCY-
BaHHS HACWIIBHUIIBKHH JIii 3 METOIO
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CHOHYKaTh 0CO0y YKJIACTH TPaBO-
4yiH (B OCHOBHOMY II€ CTOCYEThCS
VKJIQJICHHS. JIOTOBOPIB JapyBaHHS
YM IHIIUX JIOTOBOPIB IIOAO BiI4uy-
JKeHHsI MaiiHa). Takok MaroTh Miciie
BUIIAJIKH, KOJIU CTOPOHOIO B TAKOMY
MIPAaBOYMHI € 0COOU, SIKi 3JIOBXKHBA-
IOTh CIIMPTHUMU HAIOSIMU, BEIYTh
AHTUCOLIAJIBHUAM CIIOCIO KUTTA.

BpaxoByroun Te, 1O IpaBo-
YMH, SKMA BYMHEHO ITiJ] BIUIMBOM
HACWJIbCTBA, HAJEKHUTh JO OCIIO-
PIOBaHUX NPaBOYMHIB, TO KpiM 3a-
raJIbHUX HACIIJKIB, Mepen0adyeHnx
ct. 216 LK VYkpainu, g0 Takux
MPABOYMHIB 3aCTOCOBYIOTBCS Ta-
KOX HACHiIku, nepemdadeHi 4. 2
ct. 216 LK VYkpainu. Bunna oco-
0a, ska 3aCTOCyBaJla HACHUJIBCTBO,
3000B’s13aHa BiAIIKOAYBAaTH OPYTil
CTOpOHI 30MTKHU Y MOABIHHOMY pO3-
Mipi, a TAKOXK MOPAJIbHY HIKOLY, IO
3aBJIaHi y 3B’5I3KY 13 BUNHCHHSIM Ta-
KOTO MPaBOYHHY.
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ITPABOBBIE BOIIPOCbI COBEPIIEHCTBOBAHUA IOPSIKA
UCITIOJIHEHUA CYAEBHBIX PEIHIEHMU U JAPYI'NX
NCIIOJTHUTEJIBHBIX JOKYMEHTOB

Anekcanap COCHA,

npenoaaBaTe/b IPUANYECKOT0 pakyabTeTa Moa1aBcKOro rocyiapcTBeHHOI0 YHHBePCUTEeTa,
HNHcTUTYTA HenpepbIBHOTO 00pa30BaHuUs

KOpuii 310POB,

MarucTp 1npasa, npemnoaaBaTrejb YHHBepcheTa MNPUKJIATHBIX 3HAHUH

SUMMARY

Lately the issues of court decisions’ execution procedures have become topical in effective activity of law enforcement

agencies.

The authors of this article analyze in detail legislation in force regarding court orders’ execution procedures. They reveal
existent conflicts and collisions and make suggestions on alterations and additions to the current legislation.

Key words: claimant, defendant, enforcement order, court order, executory procedure, debt, commitment, interlocutory
injunction, fee, reasonable time, damage, loss.

REZUMAT

In ultimul timp, in activitatea eficientd a organelor de drept sint foarte actuale probleme privind perfectionarea ordinii de
executie a hotaririlor judecatoresti si a altor documente executive.
Autorii analizeaza detaliat legislatia in vigoare ce reglementeaza ordinea de executie a hotaririlor judecatoresti si a
altor acte executive. Se cer a fi discutate teoretic si stiintific contradictiile existente in legislatia in vigoare, autorii aducind
propuneri concrete de modificare a legislatiei.

PE3IOME

B nocnennee BpeMst 0cOOEHHYIO aKTyalIbHOCTD B 3(p(heKTHBHON eI TEIFHOCTH IPABOOXPAHUTEIIFHBIX OPraHOB 3aHUMa-
0T BOIIPOCHI COBEPIICHCTBOBAHMS ITOPSAKA UCIIONHEHNS CyA€OHBIX PEICHUH U JPYTHX NCTIOMHUTEIBHBIX JOKYMEHTOB.

ABTOpBI JIETAIBHO aHATM3UPYIOT NEHCTBYIONIEE 3aKOHOAATENBCTBO PEryIHPYIONIEe MOPSIOK MCHOJHEHUS CyIeOHbBIX
peIIeHN U IPYTUX HCHONHUTENBHBIX JOKYMEHTOB. 3acCiTy>KHUBAIOT BHUMAHUS, HAYYHOTO M TEOPETHUYECKOTO OOCYKICHHS
BBISIBJICHHBIE KOJUIM3MU U IPOTHBOPEUUS B ACUCTBYIOIIEM 3aKOHOJATENbCTBE, a TAKXKE NMPEIIOKEHHS 110 €0 JOMOIHEHUIO

1 U3MCHCHUIO.

KroueBble ciioBa: ncTell, OTBETYHMK, UCTIOTHUTEIBHBIN JIUCT, HCIIONHUTENBHBIN JOKYMEHT, NCTIOJIHUTEILHOE MPON3-
BOJICTBO, JIOJT, 00sI3aTENIbCTBO, 00ECIIEUNTENBHBIE MEPBI, TOHOPAp, Pa3yMHBIN CPOK, Bpe, ymepo.

AKTyaJ‘ILHOCTL 3TOM TEMBbI
o0ycIOBIIEHa TPOTHUBOpE-
YUSIMU MEXAY OTAETbHBIMH HOP-
MaMu VICTIONHUTENFHOTO KOAEKca
Peciyonuku MongoBa 1 HOpMamMu
JIPYTUX 3aKOHOB, PETYIHUPYIOIINX
NPUHYIUTEIbHOE UCIIONHEHUE. [1,
c. 25-30]

[lopsimok  wcmonHeHHUsT  Cy-
NeOHBIX pelIeHUN U APYyTUX HC-
MTOJIHUTEIBHBIX JTOKYMEHTOB pe-
TYJITHPYeTCs UcnonHuTETRHBIM
konekcoM PecmyOonuku Momnosa,
Ne 493-XV or 24.12.2004 rona (B
penakiuu 3akoHa PM Ne 143 or
02.07.2010 roma) [2]? B maibHEH-
meM — UK PM, cr. 254-256, 363
I'paxxmaHCKO-TIpOIECCYalbHOTO
konekca PecnyOnmuku Mongosa, B

nanpHenmem — ['TIK PM [3], cT.
6 3akoHa PM Ne 87 ot 21.04.2011
roga «O BO3MEUICHUU Tocyaap-
CTBOM Bpeia, MPUYNHEHHOTO Ha-
pyllleHneM TpaBa Ha CYJOMPOM3-
BOJICTBO B pPa3yMHBI CpPOK WU
MpaBa Ha UCIONHEHHUE CYIeOHBIX
pelIeHUd B pa3yMHBIH cpok» [4],
cT. 36! 3akoHa PM «O GromxeTHOMN
cUCTeME H OIOIKETHOM IPOIIECCE)
Ne 847-XIII or 24.05.1996 ronma
[5], Konexcom Pecmybmmkn Moi-
JIoBa O MpaBoHapymeHnax Ne 218-
XVI ot 24.10.2008 roma? B maib-
HermeMm — Koll PM, mocranoBine-
HueM IIpaBurensctBa PM Ne 886
ot 23.090.2010 roma «O mopsake
ompeneneHus: pasmepa cOOpoB 3a
COBEpIIIEHUE aKTOB CyIeOHOTO HC-

TIOJTHUTENS ¥ U3/IEPKEK UCTIOTHU-
TENBHOTrO MPOU3BOJACTBA [6].

B cootBerctBuu co ct. 11 UK
PM ucnonustorcs:

a) WCIOJIHUTEIbHBIE JIUCTHI,
BBIJIaHHBIE CYlIeOHON MHCTaHIIMEH
B COOTBETCTBUH C 3aKOHOM;

b) pemieHusi, BEIHECEHHBIE CY-
JIeOHBIMHA MHCTAHITUSMU T10 aJIMHU-
HUCTPATHBHBIM JEJIaM, OIpeee-
HUsl, TIPUKA3bl U PEIICHHs, BBIHE-
CEHHBIE CycOHBIMU HHCTAHIIHSIMHU
0 TPaXKIAHCKHUM JIeJIaM;

c) pemeHus (ONMpeaeneHus) mo
JleaM O MPaBOHAPYIICHHX, B TOM
YHCJIe BBIHECEHHBIC KOHCTaTHPY-
IOMUMU CYyOBEKTaMH B COOTBET-
CTBUHM C YCTAHOBJIECHHON 3aKOHOM
KOMIIETEHLIMEH, U MPUTOBOPHI IO
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YTOJIOBHBIM JIeJIaM B YacTH B3bI-
ckanms witpada, creruanbHOU
KOH(UCKAIIUHU, a TAKKe IpaxIaH-
CKOT'O MICKa,

d) mocraHoBieHUs 00 OCBO-
OOXJIEHUH OT YTOJIOBHOM OTBET-
CTBEHHOCTH C TIPHUBIICYCHHEM K
OTBETCTBEHHOCTH 3a MpPaBOHApy-
HIeHue B BUje mrpada;

€) UCIHOJHHUTEIbHBIC JIUCTHI,
BBIJIAHHBIC HAa OCHOBAaHUU apOwu-
TPa)KHBIX PELICHUII;

f) ucCnoMHUTEIbHBIC JIMCTHI,
BBIJIAHHBIC Ha OCHOBaHUH pEIlie-
HUW  MHOCTPAaHHBIX  CYyICOHBIX
MHCTAHIUA ¥ MEXIyHapOIHbIX
apOuTpaxeil, MpU3HAHHBIE U pa3-
PEILICHHBIE K UCTIOJHEHHUIO Ha Tep-
putopuu PecrryOnukun Monnosa;

g) peuienns KOHCTUTYIIHOHHO-
ro Cy/a 0 HaJIoKeHUHU mrTpada;

h) onpenenenus cyned6HOTO HC-
MOJIHUTEJIS;

1) pemenus JucuurmiinHapHOR
kojuterun HanumoHnanpHOTO coro3a
CynAeOHBIX ucnoaHuTenew u Jluc-
nurinHapHoi kosuternn Coro3a
aJ[BOKaTOB O HAJOKCHHH JIHMCIIH-
IUIMHAPHBIX CAHKIUN JIEHEKHOTO
XapakTepa;

j) MOCTaHOBIEHUS (PEIICHUS) O
MPUMEHEHUH CAaHKIUH, TPUHATHIC
OopraHamMu MyOJIWYHOW BIACTH W/
WJIM APYTUMU OpraHaMu, HaJeJICH-
HBIMH B COOTBETCTBUHU C 3aKOHOM
GYHKIUSAMU PErIaMeHTHPOBaHUS
1 KOHTPOJIS;

k) HOTapuanbpHBIE aKTHI, Haje-
JICHHBIC HCIIOJHUTCIBHOMN CHIION;

1) pemenus Espomneiickoro
Cyda IO TpaBaM dYeloBeKa, Kaca-
IOIHECS CYMMBI CIIPABEIHBOTO
BO3MEIIEHUS ymiepOa M KOMIICH-
calliy JpyruX 3aTpaTr, a TaKxke
COTNIAIIEHUSI O JPY)KECTBEHHOM
YpEeryaupoOBaHUH, 3aKITIOYEHHBIE
CTOpOHAMHU

m) pemieHus: 00 yperyanpoBa-
HHH, COCTaBIICHHBIC TaMOXEeHHOU
CITy)KOOH.

B cootBercTBHM ¢ yacthio (1)
ct. 12 UK PM ucnomHUTEIHHBINA
JUCT BBIAETCS B3BICKATENIO IIO
€ro 3asBJICHUIO TEpPBON HMHCTaH-

0

IAEH TOCJIe OOpPETEHUs peIICHHU-
€M OKOHYATeIhHOTO XapakTepa.

Comacuo gact (1) ct. 254 T'TIK
PM cuurtaroTcsi OKOHYaTeIbHBIMU
CyleOHBIE peleHs, BEIHECCHHBIE B
TIePBOI MHCTAHIINH, 00KaJIOBaHHbIC
B aleJUIIIHOHHOM TIOPS/IKE, ITOCie
paccMOTpeHHs JieNa B areuIsIIOH-
HOM MHCTAaHIINH.

HemennenHoMy WMCHIOTHEHUIO
MOJIEKAT CyAeOHBIN MPUKaA3 HIIN
cyneOHOe perieHue, KOTOPBIM OT-
BETUYMK 00SA3BIBAETCS K BBITLIATE:

a) aTUMCHTOB;

b) 3apaboTHOI MIaThl U APYTHX
TUTATeXKEH, BBITEKAIOUINX W3 TPY-
JIOBBIX OTHOIIICHUH, a TAKXKE CYyMM,
MIPEAYCMOTPEHHBIX CTaTycoM 0e3-
paboOTHBIX, B pa3Mepe OTHOH cpe-
Helt 3apaO0THOM TIIATHI;

C) BO3MEIICHHS Bpena, MpUIH-
HEHHOTO yBEYbEeM WM WHBIM TIO-
BpEXKJICHUEM 3JI0POBbS TNOO CBS-
3aHHOTO CO CMEpPTHIO JIIA, €CIIH
BO3MEIIEHUE YCTAHOBIIEHO B BHJIE
MEPUOANYECKUX JCHEKHBIX BBI-
TJIar;

d) omHO# cpenHel 3apaboTHOI
TIaThl 332 BBIHYXKIEHHOE OTCYT-
CTBHE Ha paboTe B ciiy4ae BoccTa-
HOBJICHUS paOOTHWKA Ha paboTe.

HemennienHoMy — KCHOMHEHUIO
TIO/ITISKUT CyneOHOE pereHne 0 BOC-
CTaHOBJICHMH Ha paboTe HE3aKOHHO
YBOJICHHOTO HJIH TIEPEBENICHHOTO Pa-
ootHuKa (cT. 256 I'TIK PM).

B cootBeTcTBHH ¢ HacThIO (2)
ct. 15 UK PM cyneOHast nHCTaH-
U IO CBOEH WHUIIHATUBE TIPEIb-
SBIIET K WCIIOJHEHHWIO HCTIOIHH-
TEIBHBIA JIUCT TIO CIETYIOIIHM
Jlemam:

a) 0 KOHpUCKAUKA HUMYIIIEe-
CTBa;

b) O B3BICKAHHM JICHEKHBIX
CYMM B JIOXOJ] TOCYIapCTBa;

C) O B3BICKAHUH JIEHEXHBIX
CyMM C TOCYyIapcTBa, ToOCyaap-
CTBEHHBIX W  MYHHIUNAIHHBIX
MIPEATIPUATHH, KOMMEPYECKUX 00-
IECTB C MPEUMYIIECTBEHHO TOCY-
JIAPCTBEHHBIM KaIlUTaJIOM;

d) 0 B3BICKaHHH AJTMMEHTOB;

€) O B3BICKAHUH JIEHEXHBIX
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CyMM B CYET BO3MEIICHHS Bpela,
MIPUYMHEHHOTO HAaHECEHUEM TeJle-
CHBIX TIOBPEXKICHUN WA WHBIM
MTOBPEXICHUEM 3]IOPOBbS, a TaK-
K€ CMEPTBI0, €CIIH BO3MEIICHHE
OCYIIECTBISIOCh B BHJIE MEPHO-
JTUYECKUX JICHe)KHBIX BBITLIAT;

f) o BoccTaHOBIIEHWHM Ha pa-
00oTe U 0 B3BICKAHUU CpeIHEH 3a-
paboTHO# TIaTHl 32 BECh MEPHOJ
BBIHY)KJIEHHOTO OTCYTCTBUSI Ha
pabore;

g€) O B3BICKAHUM IOCOOWI TIO
BPEMEHHOH HETPYIOCIIOCOOHOCTH
Y MHBIX BBITIIAT COIMAILHOTO CTpa-
XOBaHUS, MPETYCMOTPEHHBIX 3aKO-
HOM.

B atux ciydasix cyneOHas uH-
CTaHIUSl HANpaBJISET WCIIOIHU-
TeJIbHBbIE JOKYMEHTHI B COOTBET-
CTBUU C TEPPHUTOPHUAIBLHON KOM-
MeTEeHIUEH, MNPeayCMOTPEHHOU
gactamu (3) u (4) ct. 30 UK PM,
U yBEIOMJISICT CTOPOHBI O MPElb-
SIBIICHUH UX K HCIIOJIHEHUIO.

HcnonauTensHbIe TOKYMEHTHI Ha
OeccropHOE CIMCAaHUE JEHEKHBIX
CPEZCTB CO CYETOB FOCYIAPCTBEHHOIO
OromKeTa TOCYIapCTBEHHOTO COLH-
AIILHOTO CTpaxoBaHUs, GOHIOB 00s-
3aTeNIbHOTO MEIULIMHCKOTO CTPAX0Ba-
HUsA, OIODKETOB aIMUHHCTPATHBHO-
TEPPUTOPHATILHBIX EIUHHIL, a TaK-
e CO CUCTOB OPraHOB ITyONMYHON
BIIACTH/MyONUYHBIX  YUPESKICHUN
UCTIONIHAIOTCS. B COOTBETCTBUHU C
MPOLEAYPOil U B CPOKH, YCTAHOB-
JIEHHbIE 3aKOHOM «O OIOIKETHONI
cucreMe U OIOIKETHOM Mpolec-
ce» Ne 847-XIII or 24.05.1996
roaa (4actsb (5) ct. 15 UK PM.

CornacHo ct. 36'3akona PM «O
OIOMKETHOW cHUCTEeME M OIOIKeT-
HOM TIPOIIECCE)» HUCIIONHHUTEIbHBIC
JIOKyMEHTHI Ha OECCIOpHOE CIIHCa-
HHE JICHS)KHBIX CPENICTB CO CUETOB
TOCYIapCTBEHHOTO OIOKETa, OFO-
JKeTa TOCYJapCTBEHHOTO COIHAlb-
HOTO cTpaxoBaHus, GoHIOB 00s3a-
TENBHOTO MEAUIIMHCKOTO CTPaXoBa-
HYS, OFO/PKETOB aJIMUHUCTPATHBHO-
TEPPUTOPHATIBHBIX EIUHHUI], a TaK-
K€ CO CYETOB OpPTaHOB ITyOINYHOM
BJIACTH/IYONUYHBIX  yUPEKACHUN
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MPEACTABISAIOTCS B 00s3aTEIbHOM
MOPSAJKE B3BICKATENIEM COOTBET-
CTBYIOIIUM HCIIOJIHUTEISIM Or0A-
KeTa.

[lnarexxm 1O BBIILIATE TPH-
YUTAIOIUXCA COMIACHO HCHOJ-
HUTEIBHBIM JIOKyMEHTaM CyMM
MIPOMU3BOJATCA HE3aBUCHMO OT
YTBEpKIEHUS acCUTHOBaHUU Ha
9TH 1IeJ, OJHAKO HE MOTYT Ipe-
BblaTh 20 IMPOLIEHTOB YTBEPK-
JEHHOTO TOA0BOTO OIOMKETa.

B ciyuae HewcnonHeHus: npen-
CTaBJIEHHOTO  COOTBETCTBYIOIIUM
UCTIOJIHUTETSIM OIOPKEeTa UCIIOIHU-
TENBHOTO JJOKyMEHTa B LIECTHME-
CSIYHBIA CPOK CO JAHSI BCTYIUICHHS
B CHIy CyaeOHOTO pelIeHHs, Ha
OCHOBaHMH KOTOPOTO OH BBIJIaH,
B3bICKaTeNIb BIIPaBE OOpPaTUTHCH K
CyAeOHOMY HCIIOJHUTENIO 32 BO3-
OyXIIeHHeM TPHHYIUTEIBHOTO HC-
MOJIHEHNsI B ycTaHOBIeHHOM Mc-
TIOJTHUTENBHBIM KOZIEKCOM TIOPSIZIKE.

[IpunyauTensHOE MCIIOTHEHHE
HAa OCHOBAaHUM HCIIOJHUTEIHEHOTO
JOKYMEHTa, MpPEICTaBIEHHOIO K
WCIOJHEHUIO TOCJe BCTYIUICHUS
B CHIIy CyIeOHOTO pelIeHusi, BO3-
OykIlaeTcs M0 MCTCYCHUH IIECTU
MECSIEB CO JHA IpEACTaBICHUS
HCIOJTHUTEIHHOTO TOKYMEHTA.

[lo WCHONHUTENBHBIM JAOKY-
MEHTaM, [OCTYNHUBIIAM 4epe3
CyleOHOTO HCIIONHUTENS C Hapy-
LHIEHUEM TpOLEeAYyphl, YCTaHOB-
neHHoi B wactu (1) Hacrosmiein
CTaThH, IOJLKHUK OCBOOOKIAET-
Csl OT yIJIaThl TOHOpapa U APYTHX
pacxo/loB MO HMCIOJIHEHUIO, Tpe.-
YCMOTpPEHHBIX cTaTbsiMu 36—41
UK PM, (uactu (2) — (5) 3axoHa
PM «O OmomKeTHOH CHCTEME H
OIOPKETHOM TIpOIIeCcCe» ).

Cpoku TpenbsBIeHUS HCIIOJ-
HUTENbHBIX JOKYMEHTOB K UCIOJ-
HEHHIO ycTaHOBJIeHHI cT. 16 UK
PM u npyrumu 3akoHamu.

HcnonHuTEnbHbIN TUCT MOXKET
OBITH MPEIBbSBICH K UCIIOIHEHUIO
B TeUeHHUe Tpex JIeT Iociie obpe-
TEHUSl CyleOHBIM peIICHHEM, Ha
OCHOBAHHMM KOTOPOTO OH OBII BBI-
JlaH, OKOHYaTeJIbHOIo XapakTepa,

€CJIM 3aKOHOM He MPeayCMOTPEHO
WHOE.

HcnonHuTenbHbIA JOKYMEHT O
B3BICKAaHUM MEPHOAMYECKUX ILIa-
TEKEU COXPAHSET CBOK CHIY B
TE€YeHHe BCEro nepuoja, Ha Mpo-
TSKEHUU KOTOPOTO JOJDKHBI OCY-
HIeCTBIAThCS  marexu. Cpok,
yCTaHOBIICHHBIN B 9acTu (1) cT. 16
UK PM, npuMeHsIeTCs K KaXKIOMY
W3 TEPUOJIMUYECKUX IUIATeXKEN B
OTJIEJIPHOCTH, & €T0 TE€YCHHE Ha-
YUHAEeTCS CO JHSA HACTYIUICHUS
CpOKa Ka)kJIOTO TIaTexa.

CyneOHbIe pellleHus 10 aIMHU-
HUCTPATUBHBIM Jl€JlaM MpeIbsB-
JIIFOTCS K MCHOMHEHUTO B 30-1HEB-
HBII CPOK CO JTHSI UCTEUEHUS CPOKA
WX J0OPOBOJIBHOTO HCITOJNIHEHHUS,
YCTaHOBJICHHOTO 3aKOHOM WJIH CY-
eOHOM MHCTAHIIHEH.

Pemienust mo genam o mpaBo-
HapyUIeHUSAX TPEABIBISIIOTCS K
WCIIOJIHEHHIO B CPOKH, yCTaHOB-
nennble KogexkcoM o mpaBoHapy-
HIEHUSX, €CIH 3aKOHOM He Tpej-
YCMOTPEHO HHOE.

Cpoxu TpenbsABIECHUS HCIOI-
HUTEJIBHBIX JOKYMEHTOB OIpeje-
JISTFOTCSI B COOTBETCTBHH CO CT. 16
UK PM.

Cornacuo gactu (5) ct. 30 Koll
PM cpok 1aBHOCTH B OTHOUIIEHUH
WCIIOJIHEHUS HaKa3aHUA 3a MPaBo-
HapyluIeHHe COCTABIAET OJIUH TOI.
JlaHHbIN CpOK SABJISIETCS MpeceKa-
TEeIBHBIM (IIPEKITIO3UBHBIM) CPO-
KOM M HE MOXXET OBITh BOCCTaHOB-
JIeH.

TpexneTHuid CpoK JaBHOCTH
JUTSL TIPEABSIBICHUS UCTIOTHUTEh-
HOTO JIOKYMEHTA, yCTaHOBJICHHBIN
gacTeio (1) ct. 16 UK PM, =e sB-
JIieTCA MpeceKaTeIbHBIM CPOKOM H
MOXXET OBITh BOCCTAHOBIICH CyIe0-
HOUW MHCTAHIUEH B COOTBETCTBUU
co ct. 18 UK PM. Bo306yxnenue
WCITOJIHUTEIBHOTO TPOU3BO/ICTBA
perynupyercs ct. 60-62 UK PM.

Cormacuo gactu (3) cr. 60 UK
PM cyneOHBIH WCIOTHUTEIL B
3-THEBHBII CPOK CO JHS MOTyde-
HUS UCTIOJTHUTEIBHOTO JOKYMEHTa
BBIHOCHT OTIPENIEIICHUE O BO30YK-
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JACHUNU HUCIOJIHUTECIIBHOTO MpPOU3-
BOJICTBA M HAIPABIISIET €r0 CTOPO-
HaM HUCIIOJITHUTCIBHOI'O IPOU3BOI-
CTBa HE MO3/HEE YeM B 3-THEBHBIN
CPOK CO JHS €ro BBIHECEHHS C
MpenIoKeHneM 0 J0OpPOBOIHLHOM
WCIIOTHEHUH  WCIOJIHUTEIHHOTO
JIOKyMeHTa B 15-7HEBHBIA CPOK.
K ompenenennto o BO30yXICHUN
WCIIOJIHUTEIHHOTO TPOW3BOICTBA
MPIUTaraeTcsl BEIOMOCTh pacdera
pacxogoB MO HWCHOIHEHWIO, CBS-
3aHHBIX C BHECEHHWEM IUIaTHl 3a
Havaji0 ¥ apXUBUPOBAHHUE HCIIOJN-
HUTEIHHOTO JeNa.

Comacao mommyHkram 1) u 2)
nyakrta 11 [Honoxenus «O nopsa-
Ke OoIlpeneNeHusi pazmMepa cOOpoB
3a COBEpIICHHE aKTOB CyneOHO-
TO WCTIONHUTENS W H3IEpPKEK HC-
MOJTHUTEIHHOTO  TIPOU3BOACTBAY,
YTBEPXKIIEHHOTO IOCTaHOBJIEHH-
eM IlpaBurenscTBa PM Ne 886 ot
23.09.2010 roma, 3a BO30YX)IcHNE
M COCTaBJICHHE WUCTOIHUTEIHHOTO
Jera B3uMaeTcs | yciioBHas enu-
Huma (20 neit), a 3a apXUBHPOBa-
HUE HCIOJIHUTEIBHOTO Neia — 3
yCIOBHBEIE eTMHUITHI (60 Jeit).

Ecnmm momxHUK B yCTaHOBIIEH-
HBI dacthio (3) ct. 60 UK PM
15-mHEeBHBIN CpPOK JTOOPOBOIBLHO
WCTIOTHUT UCTIOTHUTENbHBIH TOKY-
MEHT, Cy[eOHBII NCTTOTHUTENH MO-
KET B3bICKATh C JOIKHUKA TOIHKO
80 s1eit pacxom0B MO UCIOJIHEHUIO
M HE BIpPaBe B3BICKWBATh C HETO
JIpyTHe pacXonabl M TOHOpap, ycTa-
HoBJIeHHBIH cT. 38 UK PM.

Ecnu nomxHHMK B yKa3aHHBIN
CPOK HE HCIIOTHUT JOOPOBOJIb-
HO HWCIIOJTHUTENBHBI JOKYMEHT
CyneOHBIIl  WCIIONHWUTENh  IPO-
JIOJDKAET HUCHOJIHUTEIHHOE TIPO-
W3BOJICTBO, HANpPaBUB CTOPOHAM
COOTBETCTBYIOIEE OIpeEeIIeHre
C TIPUJIOKEHHEM K HEMY BEIOMO-
CTH pacyeTa HWHBIX PACXOIOB IO
WCTIOTHEHHUIO U C OTMETKO O TOM,
YTO B3BICKMBaeMasi C JOJDKHUKA
CyMMa TIOJUIEKUT OIpEAeIIEHUI0
BIIOCTIE/ICTBHH B COOTBETCTBHUHU C
3aKOHOM, a JTOJDKHUKY HaIlpaBJIs-
€TCs TaKXKe 3aBepeHHas CyIeOHBIM
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WCIIOJHUTEIEM KOSl HCIIOIHH-
TEJIBHOTO TOKYMEHTA.

Cormacho vactu (1) ct. 63 UK
PM B nensax obecredeHus UCION-
HEHHS] HCIOJHUTENBHOTO JIOKY-
MEHTa OAHOBPEMEHHO C BO30YXK-
JEHUEM UCIIOJIHHUTEIBHOTO MPOU3-
BOJICTBA CyAEOHBIH HMCIIOIHUTEND
BIIpaBe:

a) HaJIOXKHUTh apecT Ha JCHEeXK-
HBIE CpPEICTBA WIH HMYIIECTBO
JOJDKHUKA;

b) 3anpeTHTH TOMKHUKY COBEP-
1IaTh OIIpEJIeICHHbIC JeCTBHS;

C) 3ampeTHTh APYTHUM JIHIaM
nepeaaBaTh UMYIIECTBO JOJKHH-
Ky WIN BBINONHATH WHBIE 00s3a-
TEJIbCTBA M0 OTHOILICHUIO K HEMY.

[To Hamemy MHEHHIO, JaHHBIC
Mepbl o0ecnieueH s JOIKHBI IPH-
MEHSTBCS TOJBKO TMOCJE HCTede-
HUs 15-mHEBHOTO CpoKa sl JO-
OpOBOJLHOTO WCIOJIHEHHUS, yCTa-
HOBJIeHHOTO yacThio (3) ct. 60 K
PM.

Crnenyer BHECTU U3MECHECHUS B
gacTtb (1) ct. 63 UK PM, ycrano-
BUB, YTO YKa3aHHBIE MEPbI MOTYT
MPUMEHSTHCS TOIBKO MOCIIE UCTe-
4yeHusa 15-IHEBHOTO CpOKa, ycTa-
HOBJIEeHHOTO yacThio (3) ct. 60 UK
PM.

Cormacho wactu (1) ct. 78 UK
PM cyneOHbIi HCTIOTHUTENH 00sI-
3aH TPUOCTAHOBUTH HCIIOJHEHHE
WCIIOJHUTEIBHOTO JOKyMEHTa B
ciydae:

a) CMepTH JOJDKHMKA, IpHU-
3HaHUS ero 0e3BECTHO OTCYT-
CTBYIOLIMM WA OOBSBICHUS €TO
YMEpIIUM, €CJIH YCTaHOBIEHHOE
CyneOHOH WHCTaHIMEW NpaBo-
OTHOILIEHUE JIOMYCKaeT IpaBo-
MPEeeMCTBO — /O YCTaHOBJICHHUS
MpaBONpPEeEeMHUKA W JIOMYLICHHUS
MPaBONPEEMCTBA B UCIIOIHHUTENb-
HOM TIPOU3BOJICTBE;

b) yTpaThl AOIKHUKOM Jiee-
CHOCOOHOCTH — J0 Ha3HAYCHHUS
€ro mpe/ICTaBUTes;

C) perucrpainud HOBOTO IOpHU-
JIMYECKOTO JIMIA BCIENCTBUE Peop-
raHU3alUd OPHIMYECKOTO JIHIa—
JNOJDKHUKA — 10 JOMYIICHUS Tpa-

0

BOIIPEEMCTBA B UCIIOJIHUTCILHOM
MPOU3BOJICTBE;

d) HecoCcTOSTENIbHOCTH JIOJDK-
HUKA — JI0 PacCMOTPEHHS IO Cy-
HIECTBY JIela O HECOCTOSITENbHO-
CTH;

€) o0kajJoBaHMs JOKHHKOM
AKTOB CY[IeOHOTO WCIIOJHUTEIS,
IPH YCIIOBUW BHECEHHs 3ay0Ta —
JI0 0OpeTeHus pelIeHueM o pac-
CMOTPEHHUIO KAJIO0bl OKOHYATEIIb-
HOTO XapakTepa;

f) anHynMHpOBaHHUS pEIICHUS,
Ha OCHOBAHHMH KOTOPOTO OBIN BBI-
JaH HWCTIOJHUTEIbHBIN JIUCT, C Ha-
IpaBlIeHUEM Jiela Ha MEPecMOTp
— 10 oOpeTeHus CyaeOHBIM peliie-
HUEM OKOHYATEIBHOTO XapakTepa.

Yactp (1) ct. 78 He BKIIOYaeT
CJIeyIOIe OCHOBaHUS MPUOCTa-
HOBJICHUA HCIIOJITHUTCIIBHOI'O [J10-
KyMCHTA:

1) anmennsunuoHHOE 00Xano-
Banue (ct. 363 I'TIK PM),

2) oOxanoBaHWE  pEHICHUS
BHECY/IEOHOTO OpraHa o MpHUMeE-
HCHUU AIMUHHUCTPATUBHOTO Ha-
Ka3aHHid B CyJ HepBOfI HWHCTAaHIIUU
(gacts (3) ct. 448 Koll PM),

3) KaccanuoHHOe 00Xano-
BaHME PELICHUS Cyla IEpBOM HH-
CTaHIIUKX O MMPUMCHCHUU aIMUHH-
CTpaTUBHOI'O HaKa3aHUsA (‘IaCTB
(1) ct. 470 Koll PM),

CyneOHBIH HMCIOIHHUTEIh MO-
KET HC MNPUOCTAHOBUTHL HCIIOJ-
HEHue cyaeOHOoro pemieHus, 00-
KAJIOBAHHOTO B alEJUISIIUOHHOM
MOpSAKe, CChUTAsiCh HAa 9acTh (6)
3akoHa PM «O 3akoHOZATEITHHBIX
akrax», Ne 780-XV ot 27.12.2001
roga [7], comiacHO KOTOpPOH B
cllydae MPOTHBOPEYUA MEXIY
3aKOHOJATEIbHLIMM aKTaMH, 00-
JIaIalolUMU  OJMHAKOBON IOpHU-
JIUYECKOM CHUJION, TpPUMEHSETCS
3aKOHO/ATENbHBIA aKT, IPUHATHINA
no3aHee. MK PM npunAaTt nosnxee,
yem I'TIK PM, u, ciemoBaTenpHO,
nomxeH npumeHarsca MK PM, a
ne I'TIK PM.

IlpaBma, Takoe TOJKOBAHUE
Oynmer mpotuBopeunth udactu (1)
ct. 12 UK PM, cormacHo KOoTOpoi
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ACHOJHUATENbHBIN JIUCT BbIAACTCA
B3BICKATENI0 TI0 €ro 3asBICHUIO
MepBOil HWHCTAHIMEH mocie 00-
peTCHNA PCUICHUEM OKOHYATCJIb-
HOTO XapakTepa, a perieHue, 00-
JKAIIOBAaHHOE B  aICJUISIUOHHOM
MOpSAKE, COTIIACHO MyHKTY b) Ua-
cru (1) ct. 254 I'TIK PM obperer
OKOHYATENbHBIH XapaKTep TOJIBKO
B cllydae, €CIId areUIsAInOHHAS
)kanmoba OyIeT OTKIOHEHA.

ITo mamemy MHEHHIO, 9acTh (1)
ct. 78 K PM criexyeTt HOMOIHUTE
OCHOBaHUSIMH TIPUOCTAHOBJICHUS
HCTIOTHUTEIHHOTO TPOU3BOJICTBA,
npenycMorpeHHsME CT.363 T'TIK
PM, gactsto (3) cT. 448 m gacThIO
(1) ct. 470 KolIl PM.

CrnemoBamo OBl TaKXke ycCTa-
HOBHTH CaHKIIMU 332 HE3aKOHHYIO
BBIJIa4y WCIIOJHUTEIHLHOTO JIHCTA,
B TOM 4YHCJIe 32 BBIJAYy HUCIOJN-
HUTEIBHOTO JIUCTA JI0 00peTeHUs
pellieHueM OKOHYATEeNLHOTO Xa-
pakTepa.

Cornacuo ct. 83 UK PM ncnon-
HUTENBHOE MPOM3BOJICTBO TPEKpa-
miaeTcs B Crydae, eclu:

a) 00s3aTeaBCTBO OBLIO TTOTa-
IICHO;

b) Mexmy B3pICKaTtelleM U
JIOJDKHUKOM 3aKJTIOUEHO MHPOBOE
COTJIAIllEHUEe B TMOPSIKE, Mpery-
CMOTPCHHOM HACTOSIIAM KOJICK-
coM;

C) Tocje CMEpPTH, NpPH3HAHHSI
0E3BECTHO OTCYTCTBYIONIUM WJIH
OOBSIBIICHUS] YMEPIIIUM B3bICKATE-
TSl WIH JTOJKHHUKA TIOATBEPK/ICH-
HbIC pellCHUEM TPeOOBaHUS WIH
00513aHHOCTh HE MOTYT TepeiTH K
MPaBOMPEEMHUKY ITHX JIHII,

d) nmymecTBa TUKBUANPYEMO-
ro IOPUINYECKOTO JIUIA HEeIOCTa-
TOYHO JUIS TOJIHOTO YJIOBIETBOpPE-
HUs TpeOOBaHUH B3bICKATENS,

€) pereHne Uik OINpeacIICHHE,
Ha OCHOBaHHHM KOTOPOTO BBIJIaH
HCTIOTHUTEIHHBIN TUCT, OTMEHEHO
CyneOHBIM pEelICHUEeM, BCTYIHB-
VM B 3aKOHHYIO CHIIY;

f) TOMKHUK TPETBABII K UCTION-
HEHHUIO PEIICHUE O TMOJTYYCHUU OT
B3BICKaTellsl B CBOIO IMOJIB3Y OMpe/e-
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JICHHOW BBITOIBI WJIM CYMMEI, PaB-
HOM CyMMe, MOJTyYEHHOU OT JTOJIK-
HUKa, WU TIPEBHIIIAIONIEH ee;

g) B3BICKaTellb OTKa3aJci OT
WCITOJTHCHUS.

Ilepeuenr ocHOBaHUIl mpekpa-
IICHUSI HCIIOJTHUTENFHOTO TIPOH3-
BOJICTBA, MPETyCMOTPEHHBIN CT. 83
UK PM, He conepXuT Takoro OCHO-
BaHMs KaK WCTEUCHHE OIHOTOIAMY-
HOTO CPOKa JTABHOCTH HCTIOJHEHHS
a/IMUHICTPAaTHBHOTO  HAaKa3aHWA,
MIPEAYCMOTPEHHOTO YacThio 95) CT.
30 u gacteio 91) ct. 441 Koll PM.
JlaHHOE OCHOBaHHWE, IO HaIIeMy
MHEHHIO, CIIe[[yeT BKIIOYUTh B CT.
83 UK PM.

CoracHo gactu (2) ct. 84 UK
PM no npuocCTaHOBIEHHOMY HC-
MTOJTHUTEITLHOMY ITPOU3BOJICTBY HU-
KaK¥e HCIIONHUTENFHbIC NeHCTBUA
HE JIOITYCKAIOTCS, 32 UCKITFOUEHHEM
MIPUMEHEHUs  00eCIIeUUTEIHHBIX
Mep.

Takas HOpMa co3maeT yCIIOBHUS
JUTS. HapyIIeHUs TpaB JOKHUKOB.
[lo wamieMmy MHEHWIO, TpPHUOCTa-
HOBJICHUE HCITOIHUTEIHFHOTO TPO-
W3BOJICTBA JIOIDKHO BKIIOYATh H
MIPUOCTAHOBIICHHUE  TPUMEHEHHS
obecnieunTenbHbIX Mep. [loaTomy
ClIeyeT H3MEHHTH 4acTh (2) cT. 84
UK PM, uckmrouuB u3 He€ ciaoBa
«3a HWCKIIOYEHHUEM TPUMEHEHUS
00eCIIEUNTENEHBIX MEPY.

Cornacno vactu (1) cr. 38 UK
PM B cayuae, ecniu 3aKOHOM HE
MPETyCMOTPEHO WHOE, TOHOpap
CyneOHOTO MCTIOTHUTENS B3BICKU-
BaeTcs C JIOJDKHHUKA Ha OCHOBAHHH
BBIHECEHHOTO CYNEeOHBIM HWCIIOJN-
HUTEJEM OIpeIelIeHNs BO BCeX
CITy4asiX TOJHOTO WIIK YACTUYHOTO
MoTaleHus: 00sA3aTeNbCTBa, yCTa-
HOBJICHHOTO B HCIIOJIHUTEIHLHOM
JOKYMEHTE, WU TMpeKpalleHus
WCITOJIHUTEILHOTO MPOU3BOJICTBA.

Cornacno vactu (2) cr. 38 UK
PM 1 UCHOIHUTENBHBIX JO-
KYMEHTOB JIEHEXHOr0 XapakTepa
roHOpap CyneOHOro MCIIOIHUTENS

paccUuThIBa€TCSI B MPOLIEHTHOM
OTHOUIEHUH K CyMME MOTallIeHHO-
0 JI0JITa CIAeIyIOIUM 00pa3oM:

a) TO cymMMaMm, HE TIPEBBI-
maromuM 100000 jeeB, TOHO-
pap coctaBiasier 10 mponeHTOB
OT TMoTralieHHoM cymmbl. Bo Bcex
CIy4dasiX, 38 UCKIIOUEHUEM UCIIOJ-
HUTEIBHBIX JIOKYMEHTOB O B3bI-
CKaHWM TICPUOIUYECKHUX ILIaTe-
kel u mTpadoB, TOHOPAp JOKEH
coctaBiTh He MeHee 500 mees.
B cnydae MCHOTHUTENBHBIX [0-
KYMEHTOB O B3BICKaHUU MITPadoB
TOHOpap JOJKEH COCTaBIATh HE
meHee 200 nees;

b) mo cymmam ot 100001 nes
1o 300000 neeB roHOpap cocTas-
nsget 10000 neeB mitoc 5 mpoieH-
TOB OT CYMMBI, TNPEBBIIIAONICH
100001 nei;

C) IO CyMMaM, IIPEBBIIIAOITIM
300000 neeB, roHOpap cOCTaBIsA-
et 20000 neeB miatoc 3 mpoleHTa
oT cymM, npesbimaromux 300000
JIeeB.

YcraHoBneHHbIE dYacThiO (2)
ct. 38 UK PM pa3mepsl ronopa-
pa upe3MepHO BenukH. B ciydae
WCIIOJIHEHUS peuleHus cyaa o
B3BICKAaHUM HECKOJIBKUX JICCSITKOB
MUJUIMOHOB JIeH TOHOpap cocTa-
BUT BEChbMa COJUIHYIO CYMMY, a
BECb TPYHd CYAEOHOTO HCIOIHH-
TeJsl CBOAMTCA K Iepeaade B OaHK
Ha HUCIIOJHEHUE HUCIOJHUTEIbHO-
ro JOKYMEHTa U JIp. TOKyMEHTOB.
Bechb aToT Tpyn 3aitmer 3-4 uaca
pabouero Bpemenu. [lo Hamemy
MHEHHIO, pa3Mep TOHOpapa 3a
B3bICKAHHE JICHEXKHBIX CYMM Ye-
pe3 yupexkaeHue OaHKa JOJKCH
OBITH OrpaHWYEH ONpeAcTIeHHON
CyMMO.

CrnenyeT Taxxe NMpPEAOCTaBUTh
B3BICKAaTENsIM MPaBO CaMOCTOS-
TEIBHO MPEABSIBISATH JJISI UCIIOJ-
HEHUS WCIOJHUTEIIbHBIE JIOKY-
MEHTHI B yUpeXJICHHs OaHKa WIH
Mo MecTy paboThl TOJKHHKA.
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MISIUNEA AUTORITATII DE REGLEMENTARE iN COMUNICATII
ELECTRONICE DIN REPUBLICA MOLDOVA
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As a general principle of regulation, the public interest — the “public good” — should have primacy over private and bu-
siness interests. But the market alone cannot properly regulate itself for the benefit of the public good. Therefore, a strong
regulatory framework is needed to promote the interests of the greater number of citizens.

The National Regulatory Agency for Electronic Communications and Information Technology (ANRCETTI) mission is
to regulate the activity in electronic communications, to ensure the implementation of sector development strategies and
supervise compliance of electronic communications network and/or service providers with the legislation.

Key words: national regulatory authority, legal certainty, competitive market, discretion, principle of technology neu-

trality, competition.

REZUMAT

Interesul public sau ,,binele public”, ca principiu general de reglementare, ar trebui sa primeze asupra intereselor parti-
culare si de afaceri. Dar piata nu se poate reglementa singurad in mod adecvat in beneficiul binelui public. Prin urmare, este
necesar un cadru de reglementare solid, pentru a promova interesul celui mai mare numar de cetateni.

Agentia Nationala pentru Reglementare in Comunicatii Electronice i Tehnologia Informatiei (ANRCETI) are misiunea
de a reglementa activitatea in domeniul comunicatiilor electronice si al tehnologiei informatiei, de a asigura implementarea
strategiilor de dezvoltare a sectorului si de a supraveghea respectarea legislatiei in domeniu de cétre furnizorii de retele i/

sau servicii de comunicatii electronice.

Cuvinte-cheie: autoritate nationala de reglementare, securitate juridica, piatd concurentiala, libertate de decizie, princi-

piul neutralitatii tehnologice, concurenta.

otrivit art. 24 alin. (1) din
Legea privind administra-
tia publica centrald de specialitate
[1] (in continuare denumitd Legea
nr. 98/2012), misiunea autoritatii
publice se defineste ca rolul auto-
ritatii administrative in sistemul
institutional al administratiei pu-
blice, precum si viziunea strategi-
ca cu privire la realizarea politicii
de stat In domeniile de activitate
de care aceasta este responsabila.
Avind in vedere prevederile art.
2 alin. (2) din Legea nr. 98/2012,
mutatis mutandis aceasta definitie
este aplicabila si activitatii Agenti-
ei Nationale pentru Reglementare
in Comunicatii Electronice si Teh-
nologia Informatiei (ANRCETI),
in calitate de autoritate administra-
tiva autonomad/independenta fata
de guvern, astfel cum statueaza
art. 8 alin. (2) din Legea comuni-
catiilor electronice (in continuare
— Legea nr. 241/2007) [2].
ANRCETI este produsul li-
beralizarii pietei de comunicatii
electronice din Republica Moldo-
va, care s-a produs odata cu adop-

tarea Legii pentru modificarea si
completarea Legii telecomunica-
tiilor [3].

Liberalizarea implica desfiin-
tarea monopolurilor in sectorul
comunicatiilor electronice, care
semnifica pentru participangii la
acest proces — furnizorii de rete-
le/servicii publice de comunicatii
electronice si autoritatea de regle-
mentare — o piata liberd, ceea ce
inseamna disparitia unor privilegii
pentru furnizori, iar pentru autori-
tatea de reglementare — trecerea de
la monopol la competitie, definita
prin crearea unui cadru de regle-
mentare apt sa puna in valoare me-
canismele pietei concurentiale.

ANRCETI este institutia man-
datata sa arbitreze acest proces al
liberalizarii, a carui sarcina este sa
garanteze ca relatiile concurentiale
vor lua intr-adevar nastere, iar mai
apoi — sa sprijine dezvoltarea lor.

Rolul de bazd al ANRCETI in
activitatea sa de reglementare este
sa fie intotdeauna cu un pas Tnainte
cu reglementdrile sale 1n fata unei
piete dinamice si inovative. Este

singura cale prin care se poate evi-
ta situatia cind evolutiile ulterioare
ar lua prin surprindere ANRCETI,
adica calea prin care se pot preve-
ni dezechilibrele si distorsiunile pe
piata.

La baza activitatii sale, ANR-
CETI are un cadru general, o lege
modernd, europeand si o piatd in
dezvoltare. In acest sens, Legea
nr. 241/2007 reprezintd unul dintre
cele mai moderne cadre de regle-
mentare din Comunitatea Statelor
Independente, in concordantd cu
exigentele pachetului de teleco-
municatii al Uniunii Europene [4].

Anume in baza acestui act le-
gislativ national ANRCETI are
misiunea de a emite reglementari
punctuale, care sd duca la instala-
rea unei piete efectiv concurentiale.
Potrivit art. 8 alin. (1) din Legea nr.
241/2007, ANRCETI este institutia
care are rolul de a pune 1n aplicare
legislatia, precum si documentele
de politici nationale in domeniul
comunicatiilor electronice.

In activitatea sa, ANRCETI
urmareste doud obiective majore:
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promovarea concurentei §i pro-
movarea intereselor utilizatorilor
finali.

In contextul liberalizarii totale
a pietei de comunicatii electroni-
ce, promovarea concurentei repre-
zintd un obiectiv prioritar. Concu-
renta va actiona ca un stimulent
pentru cresterea investitiilor si a
eficientei furnizorilor de pe piata,
asigurindu-se astfel diversificarea
serviciilor, aparitia unor tehnolo-
gii noi si performante, precum si
tarife mai scazute. In scopul pro-
movarii concurentei, ANRCETI
actioneaza, in temeiul art. 8 alin.
(4) din Legea nr. 241/2007, in ur-
matoarele directii:

— prevenirea actiunilor ce au ca
obiect sau pot avea ca efect distor-
sionarea sau restringerea concu-
rentei In sectorul comunicatiilor
electronice;

— incurajarea investitiilor efici-
ente in infrastructura si promova-
rea inovatiei;

— promovarea neutralitatii teh-
nologice.

Promovarea intereselor utiliza-
torilor finali reprezintd un obiec-
tiv de importantd majora, pentru
atingerea caruia ANRCETI, in te-
meiul art. 8 alin. (6) din Legea nr.
241/2007, se concentreaza asupra
urmatoarelor directii de actiune:

— garantarea dreptului cetateni-
lor Republicii Moldova de a avea
acces la serviciul universal;

— asigurarea protectiei intere-
selor consumatorilor in relatiile
acestora cu furnizorii, In special
prin punerea la dispozitie a unei
proceduri transparente, impartia-
le, simple si gratuite de mediere a
litigiilor;

— implicarea in asigurarea pro-
tectiei drepturilor persoanelor, in
special a dreptului la viata privata,
cu privire la prelucrarea datelor cu
caracter personal;

— promovarea transparentei
fata de utilizatori prin informarea
corespunzatoare a acestora de ca-
tre furnizori, In special cu privire
la tarife si la celelalte conditii de

utilizare a serviciilor destinate pu-
blicului;

— promovarea intereselor spe-
cifice ale utilizatorilor cu handi-
cap si ale celor cu nevoi sociale
speciale;

— asigurarea protejarii integri-
tatii si securitatii retelelor publice
de comunicatii electronice.

Avind in vedere prevederile
art. 5 alin. (1) lit. a), alin. (6) in
corelare cu cele ale art. 33 alin.
(1), alin. (4) din Legea privind ac-
tele normative ale Guvernului si
ale altor autoritati ale administra-
tiei publice centrale si locale [5],
care statueazd asupra corelarii re-
glementarilor nationale cu cele ale
dreptului Uniunii Europene — fiind
o conditie obligatorie compatibili-
tatea actului national cu acquisul
comunitar —, este relevanta preve-
derea art. 8 alin. (5) din Directiva
2002/21/CE a Parlamentului Eu-
ropean si a Consiliului privind un
cadru de reglementare comun pen-
tru retelele si serviciile de comu-
nicatii electronice [6], denumita in
continuare Directiva 2002/21/CE,
in redactia Directivei 2009/140/
CE a Parlamentului European si a
Consiliului [7], care indica princi-
piile pe care trebuie sa le aborde-
ze autoritatea de reglementare in
atingerea obiectivelor de politica.

Anume aceste principii din
dreptul Uniunii Europene, esen-
tiale activitatii de reglementare a
ANRCETI, trebuie sa constituie
efectiv un ,,cod de conduita” pro-
priu, care sa defineasca setul de
reguli calauzitoare cu aplicabi-
litate practicd, menite sa asigure
eficienta implementarii cadrului
de reglementare a comunicatiilor
electronice in Republica Moldo-
va. Aplicarea lor este esentiald
in scopul atingerii obiectivelor si
exercitarii functiilor autoritatii de
reglementare.

Asa fiind, prevederea citata din
Directiva 2002/21/CE enumera
actiunile pe care autoritatile nati-
onale de reglementare, in scopul
indeplinirii obiectivelor de poli-
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tica si aplicind principii de regle-
mentare obiective, transparente,
nediscriminatorii §i proportionale,
urmeaza sa le realizeze, intre alte-
le, prin:

a) promovarea previzibilitatii
reglementérii prin asigurarea unei
abordari reglementare consecven-
te pe perioade de examinare adec-
vate,

b) asigurarea faptului ca, In
imprejurdri similare, sd nu exis-
te discriminare in privinta tratarii
acordate intreprinderilor care fur-
nizeaza retele si servicii de comu-
nicatii electronice;

c) garantarea concurentei in
folosul consumatorilor si promo-
varea, dupa caz, a unei concurente
bazate pe infrastructura;

d) promovarea investitiilor efi-
ciente si a inovatiilor in infrastruc-
turi noi si consolidate, inclusiv
prin garantarea faptului ca orice
obligatie de acordare a accesului
ia in consideratie riscurile asuma-
te de investitori, permitind diferite
acorduri de cooperare intre inves-
titori i partile interesate de acces,
in scopul diversificarii riscului
aferent investitiilor, garantind 1n
acelagi timp respectarea concuren-
tei pe piata si a principiului nedis-
crimindrii;

e) luarea in consideratie a mul-
tiplelor conditii care influenteaza
concurenta si consumatorii din di-
verse zone geografice;

f) impunerea unor obligatii re-
glementare ex ante doar in cazu-
rile in care nu existd concurenta
efectivd si durabild si reducerea
sau eliminarea acestora imediat ce
aceasta conditie este indeplinita.

Din cele mentionate rezulta ca,
in vederea Infaptuirii misiunii sale,
ANRCETI va emite/aproba acte
administrative 1n limita competen-
tei sale, activitatea sa subordonin-
du-se principiului legalitatii. In
cazul ANRCETI, principiul legali-
tatii se realizeaza prin respectarea
obiectivitatii, transparentei, nedis-
crimindrii §i proportionalitatii in
activitatea sa de reglementare.
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Transparenta

ANRCETI actioneaza in con-
ditii de transparenta, atit fata de
furnizorii prezenti pe piatd, cit si
fatd de utilizatori, asigurind infor-
marea completd a celor interesati,
prin intermediul unor instrumente
specifice comunicarii: consultare
publica, pagina de Internet, activi-
tati de relatii cu publicul, comuni-
cate de presa etc.

Actiunile si mecanismele de
reglementare a pietelor trebuie sa
fie transparente, permitand furni-
zorilor sa-si bazeze deciziile eco-
nomice pe informatii complete si
verificabile. In acest sens, prin in-
termediul procedurii de consultare
publica, ori de cite ori ANRCETI
intentioneaza sa adopte o masura
ce ar produce un impact semni-
ficativ pe piatd, cei interesati pot
depune observatii, ANRCETI ur-
mind sa raspunda acestora atit in
scris, prin prezentarea unui mate-
rial de sinteza, cit si prin dezbateri
in cadrul sedintelor publice, orga-
nizate la sediul ANRCETI.

De asemenea, este important ca
utilizatorul si-si cunoasca dreptu-
rile si sa fie informat cu privire la
calitatea si tarifele serviciilor de
comunicatii electronice achiziti-
onate.

Transparenta elaborarii si apro-
barii actelor de reglementare se
realizeazd de ANRCETI conform
art. 14 din Legea nr. 241/2007,
care este o lege speciala fatd de
prevederile Legii privind transpa-
renta In procesul decizional [8].

Proportionalitate

ANRCETI urmareste pietele
din sectorul comunicatiilor elec-
tronice astfel incit pe pietele iden-
tificate sa fie impus un set minim
de reglementari care sd asigure
functionalitatea mecanismelor
pietei. De asemenea, impunerea
de obligatii trebuie sd asigure un
raport optim intre costurile regle-
mentarii i beneficiile sociale.

in acest sens, este relevantda
Legea privind revizuirea si op-
timizarea cadrului normativ de

0

reglementare a activitatii de in-
treprinzator [9], precum si Legea
cu privire la principiile de baza de
reglementare a activitétii de intre-
prinzator [10].

Oportunitate

Masurile de reglementare se
vor aplica in conformitate cu prin-
cipiul oportunitatii, astfel incit sa
fie adaptate la conditiile concrete
de pe piata, sa survina treptat si la
momentul potrivit, tinind cont de
nivelul de dezvoltare si de dina-
mica pietei. Deciziile ANRCETI
trebuie sa fie adoptate tinind cont
de faptul ca orice intirziere sau ne-
concordanta poate avea consecinte
negative asupra planurilor de afa-
ceri ale furnizorilor de comunica-
tii electronice.

Obligativitate

Deciziile luate de ANRCETI
sint obligatorii. Regulile trebuie
sd fie specificate clar, sa fie cu-
noscute si obligatorii pentru toti
furnizorii, tinind cont de faptul ca
acestia se supun acelorasi reguli
concurentiale pe piata.

Nediscriminare / obiectivitate

Actionind in conformitate cu
principiul nediscriminarii, decizi-
ile de reglementare trebuie sa fie
neutre 1n ceea ce priveste tehnolo-
giile utilizate, sa nu afecteze con-
curenta dintre acestea, fiind astfel
stimulatd inovarea si dezvoltarea
celor mai eficiente tehnologii.

Dispozitiile art. 8 alin. (9) din
Legea nr. 241/2007 renunta la
abordarea preponderent tehnica,
astfel incit includerea unor servi-
cii de comunicatii electronice In
aceeasi piata este decisa exclusiv
pe baza considerentelor economi-
ce, in functie de substituibilitatea
cererii si a ofertei. Astfel, daca
doud tehnologii nu sint incluse in
aceeasi piata, acest lucru nu se da-
toreaza diferentelor tehnologice,
ci faptului ca nu sint substituibile.

Predictibilitate si stabilitate

Cadrul de reglementare trebuie
sd fie transparent, stabil pe termen
lung si cu o dinamica previzibi-
1a, astfel Incit furnizorii sia aiba
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posibilitatea sa-si Intocmeasca
un plan de afaceri si sa realizeze
investitiile necesare. Deciziile cu-
rente ale ANRCETI trebuie sa fie
previzibile pentru toti, in confor-
mitate cu principiile, obiectivele,
strategia si planul de actiuni care
sint publice.

Utilizarea eficienta a resurse-
lor ANRCETI

Modul de utilizare a resurselor
ANRCETI trebuie sa se stabileas-
cd In urma unei analize cost—be-
neficiu, intrucit ANRCETI este
finantata de furnizorii din secto-
rul comunicatiilor electronice si,
implicit, de catre utilizatori, care
trebuie s obtind un maxim de be-
neficii in urma activitatii de regle-
mentare.

Astfel, ANRCETI are liberta-
tea de a decide care este solutia
susceptibild de a raspunde cel mai
bine nevoilor colective si interesu-
lui general dintre mai multe posi-
bile.

Aceasta nu Inseamna ca misi-
unea ANRCETI, care se realizea-
za prin realizarea obiectivelor de
politicd prevazute in art. 8 din Le-
gea nr. 241/2007 si sint ghidate de
principiile expuse mai sus, care in
ultima instantd semnifica activita-
tea de reglementare a ANRCETI,
nu se supune unui control admi-
nistrativ si judecatoresc.

In doctrind misiunea adminis-
tratiei publice rezida in satisface-
rea interesului general, a binelui
public [11, p. 9], care se realizea-
za prin activitatea administrati-
ei publice concretizatd prin acte
administrative, fapte materiale
juridice si operatiuni materiale ju-
ridice [12, p. 304], forma juridica
principald de activitate a adminis-
tratiei publice fiind actul juridic
administrativ, celelalte doua for-
me citate nereprezentind o mani-
festare de vointa a administratiei
publice, in sensul de a produce
efecte juridice, ci ele sint necesare
in vederea emiterii si adoptarii ac-
telor administrative sau executarii
concrete a legii.
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Actul administrativ consta intr-
o manifestare de vointd expresa,
unilaterald si supusd unui regim
de putere publica, precum si con-
trolului de legalitate al instante-
lor judecatoresti, care emana de
la autoritati administrative sau de
la persoane private autorizate de
acestea, prin care se nasc, se mo-
difica sau se sting drepturi si obli-
gatii corelative [12, p. 82].

Art. 2 din Legea contenciosu-
lui administrativ [13] atribuie ur-
matoarea semnificatie termenului
act administrativ, aratind ca aces-
ta este o manifestare juridica uni-
laterala de vointa, cu caracter nor-
mativ sau individual, din partea
unei autoritati publice, in vederea
organizarii executarii sau executa-
rii In concret a legii. Actului admi-
nistrativ, in sensul prezentei legi,
este asimilat contractul adminis-
trativ, precum si nesolutionarea in
termenul legal a unei cereri.

Legea contenciosului adminis-
trativ a Romaniei [14] propune in
art. 2 alin. (1) lit. ¢) o largire a sfe-
rei de indindere a notiunii de act
administrativ, care semnificd un
actunilateral cu caracter individual
sau normativ emis de o autoritate
publica, in regim de putere publi-
cd, In vederea organizarii executa-
rii legii sau executarii in concret a
legii, care da nastere, modifica sau
stinge raporturi juridice; sint asi-
milate actelor administrative, in
sensul prezentei legi, si contracte-
le incheiate de autoritatile publice
care au ca obiect punerea 1n valoa-
re a bunurilor proprietate publica,
executarea lucrdrilor de interes
public, prestarea serviciilor pu-
blice, achizitiile publice. Prin legi
speciale pot fi prevazute si alte ca-
tegorii de contracte administrative
supuse competentei instantelor de
contencios administrativ, iar potri-
vit alin. (2) din acelasi articol al
legii precitate se asimileaza acte-
lor administrative unilaterale si
refuzul nejustificat de a rezolva o
cerere referitoare la un drept sau
la un interes legitim ori, dupa caz,

faptul de a nu raspunde solicitan-
tului in termenul legal.

Astfel, ANRCETI, in vederea
infaptuirii misiunii sale — activi-
tatea de reglementare a sectorului
de comunicatii electronice con-
form obietivelor de politica si cu
respectara principiilor —, trebuie
sd raspunda necesititilor de inte-
res general ale societatii, la care se
adauga cel de a executa in concret
Legea nr. 241/2007 si de a asigu-
ra executarea acesteia de catre cei
vizati, deci, manifestindu-se ca o
purtdtoare a puterii publice.

Regimul de putere publica pre-
supune existenta unor raporturi intre
ANRCETI si cetateni/ persoane ju-
ridice private, caracterizate prin in-
egalitate juridica, si a unor mijloace
prin care ANRCETI sé poata asigu-
ra realizarea cu prioritate a misiunii
sale — interesul public si punerea in
executare a Legii nr. 241/2007.

In acelasi timp, puterea publi-
ca a ANRCETI nu este absoluta,
ci este limitata de rigorile norme-
lor juridice carora ANRCETI, in
calitate de administratie publica,
trebuie sd se supund si care for-
meaza ceea ce se numeste ordinea
juridica [12, p. 76-77], a carei re-
flectare se regaseste in art. 53 din
Constitutia Republicii Moldova
[15], care recunoagte persoanei
vatamate intr-un drept al sau de
o autoritate publica, printr-un act
administrativ sau prin nesolutiona-
rea In termenul legal a unei cereri,
dreptul de a obtine recunoasterea
dreptului pretins, anularea actului
si repararea pagubei.

Astfel, ANRCETI, in realiza-
rea misiunii sale, se supune ie-
rarhiei normelor juridice, ceea ce
semnificd respectarea principiului
legalitatii in activitatea sa de re-
glementare.

In literatura juridica s-a spus ci
principiul legalitatii administratiei
publice presupune ca “toate actiu-
nile care compun administratia ca
activitate si toate formele de orga-
nizare a sistemului prin care sint
infaptuite aceste actiuni trebuie sa
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se Intemeieze pe lege. Din acest
punct de vedere, sistemul adminis-
tratiei publice este expresia legii si
instrumentul acesteia” [16, p. 27].

Asadar, ANRCET]I, atunci cind
actioneaza (cind ia decizii in ve-
derea realizarii misiunii sale), tre-
buie sa se conformeze prescripfi-
ilor legii, obiectivelor de politica
prevazute in art. 8 din Legea nr.
241/2007, sa se incadreze 1n aces-
te limite. Totusi, aceste limite nu
presupun o incorsetare rigidd a
ANRCETI, o lipsa totala de liber-
tate de migcare in sensul de a nu
avea independenta sa aprecieze in
mod concret o situatie datd sau de
anu avea initiativa.

Prevederile Legii nr. 241/2007
nu pot fi aplicate mecanic, dupa
cum nici nu poate s se prevada in
cuprinsul sau toate situatiile care
se pot ivi in sectorul comunicatii-
lor electronice.

Astfel, legiuitorul, prin Legea
nr. 241/2007, a prescris norme
juridice care contin dispozitii pre-
cise pe care ANRCETI trebuie sa
le execute intocmai (spre exem-
plu, Capitolul 1V), dar, totodata,
a dispus prin norme juridice din
aceeasi lege niste coordonate ge-
nerale, un cadru de reglementare,
urmind ca ANRCETI in execu-
tarea legii sa decidd daca un fapt
concret se incadreazd sau nu in
acele coordonate/ obiective de po-
litica ale ANRCETI (a se vedea in
acest sens Capitolul VI si VII din
Legea nr. 241/2007).

Administratia publicd trebu-
ie sa respecte legalitatea, dar, 1n
acelasi timp, ea are nevoie si de
o anumitd libertate de actiune,
tinind seama de faptul ca unele
masuri nu pot fi apreciate pe cale
generald, ci doar in contact direct
cu realitatea administrativa [17,
p. 125]. In felul acesta, misiunea
ANRCETI se realizeazd prin in-
deplinirea obiectivelor de politica,
respectind principiile obiectivita-
tii, transparentei, nediscriminarii
si proportionalitatii in activitatea
sa de reglementare.
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ANRCETI dispune prin lege
de un anumit grad de libertate
de a alege intre mai multe solutii
posibile si care este cunoscut in
doctrind ca fiind putere discriti-
onard a administratiei/ marja de
apreciere a autoritatii. Aceasta pu-
tere discritionard/ marja de apre-
ciere este necesara tocmai pentru
ca ANRCETI sa isi poata realiza
misiunea sa, prin punerea in apli-
care a obiectivelor sale de politica,
precum si prevederile concrete ale
Legii nr. 241/2007 si de a asigura
satisfacerea deplind a interesului
public, prin posibilitatea de a ado-
pta cea mai buna solutie.

Puterea discretionara de care
dispune ANRCETI, in calitatatea
sa de administratie publica, a mai
fost denumitad si drept/competen-
ta de apreciere, definind cazul in
care norma de drept nu dicteaza
administratiei un anume com-
portament, in opozitie fiind pusa
competenta legala, care ingradeste
total orice posibilitate de interven-
tie a administratiei pentru a hotari
in ce sens trebuie aplicate preve-
derile legii [18, p. 146].

Se poate deduce faptul ca liber-
tatea de apreciere rezervata ANR-
CETI nu este in contradictie cu
principiul legalitatii, dat fiind fap-
tul cd aceasta libertate este lasata
ANRCETI de catre legiuitor, care
nu i impune o ingradire expresa
de a actiona 1n concret sau respec-
tarea unei dispozitii prescrise.

Legea nr. 241/2007 determina
proportia in care ANRCETI poate
avea initiativa “in cadrul aceluiasi
act, puterea discritionara poate fi
diferita, dupa cum legea lasa mai
multe sau mai putine elemente ale
deciziei la libera apreciere a admi-
nistratiei” [19, p. 43-44].

Fiind marcata observatia ca
existd o gradare a puterii de apre-
ciere 1n functie de ierarhia organe-
lor administrative, astfel, organele
administrative carora le-a incre-
dintat legea cea mai largd liber-
tate de apreciere se afla plasate In
virful administratiei si nu se sub-

0

ordoneaza unor sefi ierarhici [19,
p. 30]. In aceastd ordine de idei,
potrivit art. 8 alin. (2) din Legea
nr. 241/2007, ANRCETI este in-
dependenta de guvern.

Realizarea de catre ANRCE-
TI a misiunii sale actualmente se
afla intr-un stadiu avansat. In tim-
pul celor mai recente reuniuni ale
Comitetului regional al Uniunii
Internationale a Telecomunicatiilor
(ITU) se remarca un nivel, in gene-
ral, satisfacator de punere in apli-
care a legislatiei de telecomunicatii
de citre autoritatea nationala.

Punerea in aplicare a obiecti-
velor de politicd ale ANRCETI s-a
dovedit a fi un instrument impor-
tant pentru promovarea reforme-
lor in domeniul tehnologiei infor-
matiei §i comunicatiilor.

5 Recenzent:
L. MARGINEANU,
dr., conf. univ.
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LEGEA SI VIATA

AUTONOMIA DE VOINTA A CONTRACTULUI
DE iNSTRAINARE A UNUI BUN CU CONDITIA
iINTRETINERII PE VIATA

Angela TALAMBUTA,
magistru in drept, doctoranda

SUMMARY
Property Alienation Contract on condition of lifetime maintenance is one of
the unnamed contracts very common in current practice. The law does not provi-
de legal framework so the autonomy of the parties is very high. The parties have
the freedom and the duty to elaborate a highly detailed agreement like for named
contracts. Therefore, they are free to determine the rules governing it, otherwise
there will be applied as many principles of material obligations that exist.

REZUMAT
Contractul de Instrdinare a unui bun cu conditia intretinerii pe viata este unul
dintre contractele nenumite, foarte des intilnite in practica actuald. Autonomia
partilor este foarte mare, ele avind libertatea, dar si datoria de a detalia cit mai
bine un astfel de contract, deoarece legea nu asigurd cadrul juridic, precum la
contractele numite. Astfel, ele sint libere sa stabileasca ce norme il guverneaza, in

caz contrar, se vor aplica principiile din materia obligatiilor atitea cite sint.

A ctualitatea temei abordate
este vadita, deoarece con-
tractul de instrainare a unui bun
cu conditia Intretinerii pe viata
prezintd interes din considerente
ca are particularitatile sale carac-
teristice numai lui. Pe parcursul
dezvoltarii, Instrainarea unui bun
a atras atentia multor juristi, deoa-
rece, fiind un institut de drept care
isi are radacinile in dreptul roman,
contractul dat si in prezent trezeste
un interes deosebit.

Autonomia de vointa a partilor
este foarte mare, ele avind posibi-
litatea, dar si datoria de a detalia
cit mai bine un astfel de contract,
deoarece legea nu asigurd cadrul
juridic, precum la contractele nu-
mite. Astfel, ele sint libere sa sta-
bileascd ce norme il guverneaza
(pot fi ale unor contracte nenumite)
[7, p. 265]. Daca nu, se vor aplica
principiile generale din materia
obligatiilor atitea cite sint. S-a de-
cis in acest sens ca un contract nu
este nul pe motiv ca piritii nu au
acordat Intretinere, iar beneficiarul
acesteia a decedat la scurt timp,
deoarece legea nu prevede o astfel
de posibilitate, trebuind sa se {ina
cont si de caracterul aleatoriu.

Contractul de instrainare a unui
bun cu conditia intretinerii pe via-
ta este un contract de sine statator,
cu fizionomie juridicd proprie.
Este un contract civil — in sensul
ca apartine ramurii dreptului civil.
Este insa un contract cu o naturd
juridica complexa, deoarece:

- creditorul poate plati prin
instrainarea unui bun catre debitor
sau printr-o suma de bani;

- obiectul complex si caracte-
rul aleatoriu al contractului, chiar
dacda este un contract nenumit,
face ca, in urma admiterii actiunii
in rezolutiune, sa se restituie bunul
catre creditor si, odatd cu aceasta,
sd se redobindeasca dreptul de
proprietate asupra lui;

- in sfirgit, natura juridica
complexa a contractului 1si are
explicatia in faptul cd operatia
juridica 1n sine este complexa, ea
putindu-se cladi pe doua operatii
juridice care au insa aceasi finali-
tate — asigurarea intretinerii credi-
torului —, si anume:

a) dacad creditorul instrdinea-
za un lucru, intretinerea se infati-
seaza a fi pretul ei si, n acest caz,
prima operatie se infatiseaza a fi o
vinzare;
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b) daca, dimpotriva, creditorul
plateste o suma de bani, aceasta
poate valora imprumut;

c) situatia se prezintd mai clar
in cazul in care creditorul Instra-
ineaza un bun si, in acelasi timp,
o suma de bani, ambele pe contul
intretinerii asteptate de la debitor.

Sub acest aspect apare intere-
santd chestiunea calificdrii. Este
important a se stabili care dintre
cele doud obiecte prestate — lucru
sau suma de bani — sint precumpa-
nitoare valoric §i atunci se vor cu-
noaste regulile ce cirmuiesc anu-
mite masuri in cazul rezolutiunii.

Din definitia datd contractului
de instrainare a unui bun cu condi-
tia Intretinerii pe viatd se desprind
caracterele sale juridice, acestea
fiind, de regula:

o cu titlu oneros
aleatoriu
sinalagmatic
consensual
translativ de proprietate
intuitu personae
cu executarea succesiva
nenumit
negociabil
solemn
afectat de modalitati
patrimonial
de regula irevocabil
translativ de drepturi
principal.

Notiunea legald a contractului
analizat indica asupra caracterului
consensual al acestuia. Contractul
se va considera incheiat si va pro-
duce efecte juridice din momentul
exprimarii consimtdmintului par-
tilor asupra clauzelor esentiale,
in forma cerutd de lege, fara a fi
necesard transmiterea bunului. Re-
marcam ca unica clauza esentiala
legala a contractului este cea cu
privire la obiectul lui.

Contractul de instrainare a unui
bun cu conditia intretinerii pe viata
este sinalagmatic (bilateral). Obli-
gatia beneficiarului intretinerii de
a transmite un bun in proprietate
este corelativa si interdependenta
cu obligatia dobinditorului de a

OO O0OO0OO0OO0OO0OO0OO0OO0OO0OO0OOo0O0o
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oferi intretinerea in natura datorat,
intrucit ambele parti au obligatii
reciproce decurgind din contract.

Caracterul sinalagmatic al in-
tretinerii este evident in cazul in
care intretinerea se da in schimbul
unui bun, de vreme ce fiecare parte
isi asuma obligatii in considerarea
obligatiilor celeilalte parti. Acest
caracter nu este insa de esenta in-
tretinerii, fiind posibil ca aceasta
sa fie prestata si cu titlu de liber-
tate. Intr-un asemenea caz, mai rar
intilnit 1n practica, contractul este
unilateral.

Deoarece 1n diferite izvoare
contractul de intretinere are carac-
tere diferite, adica unii il privesc
ca unilateral, iar altii — bilateral,
ar fi bine sd venim cu o distinctie
intre contractele sinalagmatice si
cele unilaterale. Distinctia se ma-
nifesta prin urmatoarele:

1. Chestiunea riscurilor nu se
pune decit pentru contractele sina-
lagmatice. Intr-adevar, chestiunea
de a sti care dintre parti va suporta
pierderea lucrului prin caz fortu-
it, adicd chestiunea supravietuirii
obligatiei uneia dintre parti sau a
stingerii ei, presupune existenta
unei obligatii in sarcina fiecarei
parti.

2. Numai in contractele sina-
lagmatice poate exista actiunea in
rezolutiune §i exceptia non adim-
pleti contractus. Cind una dintre
parti nu-si executd obligatia, cea-
lalta parte este la rindul ei elibera-
ta de obligatia sa, de unde rezulta
cd ea poate sd ceara rezolutiunea
contractului, precum si sd se opuna
la cererea de executare a celeilalte
parti. Toate acestea presupun exis-
tenta unor obligatii reciproce.

Caracterul sinalagmatic al con-
tractului de intretinere este nein-
doielnic in cazul in care intretine-
rea se presteaza in schimbul unui
bun, Intrucit fiecare parte isi asu-
ma obligatii in considerarea obli-
gatiilor celorlalte parti. Dar acest
caracter nu este de esenta contrac-
tului de intretinere, astfel ca este
posibil ca intretinerea sa fie presta-
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ta si cu titlu gratuit, prin donatie
sau prin testament, ori pe calea sti-
pulatiei in favoarea altei persoane
decit cea care instrdineaza bunul
sau plateste capitalul, situatie 1n
care contractul este unilateral.

Ca si contractul de rentd via-
gera, contrgctul analizat este unul
aleatoriu. In literatura de specia-
litate se releva ca elementul ale-
atoriu persistd mai pronuntat in
contractul de intretinere decit in
cel de renta [4, p. 235]. Dacéd 1n ca-
zul contractului de renta sansele de
cistig, adica pierderea pentru parti,
depind doar de intinderea in timp a
obligatiei debirentierului (egald cu
durata vietii credirentierului), la
contractul de intretinere se adauga
si alte elemente aleatorii. Astfel,
continutul obligatiei de intretinere
a dobinditorului va datora supli-
mentar medicamente $i Ingrijirea
medicala respectiva, in functie de
costurile vietii (va suporta riscuri-
le inflatiei) etc.

Este un contract aleatoriu, de-
oarece existd sanse de cistig si
riscuri de pierdere pentru ambele
parti contractante, acestea depin-
zind de durata vietii intretinutului,
deci de hazard. Acest caracter este
prezent atit la data incheierii con-
tractului, cit si in cursul executarii
lui, deoarece intretinatorul se obli-
ga sa presteze Intretinerea pe toata
durata vietii intretinutului, cunos-
cuta fiind numai producerea certa
a evenimentului mortii, nu si data
la care va avea loc acesta.

Elementul aleatoriu incert al
contractului este durata vietii per-
soanei intretinute.

Contractul este aleatoriu atunci
cind cistigurile si pierderile par-
tilor contractante depind de un
eveniment incert, atunci de buna
seama cd Intretinerea este un ase-
menea contract [3, p. 25], din mo-
ment ce beneficiile si pierderile
partilor sint determinate de durata
vietii intretinutului, care depinde
de hazard; daca, prin ipoteza, in-
tretinutul are o viatd mai lunga, el
va fi cel iesit in cistig, Intretinerea
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ajungind sd depaseasca valoarea
bunului dat de el in schimb, iar in
caz contrar este In cistig intreti-
ndtorul, prestatia acestuia fiind in
acest caz de o valoare mai scizuta
decit aceea a bunului primit de el
de la intretinut. Dar, spre deosebi-
re de contractul de rentd viagera,
in cazul intretinerii factorul de
risc subzista chiar de la incheie-
rea contractului, indiferent daca
s-a prestat sau nu ceva 1n contul
intretinerii.

in misura in care se admite
insa ca intretinerea este o conven-
tie care poate fi Incheiatd si pe o
durata determinata, trebuie admis
ca ea poate avea si un caracter co-
mutativ, si nu numai aleatoriu.

Daca la contractul de renta
viagerd factorul de risc intervine
numai dupd trecerea unui termen
de la incheierea contractului, in
cazul intretinerii factorul de risc
— decesul creditorului intretinerii
— existd din momentul incheierii
contractului si este irelevant daca
s-a prestat sau nu ceva 1n contul
intretinerii [4, p. 265]. In cazul in
care contractul de intretinere s-a
incheiat pe o perioada determina-
ta, el va avea caracter comutativ.

Deoarece obligatia creditorului
persistd pe toatd durata vietii be-
neficiarului, urmind a fi executata
in permanentd, contractul de in-
strainare a bunului cu conditia in-
tretinerii pe viata este unul cu exe-
cutare succesivd. In pofida acestui
fapt, prin derogarea de la regula
stabilitd de art. 747 CC, incetarea
contractului pentru neexecutare se
va produce prin rezolutiune (desi
doar partial cu efect retroactiv [1,
p- 845]), si nu prin reziliere.

Este un contract cu executare
succesiva in timp, in privinta obli-
gatiei de a presta intretinerea, care
trebuie executata permanent, zi cu
zi, pe toata durata vietii intretinu-
tului. Notiunea legala a contractu-
lui analizat indica asupra caracte-
rului consensual al acestuia. Con-
tractul se va considera incheiat
si va produce efecte juridice din

momentul exprimdrii consimta-
mintului partilor asupra clauzelor
esentiale, in forma ceruta de lege,
fard a fi necesara transmiterea bu-
nului. Remarcam ca unica clauza
esentiala legala a contractului este
cea cu privire la obiectul lui.

Este un contract consensual,
care se incheie in mod valabil prin
simplu acord de vointa a partilor.
De regula, in practica partile in-
cheie contractul de intretinere in
scris, prin inscris autentic sau sub
semnatura privata [8, p. 65].

Daca, insa, pentru instrainarea
bunului care face obiectul con-
tractului legea prevede o anumita
forma, atunci, pentru valabilita-
tea conventiei, trebuie indeplinita
acea forma (de exemplu, forma
autentica este cerutd pentru Instra-
inarea terenurilor).

Contractul de Instrdinare a unui
bun cu conditia Intretinerii pe via-
ta este de fiecare data oneros, de-
oarece ambele parti urmaresc la
incheierea contractului propriile
interese patrimoniale. In schim-
bul bunului primit de la beneficiar
in proprietate, dobinditorul va da-
tora intretinerea corespunzatoare,
care reprezintd obiectul propriei
prestatii.

Intretinerea stipulata prin con-
tractul de instrdinare a unui bun
cu conditia intretinerii pe viatd
este profund marcata de caracterul
fiduciar al relatiilor dintre dobin-
ditor si beneficiar. Datorita naturii
specifice a obligatiilor asumate de
dobinditor, contractul de intretine-
re este strict intuitu personae. Po-
trivit alin. 3, art. 839 CC, creanta
de intretinere este insesizabila de
catre creditori.

Este de reguld un contract cu
titlu oneros, pentru ca intretinerea
este prestatd in schimbul unui bun
sau al unei sume de bani. El poate
fi insa §i gratuit, prestarea intreti-
nerii constituind o libertate facuta
sub forma donatiei sau a legatului
testamentar cu sarcini, sau a stipu-
latiei pentru altul (tertul beneficiar
fiind creditorul intretinerii).
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Contractul de intretinere face
parte din categoria contractelor
translative de drepturi. Dreptul
de proprietate asupra bunului mo-
bil sau imobil este transmis de la
beneficiar dobinditorului, la fel
cum dreptul de proprietate asupra
obiectului prestatiilor intretinerii
se transmite de la dobinditor bene-
ficiarului, pe masura savirsirii lor.

Beneficiarul poate sa-si rezerve
uzufructul, transmitind doar nuda
proprietate in schimbul intretinerii
obtinute. Datorita caracterului sau
translativ de drepturi, contractul
de instrainare a unui bun cu con-
ditia intretinerii pe viatd are multe
tangente cu contractul de renta,
contractul de donatie, contractul
de vinzare-cumpdrare, alte con-
tracte translative. Pornind de Ia
apropierea pe care o are ca $i con-
structie juridica cu contractul de
rentd viagera, legiuitorul permite
partilor sa extinda aplicarea nor-
melor ce guverneaza contractul de
rentd viagera asupra contractului
de instrainare a unui bun cu con-
ditia intretinerii pe viata (alin. 4,
art. 839 CC).

In pofida tuturor asemanarilor,
datorita trasaturilor sale proprii,
contractul analizat este unul nu-
mit, de sine statdtor, distinct de
toate celelalte contracte.

Este un contract translativ de
proprietate, deoarece intretinerea
se presteaza in schimbul dobindi-
rii unor bunuri sau a unei sume de
bani, efectul translativ producindu-
se Intocmai ca in cazul contractu-
lui de vinzare-cumparare. Se mai
subintelege cd contractul dat este
translativ de proprietate, fiindca se
realizeaza transferul dreptului de
proprietate asupra bunului de la
intretinut la Intretinator.

Este un contract incheiat intui-
tu personae, deoarece el se incheie
in considerarea calitatilor perso-
nale ale partilor, motiv pentru care
obligatia de intretinere este o obli-
gatie de a face, strict personald si
netransmisibild. Daca in contract
exista o pluralitate de creditori sau
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debitori, obligatia de intretinere
este indivizibila, nefiind suscepti-
bila de executarea partiala. Potri-
vit alin. 3, art. 839 CC, creanta de
intretinere este incesibila si insesi-
zabild de catre creditori.

Dreptul de intretinere este un
drept personal, netransmisibil
prin succesiune, care se stinge
prin moartea beneficiarului. S$i
obligatia debitorului Intretinerii
(Intretindtorului) este intotdeauna
o obligatie de a face, strict per-
sonald si netransmisibild. in mod
exceptional, se admite totusi ca, n
cazul unei Tmpiedicari obiective si
temporare a debitorului de a presta
intretinerea, ea ar putea fi executa-
td de un mandatar sau de un nego-
tiorum gestor.

In practica judiciara s-a decis ca
,,dreptul de intretinere este un drept
personal i, ca atare, netransmisi-
bil prin succesiune, stingindu-se
la moartea beneficiarului”. Acest
caracter al creantei de Intretine-
re nu influenteaza insa caracterul
patrimonial al actiunii in anularea
contractului pentru lipsa consimta-
mintului la intocmirea lui.

Contractul de Instrainare a unui
bun cu conditia intretinerii pe viata
este un contract nenumit, in sensul
cd, desi adesea intilnit n practica,
nu beneficiazd de o reglementare
juridica proprie, nici in vreo lege
speciald [7, p. 65]. De aceea, el
este supus normelor si principiilor
care guverneaza materia contracte-
lor In general. Desi nereglementat
legal, existenta contractului de 1n-
tretinere este recunoscutda unanim
in literatura juridica si in practica
judiciara.

Importanta detalierii contrac-
tului de catre parti se constata, de
reguld, 1n caz de litigii, atunci cind
prezenta sau lipsa unei clauze se
dovedeste a fi capitald. In absenta
unei prevederi contractuale expre-
se, nu are relevanta ca beneficiarul
intretinerii are suficiente mijloace
materiale, obligatia conventionala
de intretinere neconfundindu-se
cu cea legald. Mai mult, faptul ca

0

reclamantul si-a angajat o menaje-
rd arata ca piritii nu isi indeplinesc
obligatiile asumate prin contract,
si nu cd primul are o situatie ma-
teriala buna, nemaifiind necesara
intretinerea.

Sint situatii cind vointa liberd a
partilor este neclara si apar discu-
tii in legdtura cu calificarea con-
tractului.

Delimitarea fata de vinzare-
cumparare se face stabilind obli-
gatia principald, contractul fiind de
intretinere dacd suma de bani re-
prezintd mai putin de jumatate din
valoarea bunului instrainat; altfel el
va fi de vinzare-cumparare.

Delimitarea fatd de donatia cu
sarcini este mai dificila, trebuind
stabilita vointa partilor, scopul
urmadrit si, in cele din urma, exis-
tenta sau inexistenta a ceea ce se
cheama animus donanti.

Pe linga problemele legate de
continut si executare, se adauga
una deosebitd — aceea a desfiin-
tarii contractului de intretinere.
Cum contractul a fost incheiat
prin acordul partilor, el poate fi si
desfiintat in acelasi mod, aplicind
principiului disponibilitatii. Pot
aparea doud situatii:

1) daca partile restituie in in-
tregime prestatiile facute, putem
considera cd respectivul contract
este destinat ex func;

2) daca partile convin sa nu re-
stituie in intregime prestatiile, se
pune problema naturii juridice a
celor ramase la parti. Consideram
ca trebuie privite ca fiind obiectul
unor liberalitati.

Atunci cind, prin conventie,
partile au convenit sa noveze obli-
gatia de intrefinere asumata prin-
tr-un contract de vinzare-cumpa-
rare cu clauza de intretinere intr-o
noud obligatia, se considera stinsa
obligatia de intretinere prin vointa
partilor atita vreme cfit s-a acceptat
novatia.

Atunci cind partile nu fac apli-
carea principiului mutuus disensus
si se adreseaza instantei, jurispru-
denta si teoria au avut de stabilit
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ce prestatii se restituie si de catre
cine, precum si ce institutie ope-
reaza: rezolutiunea sau rezilierea?

Datorita caracterului alimentar
al prestatiei debitorului, am putea
fi tentati sa calificam contractul ca
fiind unul cu executare succesiva.
Totusi, transferul dreptului de pro-
prietate se realizeaza imediat. In caz
de neexecutare a obligatiilor, con-
tractul va fi desfiintat [10, p. 45].

Efectele desfiintarii fata de
parti sint specifice contractului de
instrainare a unui bun cu conditia
intretinerii pe viata:

- bunul revine in proprietatea
intretinutului, cu efecte ex tunc;

- Intretindtorul nu va restitui
contravaloarea folosintei bunului;

- Intretinutul nu va restitui va-
loarea intretinerii.

Dupa cum se observa, intilnim
atit efecte tipice rezolutiunii, cit
si efecte pe care numai rezilierea
le produce. De altfel, in practica
unor instante s-a decis ca rezilie-
rea contractului de instrdinare a
unui bun cu conditia intretinerii pe
viata se poate dispune numai daca,
din culpa debitorilor, creditorul nu
a primit intretinerea cuvenita, iar
nu si in cazul 1n care obligatia nu
s-a executat din culpa beneficiaru-
lui Intretinerii care o solicita.

Opinia majoritara sustine ca
termenul ce trebuie folosit este re-
zolutiune, deoarece rezilierea pre-
supune ca obligatiile ambelor parti
sd aiba caracter succesiv. Neresti-
tuirea intretinerii si a folosintei se
datoreaza caracterului aleatoriu
al contractului si unei asa-numite
compensdri a celor doud contra-
prestatii [9, p. 165].

In opinia noastra, avem de a
face cu o constructie juridica spe-
ciala, ce rezultd chiar din carac-
terul nenumit al contractului de
instrdinare a unui bun cu conditia
intretinerii pe viatd, domeniu clar
de manifestare a autonomiei de
vointd. Caracterul special al aces-
tei constructii face ca, desi cu exe-
cutare succesiva, situatie in care
de reguld opereaza rezilierea, 1n
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acest caz restituirea priveste nu-
mai prestatiile intretinutului, nu si
pe ale intretinatorului, cu toate ca
in chip firesc restituirea unor sume
de bani ar fi posibila.

Consideram cd in cazul con-
tractului de instrdinare a unui bun
cu conditia Intretinerii pe viata
opereaza o rezolutie mult diluata,
apropiata de reziliere, din urma-
toarele motive:

- Imprejurarile de fapt care
duc la desfiintarea contractului in-
vedereaza, de regula, culpa intre-
tindtorului, prestatia intretinutului
(transferul dreptului de proprieta-
te) fiind executata. Cel ce are inte-
resul sd primeasca prestatiile este
intretinatorul, interes reprimat de
principiul nemo auditur propriam
turpitudinem alegans;

- nu se restituie contravaloa-
rea folosintei, dar nici valoarea
intretinerii, lucru ce crecaza echi-
tate si este justificat de caracterul
aleatoriu al contractului. Totdata,
fiind un contract nenumit, partile
pot stabili ele insele ca si aceste
prestatii sa se restituie.

In concluzie, desi opinia majo-
ritard a doctrinei §i practicii este
ca avem de a face cu rezolutiunea

contractului de instrdinare a unui
bun cu conditia intretinerii pe via-
ta, consideram ca, avind in vede-
re efectele pe care, in principiu,
aceasta le produce, mult mai po-
trivit ar fi sa se foloseasca simplu
termenul desfiintare.

Recenzent:
Veronica GISCA,
dr. in drept, conf. univer.
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