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SUMMARY

In this scientific article the problem of unification of terms being used by the legislator has been considered based on
analysis of the current Civil procedural code, Commercial procedural code and the Code of adiministrative proceedings of
Ukraine. As a result, there have been distinguished the approaches for procedural terminology to be unified within relevent

branches of law.
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SUMAR

In articol este abordati problema unificirii termenilor utilizatii de leginitor, in baza analizei Codului de proceduri civila,
Codului de procedura comerciald si Codului de procedurd administrativa ale Ucrainei. Sunt identificate directiile de unifi-
care a terminologiei procesuale In cadrul ramurilor respetcive de drept.

Cuvnte-chie: unificare, terminologie procesuala, ramura de drept, institutia de drept.

PE3IOME

B nHayuyHOIl cTaTheé Ha OCHOBAaHUHU aHaIu3a ACHCTBYIOIMX [pakJaHCKOTO MpoIlecCyaJbHOro U XO03SHCTBEHHOIO
MIPOLECCYAIbHOTO KOAEKCOB YKpauHBL, a Takke Kojekca aqMHHHCTPAaTMBHOIO CyJONpPOU3BOAA YKpauHBI pacCMOTpEHA
npobsieMa yHU(HKAIMHA UCIIONb3YEMBIX 3aKOHOJATENIEM TEPMHUHOB. B pesynbrare BBIIEICHO HANpaBiICHUs, MO0 KOTOPHIM
JOJDKHA YHH(DUIIMPOBATHCS MPOLIECCyaabHasi TEPMUHOJIOTHS B IIPE/ieNiaX COOTBETCTBYIOIINX OTPACIIEH MpaBa.

KitroueBsie cioBa: yHU(DUKAIHS, TpoIieccyalbHas TS PMUHOJIOTHS, OTPacilb IIpaBa, MHCTUTYT MpaBa.

nification of law is one of the

most important trends in the
development of legislation. This
trend can be performed in vari-
ous forms, one of which is bring
to the inner semantic unity and co-
herence of legal terminology. The
development of relevant issues
is an important area of scientific
inquiry, because effectiveness of
improving the legal regulation of
social relations in general depends
on the effectiveness of the solving
of these issues.

V. Babaev, E. Belyanevych, V.
Bobrik, A. Gratsianov, S. Khy-
zhnyak and other scientists have
dedicated their works to the issue
of law unification. Basically, sci-
entists have drawn their attention
to the formulation of the concept
of unification, separation of its
features, types and forms, estab-
lished the role of law unification

in the development of the legal
system. There have been also dis-
cussed in the legal literature the
issues of unification of terminol-
ogy of the normative-legal acts as
from a general theoretical point
of view, and with regards to the
specific subject of legal regulation
of certain areas of law (private
international, land, etc.). But the
question of unification of proce-
dural terminology still remains un-
solved. Although its consideration
is extremely important, and there
is an urgent need in solving the
existing problems in this context.
In particular, it is confirmed with
the fact that the branch procedural
sciences, in its majority, is devel-
oping quite slowly in Ukraine, and
legislative work on the reform of
procedural legislation to a con-
siderable degree remains without
sound scientific support [3, p. 95].

The purpose of this article is to
identify the areas of unification of
procedural terminology within the
civil procedural law, commercial
procedural law and administrative
proceedings.

As V. Babaev noted the demand
of unification of procedural termi-
nology is caused by reasonable ne-
cessity of uniform application of
the basic normative-legal acts [2,
p. 141]. And, indeed, any form of
unification assumes primarily the
elimination of ambiguity of the
words and phrases in the law-mak-
ing procedure, their anachronism
and vagueness in order to use in
the text of regulation the uniform,
universal terminology that is an
integral part of unification cycle
and largely reflects its legal nature
[4, p. 118]. However, the same un-
derstanding and interpretation of
procedural terms always results
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in their identical legal application,
and therefore - its identical legal
realization in normative-legal acts
in which the procedural terms find
their external representation.

Thus, the unification of proce-
dural terminology is a system of
means, techniques and methods
by which terminological unity and
internal consistency of procedural
terms is ensured, and as a result,
the uniformity of application of
the law norms in which procedural
terms found their consolidation.

Based on this, the unification of
terminology within the procedural
branches of law is necessary for;

1) elimination of the differenc-
es between procedural terms and,
consequently, between the nor-
mative-legal regulations in which
they are fixed;

2) ensuring the uniform appli-
cation of the law;

3) improving the quality of and
efficiency, ensuring clarity and
accessibility of procedural law in
general.

Within this scientific explora-
tion, we focus on the problem of
unification of procedural termi-
nology within the three branches
of law: civil procedural law, com-
mercial procedural law and ad-
ministrative proceedings.

The subject and method of legal
regulation of specified branches of
law lead to the use of the identical
procedural terminology in the rel-
evant legal provisions, in which the
key areas of unification should be:

1) use of the same terms to de-
scribe the same phenomena and
legal institutions within the same
branch of law.

Recently, legislators are not very
concerned to give the same legal
phenomena or institutions only one
title, and often use similar words
or phrases to name them within
one branch of law. It can be clearly
traced when amending the existing
normative-legal regulations.

In particular, after introduction

0

of the amendments to part 2 of
art. 35 of Civil procedural code of
Ukraine the same members of civil
process received two similar names
— «third parties who do not claim
independent requirements concern-
ing the subject of the dispute'» and
«third parties who do not claim in-
dependent requirements on the sub-
ject of the dispute».

In paragraph 8 of part 1 of art.
3 of Code of administrative pro-
ceedings of Ukraine the following
phrase is fixed «an administrative
appeal is filed» and in art. 104 of
the same Code the term «bring-
ing of an administrative appeal»
is used.

After the addition of the Civil
procedural code of Ukraine in the
art. 158-1 a new term appeared —
«a party of the court proceeding»
(part 6 of this article). Although
the question remains: what legis-
lators meant by it? Because ear-
lier in the Civil procedural code
of Ukraine there are used three
phrases that can be correlated with
the specified term, «a party of the
civil process», «a person partici-
pating in the case» and «persons
present in the courtroomy.

As the last example shows, the
use of different terms complicates
the perception of legal norms, and
as a result — their application in
practice. Therefore the internal
inconsistency of procedural ter-
minology of the normative-legal
regulations must be overcome by
its unification.

In this regard, we cannot agree
with the opinion appeared in the
legal literature that the using of
various synonyms in normative
regulations is appropriate in order
to avoid the tautology [4, p. 124-
125].

One of the requirements put in
legal theory to legal norms is their
accuracy and certainty, which ex-
cludes the use of the synonyms to
describe the same phenomena and
legal institutions in text of norma-
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tive-legal regulations. At the same
time the use of identical clear legal
terms not only improves a clear
statement of the law norms, but
also provides complete legal defi-
nitions, facilitates their perception
and subsequent application;

2) use of the words and phrases
which are identical by its lexical
form for description of the identical
phenomena and institutions in vari-
ous procedural branches of law.

Here is an example. In the Civ-
il procedural code of Ukraine the
start of civil legal proceedings is
connected with the legal fact the
opening of proceedings of the case
(art. 122 of Civil procedural code
of Ukraine). A similar provision
is found in the art. 107 of Code
of administrative proceedings of
Ukraine. Meanwhile, commercial
procedural law names the similar
legal fact differently - namely, as
bringing cases in the Commer-
cial Court (art 2 of the Commer-
cial procedural code of Ukraine).
Thus, in the various procedural
branches of law the identical legal
facts, with which the procedural
law binds the identical legal ef-
fects, are indicated by the phrases
with different lexical form, name-
ly «the opening of proceedings of
the case» and «bringing a case».

The above example is not
unique. In the outlined branches of
law, there are other identical pro-
cedural institutions that are named
differently by the legislator: to pro-
vide evidence (art. 133 Civil pro-
cedural code of Ukraine, art. 73 of
Code of administrative proceedings
of Ukraine) and preventive mea-
sures (section V-1 of Commercial
procedural code of Ukraine); pro-
ceedings before the court hearing
(chapter 3, section III of Civil pro-
cedural code of Ukraine), prepara-
tory proceedings (chapter 2, sec-
tion III of Code of administrative
proceedings of Ukraine) and prep-
aration of the materials for consid-
eration in the first instance (section
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IX of Commercial procedural code
of Ukraine); appeal proceedings
(chapter 1, section V of Civil pro-
cedural code of Ukraine, chapter 1,
section IV of Code of administra-
tive proceedings of Ukraine) and
reviewing of judgments in appeals
(chapter XII of Commercial proce-
dural Code of Ukraine) and others.

Thus, this approach in unifica-
tion logically results from the pre-
vious one: using the same terms to
describe the same phenomena and
legal institutions within the same
branch of law these identical le-
gal phenomena and institutions in
all areas of procedural law should
be equally named. Thus the cor-
responding lexical form must be
absolutely identical for ensuring
of the optimum unification in all
relevant branches of law;

3) ensuring of the uniform in-
terpretation of the meaning of
identical by the lexical form proce-
dural terms in different procedural
branches of law. It should be noted
that the main feature of this inter-
pretation should be clear compli-
ance with the content of the nature
of the displayed phenomenon.

Let us focus on the institution
of separate decisions. Thus, in ac-
cordance with part 1 of art. 211 of
Civil procedural code of Ukraine a
separate decision is to be resolved
by the court when violations of the
law have been determined during
proceedings and the reasons and
conditions which caused this vio-
lation have been indicated. A sim-
ilar legal norm is in the part 1 of
art. 166 of Code of administrative
proceedings of Ukraine, although
without indication on the necessity
to distinguish the reasons and con-
ditions that caused the violation.
At the same time, the part 2 of the
same article contains a provision
under which the court may also, if
necessary, resolve a separate deci-
sion on presence of the grounds for
consideration of the issue of bring-
ing to the responsibility the persons

whose decisions, acts or inactions
are recognized illegal. In this case
the Commercial Court, as follows
from part 1 of art. 90 of Commer-
cial procedural code of Ukraine
has the right to resolve a separate
decision not only in the situation
when a fact of law violation is as-
certained during the proceedings,
but also when defects in the opera-
tion of the enterprise, institution,
organization, government or other
authority are defined.

Thus, the term «a separate de-
cision» although is used by leg-
islators in different procedural
branches of the law in the same
lexical form, but has a slightly
different meaning, and therefore
- different interpretations. In this
regard, there is need in unification
of appropriate procedural institute
in the above areas;

4) the use of the uniform de-
fined procedural terminology,
which construction should be
based on unified concept, specify-
ing the general properties of the
legal nature of the regulated ge-
neric phenomena.

A number of requirements are
set for dictionary definitions in the
science dealing with terms. These
definitions should: contain only the
essential features of the concept;
to be proportionate to the concept,
systemic (i.e. reflect verbally spe-
cific and type relations in the sys-
tem of the terms), short and clear;
to be expressed in accordance with
the norms and rules of the language.
However, the definition should not
be tautological [6, p. 70].

These requirements can be put
forward to legal definitions as
well. Moreover, as it is observed
in the legal literature, legal defi-
nitions should adequately reflect
the nature of the phenomenon that
1s defined, based on a consensus
in the legal relationship and to
be discursive, that is located in a
specified logical «bind» with pre-
vious widely accepted definitions,
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fundamental definitions of current
legislation [5, p. 72-73].

Procedural  legislation  of
Ukraine contains definitions that
are both duplicated and not, in its
various branches.

Among all the definitions of the
most common is the determination
of evidence, which is with minor
variations duplicated in all three
branches being analyzed (part 1
art. 57 of Civil procedural code
of Ukraine, part 1, art. 69 of Code
of administrative proceedings of
Ukraine, part 1 art. 32 Commer-
cial procedural code of Ukraine).
Besides, in the provisions of the
Commercial Procedure Law (part
2, 3 art. 21 of Commercial proce-
dural code of Ukraine) and Ad-
ministrative Justice (paragraphs
8,9, part 1, art. 3 Code of admin-
istrative proceedings of Ukraine)
the definitions of the parties — the
plaintiff and the defendant, are
fixed with some tonal differences.

However, some definitions,
although they are universal, are
reflected only in one codified act.
So only part 1, art. 101 of Code
of administrative proceedings of
Ukraine contains a fixed definition
of procedural terms.

These examples indicate that
the unification of procedural defi-
nitions should be aimed not only
at ensuring of uniform reflec-
tion of their content in different
branches of law, but also at regu-
lation of their distribution within
these branches of law;

5) saving the peculiarities of a
general form as well as the content
of individual special procedural
terms taking into account specific
nature of the subject and method
of legal regulation of each branch
of procedural law.

Along with the terms which
are identical both in content and
in their form, each procedural
branch of law has special terms
used to refer to those legal phe-
nomenon or institutions that dif-
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fer by their specific legal nature
within its subject and method of
legal regulation. Thus, in particu-
lar the writ and special proceed-
ings (section II, IV of Civil proce-
dural code of Ukraine) are these
type institutes and relevant terms
of for the civil procedural law. In
commercial procedural law a spe-
cial institute of pre-court settle-
ment of disputes is stipulated as
a special procedure (chapter II
Commercial procedural code of
Ukraine). Short proceeding is a
specific procedure for solving the
disputes in administrative justice
(art 183-2 of the Code of adminis-
trative proceedings of Ukraine).

The appropriate special terms
reflect the characteristics of in-
dividual procedures for handling
and resolving the cases within
each specific procedural law, and
as a result are not subjects of in-
ternal semantic coherence;

6) use the same terms to refer to
procedural fictions, assumptions,
which by using technical and le-
gal method are announced to be
existing and become compulsory
through their consolidation into
the law.

V. Babaev notes that fiction
does not reflect the objective truth
of legal relationships that must be
regulated, but only fix an artificial
model of events in ascertaining
of different legal facts [1, p. 28].
Fictions are not common in the
national legislation: they are used
only in exceptional cases, like in-
consistency of a legal form and
social content of regulatory provi-
sion [4, p. 123].

As arule, these are fictions that
cause the appearing of procedural
legal relationships. Thus, in accor-
dance with part 2 art. 121 of Civil
procedural code of Ukraine, if the
plaintiff pursuant to the court de-
cision in due time fulfils the re-
quirements stipulated in articles
119 and 120 of the Civil procedur-
al code of Ukraine, and pays the

&

amount of court fee, the claim is
considered as filed on the day of
its initial submission to the court.
A similar provision contains part 3
art. 111-20 of Commercial proce-
dural code of Ukraine. The Code
of administrative Proceedings of
Ukraine in the legal norm of part
2 of art. 108 stipulates that if the
plaintiff eliminates the defects of
the claim within the period stipu-
lated by the court, it shall be con-
sidered as filed on the day of its
initial submission to the Adminis-
trative Court.

While the content of speci-
fied procedural fiction in all three
branches of the law is identical, the
form of fiction is different, which
in this case requires to be unified.
F.e. Civil procedural code and
Commercial procedural code of
Ukraine use the term «due termy»
to determine the period within le-
gal norm. Meanwhile, in the Code
of administrative proceedings of
Ukraine the phrase «period stipu-
lated by the court» is used by leg-
islator to designate the identical
institution, which is meant, by the
way, in all three cases.

The procedural fictions that
cause the termination of the legal
relationship are less common. For
example, in part 4 art. 254 Code
of administrative proceedings
of Ukraine it is stipulated that if
the appeal period is renewed, it is
considered that the resolution or
court decision did not enter into
force. In the norms of commercial
procedural and civil procedural
law this correspondent fiction is
not present. Although, we believe
that this norm can be used for
regulation such civil procedural
relationships as law analogy (part
8 art. 8 of Civil procedural code of
Ukraine).

For the above reasons, in this
aspect the unification of terminol-
ogy of procedural fictions should
be aimed not only at bringing to
the internal consistency of their
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form, but also to ensure the place-
ment and arrangement of legal
norms in which these fictions are
reflected, in all procedural branch-
es of law in which they should be
applied;

7) ensuring of the use of a uni-
fied terminology of procedural
prejudgements —facts ascertained
by other decision that became into
force.

Prejudicial connection of the
decisions in civil, commercial or
administrative cases is explained
with a situation when the same
facts may cause different legal
consequences. For example, the
fact of damage may be included
in the subject to be proved in the
administrative case, which aims
to appeal unlawful actions of the
authorities, and in the civil case
with the main purpose during con-
sideration and resolution to com-
pensate the losses caused by such
unlawful acts.

Procedural prejudgements is
reflected in the norms of civil
procedural and commercial pro-
cedural law as well as adminis-
trative proceeding law. F.e. in ac-
cordance with part 2 of art. 35 of
Commercial procedural code of
Ukraine the facts ascertained by
the decision of the Commercial
Court (other body that consid-
ers commercial disputes), except
those facts ascertained by a court
of arbitration, while consider-
ing one case shall not be proved
again when other disputes are be-
ing resolved with participation of
the same parties. In addition, the
judgment of the civil case, which
came into force is mandatory for
commercial court on the facts as-
certained by the court and relevant
to the dispute (part 4 art. 35 of
Commercial procedural code of
Ukraine). In the Code of admin-
istrative proceedings of Ukraine
(part 1 art. 72) and the Civil pro-
cedural code of Ukraine (part 3
art. 61) this norm is distinguished
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slightly differently: the circum-
stances ascertained by the court
decision in administrative, civil or
commercial case, which came into
force shall not be proved when
considering other cases with par-
ticipation of the same person/s re-
lated to these circumstances.

In these legal norms not only
different procedural terminology
is used - these norms differ by
their content. Namely in Commer-
cial procedural code of Ukraine
two terms are used: «the facts as-
certained by a decision» and «the
facts ascertained by the court and
which are relevant for the solving
of the dispute». Meanwhile, in the
norms of Civil procedural code of
Ukraine a different phrase is used
to determine the identical concept
— «the circumstances ascertained
by court decision.» The difference
in the content of the above provi-
sions is that unlike the Civil pro-
cedural code of Ukraine and Code
of administrative proceedings ,
the Commercial procedural code
of Ukraine does not contain the
mandatory requirement regarding
participation of the same person/s,
related to the circumstances as-
certained, during case consid-
eration. Thus in part 2 of art. 35
of Commercial procedural code
of Ukraine necessity in partici-
pation of the same parties in the
corresponding case is fixed, and
in part 3 of the same article it is
pointed out that prejudicialness of
the facts depends on whether they
have importance for resolving the
dispute.

Based on the specified above,
the terminology of procedural pre-
justices is a subject of unification
in the context of their form and
content of the relevant provisions.

The comparative analysis of
procedural terminology within the
branches of civil procedural, com-
mercial procedural law and ad-

ministrative justice allowed us to
conclude that the main directions
of the unification of this terminol-
ogy should be:

1) use the same terms includ-
ing procedural fictions, including
the defined procedural terminolo-
gy and procedural prejudgements,
to determine the same legal phe-
nomenon and institutions within a
single, and all procedural branch-
es of law;

2) saving the peculiarities of a
general form as well as the content
of individual special procedural
terms taking into account specific
nature of the subject and method
of legal regulation of each branch
of procedural law.

The conclusions made in this
research and the suggestions de-
termine only in general the main
directions of the appropriate uni-
fication, providing prospects of
further scientific studies.
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AHHOTAIUA

Crarbps TMOCBALICHA PACKPBITUIO CYIIHOCTHOI'O COACPKAHUSA HOPMATHBHO- LEHHOCTHBIX IIPU3HAKOB ITpaBa, HEHHOCTHU
ImpaBa, B COBPpEMEHHOM O6I_HeCTBe 1 pOJIKM TPABOBOI'0 aKTa B CUCTEME COUMOHOPMATHBHOT'O PETYINPOBAHUS.
KuroueBrie cioBa: ICHHOCTh IIpaBa, HOPMATUBHOCTL IpaBa, HCHHOCTHLIC CBOWCTBa nmpaBa, COIIMOHOPMATUBHOC

pEryiIupoBaHUeE.

L aw in the system of legal val-
ues of a universal diffusion
is characterized by isolation. This
separateness lies in the underly-
ing fundamentals of law. There is
a need to study existential-axio-
logical criteria that will reveal his
legal status in the system of legal
values in society.

O. Panfilov, analyzing the role
of the existential, axiology writes:
“Unlike the verities of knowl-
edge, values, existential mean-
ings cannot simply be transferred
and taught to the man: they open
themselves as” truths “of subjec-
tive being.[1]

Axiology is the existential
points to his world-existential
characteristics that reveal its pur-
pose and role in the standards sys-
tem of the society. Existential-ax-
iological characteristics of the law
reveal its humanistic orientation,
which is reflected in the system of
legal relations and institutions.

In literature distributed axiolo-
gy-relative concept of law. How-
ever, the philosophical-method-
ological basis for existential anal-
ysis law axiological-emerged. So,
A.A. Ivin specifies that “the legal
rule is imposed and socially sanc-
tioned score” [2], it does not emit
any objective (informative) items
in the component structure [3] of
the evaluation and the logic of
norms [4]. However, the law has
an existential-reason being that

axiological found in mutual re-
spect actors in legal relations. I.
A. I’in notes that “... law is the
unseen presence, but objectively
situation was the line that sepa-
rates every living human spirit
from the other and at the same
time connecting it with him” [5].

Law value recreates border be-
tween subjects of communicating
that reflects his existentially-axio-
logical value in society. B.A. Kis-
tiakowsky, analyzing regulatory
axiological role of law, wrote: “...
the normative notion of law, on
the one hand, rests in the purely
ethical values, on the other - it is
rooted in the cultural benefit of
the public” [6]. This duality of
social rights is overcome by its
nature before the existential-valu-
able cut.

Law as many values as neces-
sary aspects requires in its study of
those value approaches [7]. Alex-
eev displays the concept of nor-
mative system of law, in which it
“... exists and functions according
to the laws of holistic education,
the laws of organic systems” [8].
Organic relationship to the value
of reality right is found in the nor-
mative hierarchy of values.

Law is the dominant value in
ascending hierarchy of norma-
tive values. Analyzing the social-
ist society, S.S. Alekseev wrote:
“the social value of law means
that law under socialism must be

recognized as a social good.” The
value of the right in S. S. Alekse-
eva meant that it has two quali-
ties: standard and formal clarity
of law [9]. Although these quality
standards are reflections of their
political forms of existence and
relate to political and legal char-
acteristics.

As noted by the Russian scien-
tist I.V. Paterilo value dimension of
the law to be with all the diversity
of domestic content of the law, im-
personated in its rules, principles,
institutions, functions, symbols,
etc [10]. S. Nerseyants wrote: «in-
terpret as a specific law to correct-
ly value, purpose and form, and it
was from these positions to make
appropriate value-legal judgments
and estimates on the legal mean-
ing of the empirically given law
(positive law) [11]. S. Nerseyants
treats the value as a Trinity of for-
mal freedom, equality and justice
[12]. Formalization of axiological
institutionalization of law in soci-
ety restricts its status. The purpose
and the form was have subjective
because depends on the political
organization of society. Discursive
symbolic freedom without social
bases individualizes and idealizes
law limits its antic status in the so-
cial space. Ontology value of law
has a social nature, which mani-
fests itself in an existential way.
Therefore existential laws formed
socionormative objective system



FEBRUAIE 2013

of regulation, where the subject
has concrete a certain status. L.
Karsavin writes: “An individual
is not an object of law, binding
and compelling, but the subject,
individualized and realization of
only rules of law, and therefore his
rights. Legal qualitating not pecu-
liar to him alone: it is equally ap-
plicable to other individuals of his
people, age, culture [13]. “There-
fore, unity of law indicates its
quality which manifests itself in
the specific socio-normative regu-
lation. Legal quality reveals its
ethical and regulatory features in
the system of social relations. In-
tegrity qualitating law in the sys-
tem of society is the backbone ele-
ment of law [14]. Thus, in modern
Russia holistic qualitating rights
are affected by a disorganized sys-
tem of institutions of civil society,
which blocks objective and com-
prehensive implementation of its
provisions.

Intersubjective connection is
established in law in accordance
with the objective forms of social
relations, in which the subject has
a certain status. There is a prob-
lem with the definition of the na-
ture of relationships in the value
Intersubjective boundaries of law.
V.S. Nersesyaits attributed this
problem to the problem of legal
equality. He writes that “the legal
equality - equality of free and in-
dependent legal entities from all
scale, uniform rate equal to the
least.” However, the entity may be
constrained and subject to formal,
symbolic measure of equality.

Formal symbolic measure of
equality is a condition only insti-
tutionalize law in specific ways.
Vladimir Solovyov correctly wrote
that “the right to freedom of each
is conditioned not only the equal-
ity of all, but also the actual con-
ditions of the equation.” Universal
equality (in equal measure, shape
and scale) can not be used as the
value foundations of law, since it
does not account sociogenetic and

existential characteristics [15].
A.L. Subetto writes: “... immoral,
individualistic freedom of man is
his lack of freedom, turning at the
social level to the decay of capital-
ist society and its transformation
into a “cheloveynik” as a crowd of
people - “neokochevnikov” has no
connection with each other, except
for formal ties of law, non-even
love of country, a common history
and a common culture ... “ [16].
Objectively legitimate equality
(as meaningful integrity) is able to
identify effective ways of imple-
menting the law.

Thus, the basis of law inter-
subjective disclosed in an objec-
tively legitimate equality, which
are formed humanistic semantic
structures of its norms.

Value (ontological-humanis-
tic, existential) property laws are
found in the philosophical concept
of 1. Kant. Kant pointed out that
“civil state, considered only as a
legal status, based on the follow-
ing a priori principles: 1) freedom
of every individual as a human be-
ing, and 2) equal to each other as
a subject, and 3) the independence
of each member of the community
as a citizen” [17].

These properties form the
rights of his spiritual and philo-
sophical reflection forms. There-
fore, due to the civil status of a
priori spiritual essence of practical
consciousness. On this occasion,
Hegel said that “the soil is gener-
ally a spiritual law, and the closest
place and the starting point - the
will, which is free, so that freedom
is its substance and the definition
of a system of law and the king-
dom of the exercise of freedom,
peace of mind generated by him-
self as a kind of second nature”
[18]. The exercise of freedom re-
flects the existential basis of law
in the system of society, which is
revealed in the system of laws and
freedoms, legal relations and legal
institutions. Subject of law within
the boundaries of the exercise of
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freedom is included in the value-
existence reality where his expe-
riences are intertwined with-ness
premises standards. Virtuality of
law reflected in the dialectic of
being a conglomerate and should
form a special area of social rela-
tionships. Social relationships in
the law are subject to the hierar-
chy of values.

Ontological-humanistic prop-
erty rights ownership to reveal its
integrity collectivist society. Col-
lectivist integrity in law implies a
dialectical relationship discretion-
ary freedom and its limits, which
is presented in rights and duties.

On this occasion, N. Korkunov
notes that “the existence of legal
freedom suggests that the human
will is opposed to the will of an-
other, which he often recognizes
another man, for him outwardly
will, as well as part of his own, that
is, it is based on, and he owned a
conviction” [19]. Dispositive free-
dom in law is manifested through
conviction rightful and legitimate
action. Conditions are reflected
in the legitimacy of the least so-
cially acceptable. Socially accept-
able measure in law reflects total
intersubjective will and desire
community of rights and freedoms
of individuals. On this occasion,
M. M, Speranski pointed out that
“the right not to have freedom, but
level of freedom, because not his
entire person, and is for him and
other people” [20].

In modern conditions is abso-
lutization individualized measures
of socio permissible in law, which
leads to alienation and dehuman-
ization of legal categories. The
right is barred from social maxims
of freedom. Thus, in the current
state of the social dynamics of the
constitutional and legal relations
is inertia, which is reflected in
the absence of the necessary base
material and substantive measures
that would ensure the necessary
legal status. Dereferencing is col-
lective action in the constitutional
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and legal relations. G.F. Shershen-
evich correctly noted that “the law
of the phenomenon of public life,
and so his concept may emerge
against the concept of the state,
which in turn implies a concept of
society.” Therefore, the effective-
ness of law depends on the recog-
nition of their sense of moral-val-
ue component, which is reflected
in the existential basis of law. G.F.
Shershenevich wrote: “... as a sig-
nificant number of the law, in its
content, the same as the moral and
ethical beliefs that perception and
cognition involves legal require-
ments” [21]. This relationship is
not only reflected in the positive
law, but in the ontological-human-
istic orientation law. Ontological-
humanistic social rights due to its
bases, which are revealed in social
institutions and relationships.
Value substantial to the legal
reality is explored more by K.
Marx. Analyzing the relations of
production in the social system,
Marx wrote that “...is the eco-
nomic structure of society, the
real Foundation, on which stands
a legal and political superstructure
and to which correspond definite
forms of public conscience “ [22].
Next, Marx wrote that “in ad-
dition to being dominant in these
respects individuals should consti-
tute its strength in the form of the
state, they have to make their own,
which is determined by a certain
attitude, a general expression
in the form of public will, in the
form of law - the expression the
content of which is always given
by the ratio of this class, as it is es-
pecially clearly proves the private
and criminal law”. P.I. Stuchka
also stated that “the law - the sys-
tem (or order) of public relations,
the respective interests of the rul-
ing class, and secure an organized
force it (etc. the class)” [23]. How-
ever, the dominant influence of so-
cial class on the political system
in today limit to technology com-
promise manipulative rulemaking.

0

This mechanism was first identi-
fied by B.A. Kistiakowsky. Kistia-
kowsky pointed out that “any just
published an important new law in
a modern constitutional state that
a compromise worked out by the
various parties expressing the de-
mands of social groups or classes,
representatives of which they are
“ [24]. Therefore, a compromise
manipulative rulemaking consid-
ers the interests of the majority of
citizens only partially limited so-
lution narrow social issues. This
is evident in most post-socialist
states at the present stage of de-
velopment. Technology is a com-
promise-manipulative rulemaking
at all levels of government solves
problems in limited locally orga-
nized social systems. While the
issue of general social decline
requires a complex interaction of
social groups, associations and all
the institutions of the rule of law.

Normative value imperatives
usually manifested in a legal act,
point to its social and public status.
Vladimir Solovyov said that “the
law is a compulsory requirement
to implement a minimum of good
or of an order that prevents the
known extremes of evil” [25]. P.
Novgorodtsev also wrote that “the
legal effect of the law is a particu-
lar categorical imperative and the
moral law of reason” [26].

Evaluative act in law reveals
the possibility of its moral and
ideological self-determination in
legal consciousness of individuals
and society as a whole.

Nikolai Alekseev pointed out
that “the action is not a property
right rules, but the property of the
order, which normally regulate.”
In modern society, the rule of law
has value content, reflecting the
humanistic orientation law. Niko-
lai Alekseev pointed out that “the
concept of positive law includes,
therefore, not only the idea of the
norm, but the idea of a real rule of
law, the idea of historical institu-
tions that are based on well-known
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legal rules and of the governed”.
The real rule of law reflects the
regulatory boundary-value of the
social whole. Therefore the real
rule of law characterizes the state
of society in which the participants
are self-organized subjects of legal
relations that recognize the law as
a stable ideological and existential
model of world cognition.

Law, which is perceived as a
value in its nature and purpose, is
presented in the Ukrainian society
before a highly effective mainte-
nance of peace, co-existence and
order, protection from arbitrari-
ness and other injustices, as well
as effective tool of social control.
These properties are the law, in our
opinion, are realized with the help
of such tools, it mostly as an op-
portunity to serve as the only scale
for exactly worthy of communi-
cation with members of the legal
conflict, the certainty of his per-
mits and prohibitions (in contrast
to the claims of moral character),
a high degree of systematization
and no falling-out , effectiveness
of its requirements and warranty
of'its provisions, supported the im-
position of coercive power of the
state. Law, according to a count’s,
“has a certain ideal (value) scale
for a special kind of communica-
tion, regulation and control, as is
forever out of reach, but without
losing its attractive force perfect
condition, which is supported by
the beliefs and value orientations
that legal communication “ [27].

Thus, the normative value of
the right act is a manifestation of
the real rule of law, which has de-
veloped an objective mechanism
Socionormative regulation. In ad-
dition, the axiological dimension
of the law today primarily, like
any other social institution, a guar-
anteed freedom of the people car-
rier, the determinant of its borders,
and most importantly - a way of
turning it into a creative, purpose-
ful social activity, the purpose of
which - implement the core values
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and ideals of modern civilization
(civilizational values of the new
millennium), relating, inter alia,
the law to confrontation and vio-
lence. Thanks axiological compo-
nent of modern law in it, as in the
phenomenon of global scale, more
concentrated the best legal means
peculiar to the legal systems of de-
veloped democracies.
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SUMMARY

The article describes different features of legal guarantees, particularly, civil law guarantees as actual behavior, espe-
cially as an interaction act with other members of civil relations (social connection), specific psychological processes that
stand for the actual behavior, especially due to a source.
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SUMAR

In articol sint analizate particularitatile garantiilor juridice, si anume: particularititile garantiilor civile ca un comporta-
ment real; particularitatile ca un act de interactiune cu alti actori ai relatiilor juridice (raportul social), particularitatile pro-
ceselor psihologice care determina comportamentul real; particularitatile determinate de sursa.

Cuvite-cheie: particularitati, garantii civile, garantii juridice.

* %k

VY craTTi po3mIAHYTI pi3HI 0COOMUBOCTI IOPUANIHHX TAPAHTIH, a caMe: 0COOIMBOCTI UBITBHO-ITPABOBUX TapaHTIH SIK
(aKTHYHOI MOBEIIHKH, OCOOJUBOCTI SIK aKT B3a€MOII 3 1HIIUMH yYaCHHKAMHU IMBUILHHX IPABOBIIHOCHH (COLIAIbHOMY
3B’S13KY); OCOOJMBOCTI TICHXOJIOTIYHHX TIPOIECIB, IO CTOSITH 3a (PAKTHMYHOI MOBEIIHKOI; OCOOIMBOCTI, 3yMOBJICHI

JOKEPETIOM.

KitrouoBi cioBa: 0coOIMBOCTI, IUBUTEHO-TIPABOBI TapaHTii, FOPUINYHI rapaHTii.

* %k

B crarbe paccMOTpeHBI pa3HbIe 0COOEHHOCTH IOPUANYECKUX TapaHTHA, a IMEHHO: 0COOCHHOCTH I'PakIaHCKO-ITPABOBBIX
rapaHTHi Kak (hakTH4ecKoe MOBEJCHUE; 0COOCHHOCTH KaK aKT B3aUMOJCHCTBHS C JPYTMMH YYaCTHHKAMH I'PaKIaHCKHX
MPaBOOTHOIIECHUH (COLMAIBHOM CBSI3M), OCOOEHHOCTH TNCHXOJOTHYECKUX IPOLECCOB, KOTOPBIE CTOAT 3a (DaKTHYECKUM
MIOBE/ICHUEM; 0COOEHHOCTH, 00YCIIOBIIEHHBIE HCTOYHUKOM.

KitroueBrie citoBa: 0COOCHHOCTH, TPaXXTaHCKO-TIPABOBEIC TAPAHTHH, OPUINICCKIE TAPAHTHH.

R elevancy of the research issue

is determined by investiga-
tion of features of civil law guar-
antees. In civil law literature it is
offered to arrange the guarantees
into groups, particularly:

1) features of civil law guaran-
tees as actual behavior;

2) features as an interaction act
with other participants of civil law
relations (social connection);

3) features of psychological
processes that stand for actual be-
havior;

4) features stipulated by a
source.

Thus, analyzing interconnec-
tion of law and human behavior we
mean overt and essentic behavior,
therefore it affects physical and
social events, processes and phe-
nomena [1, p. 17]. The civil law
guarantees are a subject of civil
law regulation, accordingly they
bear relevant signs of the subject
of this field. And even if they are

fundamentally new social legal re-
lations, they exist within limits of
a system, that has arranged, and
principles of legal regulation.

The first sign that allows segre-
gating them from other legal guar-
anties is their object — legal right
of a natural person. All authors
that devote their works to essence
of civil rights can be divided into
several groups. The first one sees
claims in legal rights. The second
group considers the legal right as a
will of an eligible person restricted
by the legal right (“will theory™).
For the third group the legal right
is a legally protected interest (“in-
terest theory”). Representatives
of the third group combine in the
legal right both “will theory” and
“interest theory”. The fifth group
understands the legal right as a
measure of permitted behavior of
the eligible person and a possibil-
ity to require a certain behavior
from liable persons.

At the end of the nineteenth
century Birling [2, p.202] was one
of the first to consider the legal
right as the claim. In the Soviet
doctrine M.M. Agarkov developed
a concept of the legal right as the
claim and characterized it as pro-
vided to a person opportunity to
actuate a state apparatus of coer-
cion. This opinion was supported
by M.P. Karev and A.M. Eisen-
berg. They deemed “the legal right
to be an established legal norm,
opportunity of a person to use the
state apparatus to make the liable
person perform its obligation” [3,
p-84]. L.A.Lunts [4, p.84] and S.F.
Kechekyan [5, p.59] indicate that
the definition of M.M. Agarkov is
very close to opinion of German
lawyer A.Thon. Probably, such
identification is not quite correct
because Thon writes: “The legal
right is not identical to the claim;
it can exit and most often exists
before the claim matures and “de-



FEBRUAIE 2013

velops”. However just laying of
an eventual claim by a legal order
raises a condition against already
the right of the protected (person)
by a protected norm. The legal
right receives a basis due to prom-
i1se of eventual claims; it exists in
a hope for such. Or, to be exact, it
develops for the protected person
by norms from directions of the le-
gal right according to which means
are guaranteed, particularly the
claim in case of rule breaking to
implement the required and elimi-
nate prohibited” [6, p.218].

M.M.  Agarkov  criticizes
A.Thon for a fact that the Ger-
man lawyer sees in the legal law
the claim that arises in a moment
when obligation is breached, be-
cause according to M.M. Agarkov,
it is not a possibility of the claim,
but the claim itself that arises to-
gether with legal relations and ter-
minated when the legal relations
are finished. Logically continuing
the opinion expressed by M.M.
Agarkov, M.P. Karev and A.M.
Eisenberg, it should be inevitably
made an inference that if the claim
is absent, one cannot speak about
availability of the legal right. But
in this case it is not clear what to
do, if there is no need in the claim
because the obligation is per-
formed voluntarily.

Therefore we should agree
with the opinion that “the legal
right is wider” than a “possibility
to force”. It is expressed both in a
possibility to use property by itself
and in a possibility to use acts of
other persons, not having resorted
to force using state assistance to do
something or not to do. The pos-
sibility to “force” accompanies the
legal right but it make its essence”
[S, p. 59].

Windscheid advances a popular
formula of the legal right — Wol-
lenduerfen (to desire — to be able).
Thus according to Windscheid,
the legal right is will permissive-
ness [7, p. 251]. Basing on the fact
it is possible to desire infinitely,

Binder slightly changes will per-
missiveness for Handelnkoennen
or Handelnduerfen. In a word, ac-
cording to Binder the legal right is
a possibility to act under cover of
objective right expressing counter-
actions of other people [2, p. 195].

In Russia at the end of the nine-
teenth century this opinion was
supported by prominent lawyer and
political scientist N.M. Korkunov.
He meant “a possibility to imple-
ment an interest caused by a rele-
vant legal obligation” by the legal
right or competency (according to
Korkunov it is equal notions) [8,
p. 151].

Critics of this theory fair-
ly draw attention to a fact that
the legal right also exists with-
out the protected interest. Thus
G.F.Shershenevich underlines that
interests are ensured by force of
the objective law in cases when
the legal right is absent [2, p. 197].
Therefore, it is evident a conflict
between the legal right as the le-
gally protected interest, and at the
same time permissibility of legal-
ly protected interests without the
legal right [9, p. 578].

S.M. Bratus supposed that the
legal right cannot be identified
through an interest as the latter is
a prerequisite and purpose of the
legal right but not its essence [10,
p- 19-21].

Due to the fact that neither
with the help of the “will theory”
not the “interest theory” it was not
possible to create a perfect notion
of the civil right, at the end of the
nineteenth century lawyers gave a
new definition that included both
will and interest at the same time.
Scientists that are included in this
group, including Gold von, Fernek,
Mishu, Saleil [2, p. 198], Shuppte
[11, p. 37-44], Regelsberg [12, p.
74], Merkel [13, p. 159], consider
that the legal right is power to im-
plement interests ensured and lim-
ited by regulations of the objective
law. The abovementioned opinion
still dominates in German legal
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doctrine. Thus, in “Introduction
into German law” A. Zhalinskyi
and A. Rericht indicate that the le-
gal right is “peculiar legal power
provided by an existing legal order
to right holders to meet certain in-
terests” [14, p. 304].

However in literature it is not-
ed a fact that a notion of power is
sociological but not legal. On this
basis C. Larenz underlines that
being applied to the law it poorly
reflects a lot of legal rights, includ-
ing a right of person protection.
We should agree with Larenz that
the legal right definition through
power is not the most exact, but it
only reveals a need to search for
another, more correct.

Modern science of law is char-
acterized by a concept that rights
and freedoms of a natural person
exist in two aspects:

1. legal rights which mean op-
portunities, authority of a particu-
lar person;

2. objective rights that are in-
terpreted as fleshed-out legal pow-
ers that are fixed in regulations,
acknowledged by the state, and
secured by judicial power [15, p.
247; 16, p. 285].

The legal right means a measure
of possible behavior of a person
that enables to perform indepen-
dently acts aimed at achievement
of objects connected with satisfac-
tion of its interests and requiring
specific behavior from liable per-
sons [17, p. 42]. So, it takes place
classification of rights into objec-
tive and subjective within scopes
of positivistic understanding of
law. A question whether such clas-
sification is possible within scopes
of a naturally legal conception is
still open and debatable.

Majority of civilists of the So-
viet times could not imagine ex-
istence of the legal right beyond
legal relations. Such position in
combination with a static theory
of legal capacity allowed asserting
that in case when a legal rule fixes
only relations with the state, legal
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regulation does not go beyond the
scopes of legal capacity, and once
the legal relations between partic-
ular persons are established, the le-
gal rights and relevant obligations
of these persons arise.

If to abstract away from an
object (of civil rights and obliga-
tions) that are guaranteed, then it
is possible to state that directly or
indirectly civil law guarantees ex-
ist apropos of material benefits.
They are directly connected with
the object when acts of members
of social and economic relations
are performed in relation to mate-
rial benefits, and indirectly when
acts of the same members exist
apropos of intangible benefits. But
these guarantees also serve civil
rights and obligation that have still
property content.

The second feature of the civil
law guarantees of the first block
is connected with a subject. The
subject of the civil law guarantees
is a property independent member
of civil turnover. Just as the civil
law regulates property relations in
their statics so they are character-
ized by typical property isolation
of their members as opposed to
other subjects. An extend of prop-
erty isolation of subjects of the le-
gal relations, regulated by the civil
law, reaches a level of property
dispositive independence accord-
ing to which property is not only
“personally” allocated to certain
persons, but allocated to such ex-
tend that these subjects should
treat each other as persons whose
will is aimed at disposal of such
things [18, p. 34].

In this case it should be taken
into account that the legal guaran-
tees are not an element of person’s
legal status. Vitruk N.V. consid-
ered the legal status as a system
of rights, legal interests and obli-
gations of a person guaranteed by
the state [19, p. 8]. In addition, a
key point that allows differentiat-
ing correctly between such cat-
egories as “legal personality” and

0

“legal status” is that it is necessary
to acknowledge the system of ex-
actly legislative guarantees as an
aggregate of objective conditions
that allow properly exercise com-
petences belonging to a natural
person.

So, in my opinion, inclusion of
the legal guarantees in a structure
of person’s legal status is illogical
as the legal guarantees are a mech-
anism that secures rights, and lies
beyond the legal status. If to agree
inclusion of the legal guarantees
into the structure of the legal sta-
tus, as a result notion of the “le-
gal status” will become extremely
wide by its content and cover ma-
jority of legal phenomena. “Legal
guarantees of the legal rights” and
the “legal status” are two indepen-
dent and closely connected legal
categories. Their interconnection
becomes apparent, first of all, in a
fact that the legal status that has
no relevant guarantees will be for-
mal and not able to be actually ex-
ercised.

Subjects of the civil law guar-
antees are mostly members of a
guaranteed legal bond. Introducing
the civil law into economics the
state really makes its role weaker
as it brings back the economy to
beginnings of self-righting to a
large extend. Exercise of a right is
executed by performance of an act
making its content, hence it fol-
lows that the civil law guarantees
make the content of particularly le-
gal rights and obligations of natu-
ral persons.

Examining the subject of the
civil law guarantees, it should be
taken into account that the man
himselfis not a subject of law, as he
is represented by legal institutions
including by a notion of “natural
person”. In modern law the natural
person is a citizen who has an op-
portunity to have civil rights and
incur relevant obligations. Mean-
while, we will not come across the
“subject of law category” in the
modern Civil Code as this legal in-
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strument is a mediator between the
real world and world of law. Thus
the objective law acknowledges
each individual only as a potential
holder of rights and obligations.
An individual becomes a valid and
complete subject of law after it en-
ters into particular legal relations
to implement its needs.

Volkov A.V. defines the subjec-
tive civil law, established in this or
that legal norm, is efficiently im-
plemented only in unity of other
legal means, purposes, values that
form the civil law system [20, p.
69]. According to their essence
and content civil rights are not
just an integral element of the civil
law system but it is a pivot around
which other components of the
system form, structurize, and de-
velop. In their turns, legal rights
themselves are susceptible to in-
fluence of the civil law system that
does now allow leaving the law to
outrage requiring relevant guaran-
teeing for actual exercise of such
rights.

It should be admitted that in
case of objective but ideal law the
subject as a person in its complete
sense does not exist. Rules of the
civil law handle ideal categories
according to which it is developed
different legal regimes and struc-
tures. All these components, that
form they, play a role of “operat-
ing” objects for a lawmaker who
issues these rules of law for these
of those legal relations. It its turn,
it is related to the subject of law,
though we admit that it is a special,
nonstandard “operating” object: it
is endued with legal capacity and
ability, has relevant connections
with similar “special objects”. Un-
der such conditions it is not impos-
sible to speak about subjective, i.e.
conscious civil law, as the object
cannot distinguish and assess an-
other object. Only a natural person
(man) is able to perceive and as-
sess not only external objects but
also itself, and to control itself as
the object.
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As a real person — subject in
ideal modeling rules of law — can
be absent, then it is possible to
make an inference: in fact, in the
objective civil law the legal rights
are absent, there are only civil
rights. However legal science uses
the “right” notion applied to posi-
tive civil law correlating its be-
longing with the subject. Thus, de-
scribing law in objective and sub-
jective meaning Krokunov N.M.
considered that the legal relations
are called the right in subjective
meaning as the right and obliga-
tions form belonging of the sub-
ject. They cannot exist without the
subject [21, p. 136].

Another block of features of the
civil law guarantees includes the
following characteristics. Social
relation established by the civil law
guarantee is always characterized
by definiteness of subject compo-
sition. If in management relations
the state represented by its bodies
is a member, and in civil procedure
relations a compulsory member is
a court, then the legal relations
that are the subject of the civil law
members are mostly subjects of
civil turnover — natural persons.
Therefore, subjects of social rela-
tion connected with the civil law
guarantees are mostly subjects of
civil turnover.

This relation is characterized
by quality of subjects. Equality of
members of property relations reg-
ulated by the civil law means, first
of all, absence of noneconomic
dependence, power, enforcement,
absence of any other social rela-
tion, except for property relations.
Equality of legal relation members
consists in identity of an economic
role which is played by them in
the legal relations regulated by the
civil law: each of them acts as a
subject that has property disposi-
tive independence. The civil law
guarantee has a nature of substan-
tive claims but not orders; a liable
person is not dependent on a legal-
ly competent person, but it is only

functionally connected with it be
means of the claim [22, p. 30].

Te third block is connected
with such side of behavior as con-
sciousness. Law deals with only
a conscious parson who realizes
meaning of its acts and is able to
control them. The civil law guar-
antees are characterized by op-
tionality in that case when subject
have a possibility to exercise their
rights and perform obligations at
their discretion. Moreover, option-
ality finds expression at stages of
further development of civil law
guarantees — their alteration, ter-
mination. By its nature the civil
law guarantees are initiative. They
are always characterized by goal-
seeking acts.

The most important core ele-
ment of exchange relations is an
interest. In the civil legal relations
it is the interest of particular per-
sons of the legal relations. Essence
of civil interest is that it expresses
property and personal non-proper-
ty relations connected with proper-
ty. Subjects of these legal relations
form the basis of civil interests
[23, p. 83].

The forth block of features is
stipulated by a different nature of
legal means of guaranteeing. Per-
missiveness that presupposed the
below mentioned characteristics
is peculiar to civil guaranteeing.
“Self-guaranteeing” is inherent
in relations of property turnover.
One of rules of civil regulation is
flexible combination of means and
ways of regulatory and sub-regu-
latory mediacy of social relations.
The civil law leaves much space to
use means of individual (sub-regu-
latory) nature. In a mechanism of
legal regulation actions performed
according to self-determination
and within limits of the law, to
some extent, exercise a function
similar to that is performed by
riles themselves, - it is the function
of a controller of social relations,
the same can be told about guar-
anteeing. “Self-guaranteeing” is
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predetermined by optionality that
consists in a fact that subjects have
a possibility to choose a particular
way of right acquisition, obligation
assumption at their discretion,to
define content in established lim-
its, to dispose of available right,
to resort to and do not take protec-
tive measures of a violated right,
etc. that presupposes availability
of free operation ability as to civ-
il conditions of guaranteeing by
members of property turnover.

Initiative as its component char-
acteristic is peculiar to “self-guar-
anteeing”. The initiative is based
on ability of civil law subjects to
exercise rights and obligations, to
change or terminate them by their
goal-seeking acts. A lot of other
fields of law are characterized by
assigning of a significant or deci-
sive part in guaranteeing dynamics
to authoritative regulations of pub-
lic agencies. But a mechanism of
civil guaranteeing is based in goal-
seeking acts of civil law subject
themselves.

The next feature of civil law
guarantees is in priority of guar-
anteeing related to development of
relevant legal means. It its regula-
tion of relations the civil law cre-
ates a particular priority for that
party in favor of which regulation
activity is carried out. A new Civil
Code of Ukraine expands oppor-
tunities of a lender to exercise its
rights under an agreement. The
lawmaker cares about arrangement
of favorable conditions for persons
that enter into relations with those
who assumed any obligation [24,
p. 15]. Thus a holder of guaranteed
right is a pivotal figure of civil
guaranteeing.

Examining essence of legal
guarantees it cannot be neglected a
notion of “guarantees of exercising
civil rights and performing obliga-
tions”. In respect to this issue there
are different opinions of civilists.
Thus, according to Gribanov V.P.
implementation of a principle of
actual obligation performance can
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Maksimenko S.T. insists on
a fact that the principle of actual
obligation performance is an ex-
pression of a general principle of
guaranteeing. Defining a prior-
ity according to the guaranteeing
principle she noted that actual ob-
ligation performance is one of con-
ditions of guaranteed exercising of
rights and performance of obliga-
tions. Indeed, if to take into con-
sideration that actual performance
relates only to one of performance
parameters (namely, a subject),
that there are fixed by law excep-
tions from this requirement, and
finally, scope of this order is local
(performance of obligations), then
we should agree: actual perfor-
mance of obligations is the sepa-
rate expression of right exercising
guaranteeing [25, p. 214].

As it was mentioned before
notions of guaranteed and actual
performance of obligations do not
coincide but actual performance is
one of possible conditions of guar-
anteeing.

Taking into consideration the
above specified, it should be made
an inference that the civil law
guarantees are not breakthrough
formations in the system of law,
but taking into account problems
that exist around law duality — its
objective and subjective essence —
the civil law guarantees should be
considered as law conditions.
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OCOBJMBOCTI NPUIIMHEHHSA HIJIIOBHO-CIMEMHUX

IMPABOBIJIHOCHUH

Oxcana CA®OHYMK,

K.I0.H., TOIeHT Kadenpu nueBinbHOro npasa HamionaabHoro YHiBepcurety

«Onecbka OpUIMYHA aKaTeMisD)

SUMMARY

In this article features of the termination of marriage and family legal relationship are considered. The attention is focused
that essential principles for termination of marriage and family relations are legal facts as follows: 1) the termination of
marriage (as a result of its dissolution or by the death of a spouse), 2) termination of the actual marriage.

Key-words: family relationship, marriage and family relationship, marriage, divorce

skesksk

B 3ampomoHoBaHiil cTarTi pO3MIANAOTBCS OCOOIMBOCTI HPUIMHEHHS LLTIOOHO-CIMEHHHMX mnpaBoBifmHOCHH. Ilpm
OMY HaroJIOIIY€ETHCS, IO TiICTaBAMHU MPUIMHEHHS MUTFOOHO-CIMEHHUX MPaBOBITHOCHH € Taki IOpUINYHI (pakTH, sK: 1)
MIPUITHHEHHS NUTI00Y (BHACIIIOK HOTO po3ipBaHHs a00 BHACIIZOK CMEPTi OMHOTO 3 TIOIPYKKS ); 2) IPUIHHEHHS (HaKTHIHUX

LUTFOOHUX BIZHOCHH.

Kuro4ogi cioBa: ciMeliHi paBoBiJHOCHHU, HITFOOHO-CIMEHI IPaBOBIIHOCHUHH, IUTIO0, IIPUITUHEHHS! NLTI00Y

skesksk

B mpennoxeHHON cTaThe paccMaTpHBAIOTCS OCOOCHHOCTH MpEKpalleHHs1 OpauHO-CeMEeHBIX NMpaBooTHOmeHuH. [1pn
9TOM aKLEHTHUPYETCsI BHUMAHKE, YTO OCHOBAHMSIMHU NPEKpanieHHs: OpayHO-CEMEHHBIX MPABOOTHOLICHHUHN SBIISIOTCS TaKUe
opuandIecKkre (QaxTel, Kak: 1) mpekpamieHue Opaka (BCICACTBHE €T0 PACTOPIKEHHS UM BCICACTBHE CMEPTH OIHOTO W3
CYIIpyTOB); 2) mpeKpamieHne GakTHIecKuX OpavHbIX OTHOIICHUI.

KuroueBbie ciioBa: ceMeliHble ITPaBOOTHOLICHHS, OpauHO-CeMeiHbIe MPABOOTHOLICHUsI, Opak, IpeKpalleHne oOpaka

I I ocTaHoBKa mpodaemu. Cra-

HOBJICHHA YKpaiHW SIK CyBe-
PEHHOI 1 HE3AIEXKHOI [epiKaBU

CYNPOBO/UKYETHCS  CTBOPEHHSM
HOBOi MpaBOBOi 0a3W Cy4acHO-
ro CYCIIJILCTBA, IO MOTpeOye HE
TUTBKH CHUCTEMAaTHU3aIli1 iICHYI090TO
3aKOHOJABCTBa, ajie i 3yYMOBIIIOE
HEOOXIAHICTh TTHOOKUX HAYKOBUX
JOCHIJDKEHb Y Taiy3i NLTI00HO-
CiIMEHHHMX TPaBOBIZHOCHH Ta IX
3aKOHOJIaBYOTO BPETYJIFOBAHHS.
AHaJti3 oCTaHHIX JOCTiIKEeHb
i nyOJuikauniii, B IKMX 3amovar-
KOBAHO PO3B’SI3aHHS J1aHOI NPO-
oseMu. JIOCIIDKEHHIO JaHUX ITH-
TaHb MPUAUIIIOCA 0araTto yBaru
BYCHUMHU-IOPUCTAMH, TaKUMHU SIK:
M.B. Amntoxonmbchka, O.B. Jlze-
pa, A.A. Isanos, 1.B. XXuninkoga,
JI.M. 3inkoscebka, A.M. Heuaesa,

3.B. Pomosceka, O.0. VYiubsiHeH-
ko, C.A. dypca, €.0. XapuToHOB,
10.C. YepBonuii Ta iH., AKi mpu-
Manu akTUBHY y4acTh y PO3p00-
i mpoOJIeM TPABOBOIO PETYIIO-
BaHHS CIMEHHMX MPABOBIAHOCHH.

Merta crarTi. MeToro cTarTi €
HayKOBUH aHaIi3 MiACTaB, MOPSI-
Ky Ta 0COOJINBOCTEH MPUITMHECHHS
HUTIOOHO-CIMEHHUX  MPaBOBiIHO-
CHH, TCOPETUYHUX Ta MPAKTUIHUX
npooeM, 10 BUHUKAIOTH y cdepi
MPUTIMHEHHS TUTI00HO-CIMEHHIX
MPaBOBiAHOCHH.

BukjageHHsI OCHOBHOI'O Ma-
tepiaay. CimeiiHO-paBoBi HOp-
MU cami 1o co0i He TPU3BOAATH
10 BUHWKHEHHSI, 3MiHH a00 TIpH-
MMHHCHHS TUTI00HO-CIMEHHHX TIpa-
BOBIJIHOCHH, aJie BOHU repeadava-
FOTb IEBHI )KUTTEB1 00CTaBUHMU, 1[0

MOPOKYIOTH 3a3HAYEeH] HACIIIKH,
10 HAa3UBAIOTHCA IOPUANIHUMHU
bakTamu.

HOpunnyni axktu y cimenHo-
My TIpaBi — IIe peajbHi KHUTTEBI
0o0CTaBHHM, SIKi Y BiAMOBITHOCTI
0 IIFOYOro CIMEHHOro 3aKOHO-
JaBCTBA € IiJCTaBaMH BUHUKHEH-
HS1, 3MiHU 1 IPUIMHEHHS CIMEHHIX
npaBoBigHOCHH[ 1].

11106 5K CO03 YONIOBIKA 1 XKiH-
KM, II0 Ma€ COLiaJibHE 3HAYEHHS,
BU3HAYa€ MPaBOBE CTAHOBHILE Ii-
Tell, HapOPKEHUX Y LBOMY COIO3i,
MaifHOBi BIIHOCHHHU MIX MOAPYXK-
JKAM Ta IXHI cnajakoBi mpasa. Ilo
BITHOIIICHHIO JI0 IMX TIPaB MO0 €
IOPUINYHUM (aKTOM, OJHAK YKJIa-
JEHHS TAKOTO CO03Y 3aJICKUTh Bix
BOJIi MalOyTHBOTO TOAPYXKS 1 €
IOPUINYHUM MTPaBOYMHOM[2].
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[IpaBoBHil cTaryc NOAPYAOKS
MPOTSITOM TPUBAJIOTO YaCy € mepe-
OYMOBOIO BUHHKHEHHS KOXKHOTO
3 0e3miui OKpeMuX (KOHKPETHHUX)
ciMeliHuX mpaBoBigHOCHH. FOpu-
JMUYHE 3HAYCHHS Yy TIEBHUX BH-
MajKax MOXKe MaTu HasBHICTh MO-
JPY)KHBOTO CTaTyCy HE TiTbKH Ha
TeMNepilHiil yac, a # y MHHYJIOMY
(ct. 75 CK VYkpaiun)[3].

Jis monpyxoKsi, SIK Y4aCHUKIB
CIMEHHUX TIPaBOBITHOCHH, SKI
CIIpSIMOBaHI Ha CTBOPEHHS, 3MiHY
1 IpUIIMHEHHS TpaB 1 000B’A3KiB,
YacTo 3ayilalTh MpaBa IHIIMX
0cCi0 (Hampukiaj, aiTei) ado 1HIIi
cycminbHi iHTepecu. Tomy sk mns
BUHUKHCHHS TUTIOOY, Tak 1 s
Horo MpUNMHEHHS HEeOoOXiTHO Ta-
KOXX HaCTaHHS MEBHOTO (pakTy abo
odopmiieHHS TOAil y BCTaHOBJIe-
HOMY 3aKOHOM MOPSIKY. Tak, /s
BHU3HAHHS TUTIO0Y OiCHUM HEO00-
XiJ{Ha 3r0j1a Ha 1€ 0Ci0, SKi OepyTh
U0, ae pa3oM 3 THM HeoOXia-
Ha 1 peecTpauis LUI00y B opraHax
PAIIC.

o6 cuig po3rmsgaTé came
SK COI03, YKiaaeHHs abo posi-
PBaHHS IITIO0Y SIK FOpUINYHI (DaK-
TA y BUNISAIL ZTiiA, sIKi TATHYTH 32
co0010 BHHHMKHEHHS a00 NpUIH-
HEHHS CIMEHHHUX, NUIIOOHUX Bij-
HOCHH. Y 3B’S3Ky 3 YKJIaJIE€HHSAM
nuTIo0y BHHHKAIOTH TIEBHI IIpaBa
1 000B’s13kU. B ToOif e yac oo
MOXHa pO3INISIATH SK MPaBOBiA-
HocuHu. [IpaBoBigHOCHMHM — IIe
CYCIIiIJIbHI BiIHOCHHH, IO BPETY-
JTHOBaHI HOpMaMH IpaBa, a Cyc-
MUIBHI BITHOCHUHM - L€ 3B SA3KHU
JoeH, 0 BUHUKAIOTH 3 TIPUBOY
OyIb-40TO.

AHa3y049 MiJICTAaBU BUHUK-
HEHHS Ta MPHUIMHEHHS NUTFOOHO-
CiMEHHUX TPaBOBITHOCHH, HEOO-
XiJTHO PO3TISTHYTH CHUTYyaIlii, KOJIH
YOJIOBIK 1 JXKiHKa TpUBaIUil dac
MPOXUBAIOTh pa3oM, (QaKTHYHO
CTBOPIOIOTH CIM’10, aJie CBOTO CO-
103y HE peecTpyioTh ((paxTuauuit

0

nu100). Sk mpasuio, ciMeline 3a-
KOHOJABCTBO YKpaiHU BU3HABAJIO
JUIIE 3apEECTPOBAHUN TITIO0 SK
(aKT, 110 TOPOIKYE CIMEHHI TIpaBa
Ta 000B’s13ku. OHAK 3 MIPUITHAT-
TsiM CiMEHHOT0 KOIEKCY CUTYaLlis
nemo 3minunacs. CrpaBa B TOMY,
o 3 3a3HadeHoro nutanHg B CK
YKpaiHu cHocTepiraloTbCsa CyTTE-
Bi po3bikHOcTi. Tak, ct. 21 CK
Ykpaianu BCTaHOBITIOE, IO MPOXKH-
BaHHS OJIHICIO CIM’€I0 YOJIOBIKA Ta
JKIHKH 0€3 IILTI00Y HE € MiICTaBO0
JUIS. BUHUKHEHHS B HHUX TIpaB 1
000B’13KiB moapy#oks. OgHak mpu
IbOMY KOJIEKC MICTUTh HU3KY CTa-
Tel (Harpukiam, cT.cT. 74, 91), ski
3aKpIIUIIOIOTh Taki caMi MaiHOBI
npaga Jyist 0Ci0, 110 3HAXOATHCS Y
(aKTUYHUX MUTFOOHMX CTOCYHKaX,
SIK 1 JUTS TTOAPYX XS (TTPaBo CITUTh-
HOT CyMiCHO{ BIaCHOCTI Ha MaifHo,
MpaBO Ha YTPUMaHHS), y 3B’S3KY
3 UMM JIOLUIEHO MPUBECTH BUIIE3-
rajiafi CTarTi y BiJIOBIAHICTb.

Jlst BU3HAYEHHS MIJACTaB IPH-
MTUHEHHS UTI0OHO-CiIMETHIX
MPaBOBIAHOCHH JOIITFHO BU3HA-
YUTHU CHOYATKY MiJCTaBU MPHUITH-
HEHHS CIMEHHUX TPaBOBIJIHOCHH.
Tak, migcTaBaMu NPUITAHEHHS
CIMEHHUX TPaBOBITHOCHUH € TaKi
IOpUIndHI (PakTH, SIK pO3ipBaHHS
00y, TPUITMHEHHS TUTF00Y BHA-
CJIIOK CMEPTi OJHOTO 3 TOJPYXK-
Ks, I1030aBIeHHsT OaThbKiBChKHUX
1paB, CKacyBaHHS YCHHOBJICHHS,
MPUIHEHHS JOTOBOPY IO TMa-
TpoHat[4].

OTtxe, mijcTaBaMu MPUITHHEH-
Hsl [UTFOOHO-CIMEWHUX TPaBOBIiJ-
HOCHH € Taki IOpUIWYHI (aKTH,
ak: 1) mpunuHeHHs nuro0y (BHa-
CIiOK #oro po3ipBaHHs abo BHA-
CJIIOK CMEPTi OHOTO 3 TOIPYXK-
Ks1); 2) IpUIUHEHHS (aKTHUYHUX
NUIFOOHUX — BitHOCUH  (TOOTO,
«(paKTUYHOTO HLTIO0Y»).

Ilin npunuHEHHAM NUTIOOY
PO3YMIIOTh MPUIUHEHHS Yy Maii-
OyTHROMY TPaBOBITHOCHH MiX

FEBRUARIE 2013 D

MOJPYOKSIM, [0 BUHUKIH 13 3a-
PEECTPOBAHOTO TIHCHOTO HLTIO0Y,
BUKJIMKaHE MEBHUMHU IOPUIANYHH-
mu pakramu[5].

[IpunuHeHHs uUTOO0Y BiIpi3-
HSETbCS BiJl BU3HAHHA OCTaH-
HBOIO HEAIMCHHUM THUM, IO BOHO
crpsiMOBaHe Ha MalOyTHE, TOJI 5K
BH3HAHHS NLTIO0Y HEIIWNCHUM Ma€e
3BOPOTHY CWIIy 1 NpUINUHSE Tpa-
BOBI HacCJIiIKH UITI00Y 3 MOMEHTY
fioro ykmaganHs[6].

VY 3amexHOCTI BiJl HAacTaHHS
NEBHOTO IOPUAUYHOTO (DaKTy BH-
JUJSIOTh HACTYIHI MiJCTaBU JUIS
OpUIIMHEHHsST 1UT00y: 1) nutrob
NPUITMHSAETHCST BHACHIJIOK CMEPTi
OJTHOTO 3 TIOAPYXKSA abo orojo-
IIEeHHS HOTO MOMEepInM; 2) ILTI00
OPUIIMHAETBCS BHACTIAOK HOTO
pO3ipBaHHs 3a 3a5BOIO OOHOTO a0
00ox 3 moxapyxxs (ct. 104 CK
VYkpainn).

IIpaBo3maTHICTS 1 Mi€3XATHICTH
JIOOUHY MPUIIMHSAETHCS 3 HACTaH-
HSIM CMEpTi — MEBHOTO IOPHINY-
HOTO (paKTy, M0 MiATBEPAKYETHCS
JOBIJIKOIO JIIKApPCHKOI YCTaHOBU
abo mokazaHHAMHU CBiAKiB. [lpn
LBbOMY peecTpauii NPUIMHEHHS
nuiroby B opranax PALIC we mo-
TpiOHO, peecTpauii migiirae cam
¢dakt cmepri. Peectpamis cmeprti
MPOBOAMTHCS 3TIAHO 3 IpaBHIIa-
mu, nependasenumu CK VYkpainu
i IlpaBumamm peecTparlii akTiB
IPOMAaJSHCBKOTO CTaHy B YKpai-
Hi. [Topsiiok 1 yMOBH OTOJIOIICHHS
rpoMajsiHUHa TOMEpPJIMM BH3Ha-
YaeThCsl IMBUIBHUM 3aKOHOZAB-
CTBOM YKpaiHH.

06 Moxe OyTH TpHUIIHHE-
HUH IIJIIXOM HOTO pO3ipBaHHS
3a KHUTTA TOAPYXOKS BHACTIIOK
BOJICBUSIBJICHHS OFHOTO 3 HHX
abo 000x (y cyai abo B opraHax
PAIIC). 3a3nadena mijacraBa Ipu-
MMMHEHHA IUTI00Y € HaHO1IbII Po3-
MTOBCIOMKEHOIO[7].  MOXIUBICTH
MPUNKMHEHHS OUTIO0Y Ha MiACTaBi
BOJICBUSIBJICHHS OJTHOTO 200 000X
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3 TOAPYXOKS € MPOSBOM IPUHIM-
my cBoOoam HUTO0Yy 1 pIBHOCTI
nofpyxxs. OCKIIBKH BCTyNm [0
nuiro0y  3MIMCHIOETHCS BIIBHO 1
JTOOPOBITBHO, TO HIXTO HE MOXKE
OyTH TpUMYIICHUH 10 30epiran-
HA TIOAPYXHIX BITHOCHH, SKIIO
ixHi 3acagu BrpaueHi. [Ipu npomy
po3ipBaTH MOXKHa JHILIE MU0,
YKIJIQJICHUH y 3aKOHHOMY IOpSIA-
KY, 3 JOTPUMaHHSIM BCiX YMOB Ta
MJAcTaB WOro YKJIagaHHSA, TOOTO
TUIBKA OificHUNA murr06. daxtuy-
HE TPUNUHEHHA LUTIO0Y 3 Me-
TOI0 TMOJAJIBLIIOTO HEMOHOBJICHHS
HUTFOOHKUX BIJIHOCHH 3 TOYKHU 30pY
3aKOHY HE € pO3Jy4eHHsIM. Tomy
npd  GaKTUIHOMY TIPHUITMHEHHI
IUTFOOHUX BIAHOCHH WLTIO0 TPO-
JIOBXYE TIOPOJKYBAaTH CIMEliHI
MPaBOBiITHOCHHHU, KPIM BHIIaJKiB
MOCTAaHOBU CYIOM pIlICHHS TPO
BCTAHOBJICHHS JJIs TIOJPYXIKS pe-
XKHUMY OKPEMOTO MPOXKHBAHHS.

Pexxum oxpemMoro npoxuBaHHS
MoOXxe OyTH BCTaHOBJIECHHH CYyIOM
3a 3a51BOIO OJTHOTO 3 TMOJPYOKS a00
iX 000X y BHIIaJKy HEMOXKINBOCTI
a00 HeOaKaHHS IPYKUHHU Ta (a00)
YOJIOBiKa MPOXUBATH CHIBHO (CT.
119 CK VYxkpainu). Bcranosnenns
PEXUMY OKPEMOTO IPOXKUBAHHS HE
MPUITUHSIE MPaB 1 00OB’S3KIB MO-
npyxoxs, BctaHoBiennx CK Vkpa-
THH, SKi OPYKWHA 1 YOJIIOBIK Majl
JI0 BCTAHOBJICHHSI 3a3HAYEHOTO pe-
KHUMY, a TAKOX TpaB 1 000B’sI3KiB,
BCTaHOBJICHUX HUIIOOHUM JIOTOBO-
pom. IIpaBoBi HaciiKK BCTaHOB-
JICHHSI PEKUMY OKPEMOTO IPOXKH-
BaHHS TOAPYXOKS TependadeHi Cr.
120 CK VYkpainn.

B3zarauni, 8 CK Ykpainu Buepiie
Gbirypye moHATTA “pesKUM OKpEMO-
r'0 IPOXKUBAHHS MOAPYXKxs . Cxo-
K€ IOHATTS “OKpeMe MPOKUBAHHS
MOPYKS IPU (PaKTHUYHOMY TIPH-
nuHeHHI nuoly” Oymno y KnllC.
Take mpokMBaHHS PO3MIAAANOCS
CYIIOM SIK BHHSITKOBA MifiCTaBa JJIsi
BHU3HAHHS MaiiHa, Ha)XXUTOro 3a

qac nuTo0y, ajie mig yac OKpeMoro
MPOXKUBaHHS JPY>KUHH 1 HOJIOBiKa
npd  #oro (HakTHYHOMY IIPHITH-
HEHHI, BJIACHICTIO KO>KHOI'O 3 IIO-
TPYIHKKSL.

Ha nymky 3.B. Pomoscbkoi,
BCTAHOBJICHHS 1HCTUTYTY cemapa-
uii € gouinpHuM. “Cemnapartis — e
CaHKI[IOHOBaHE PIMICHHIM CYyOy
OKpeMe TpPOXWBaHHS, e Tepe-
JeHb MOXKIIUBOTO PO3ITyUYCHHS,
aje Ie He caMe PO3JIyYCHHS...
[MnaBHiCTh NPUMUHEHHS MUTFOO-
HUX TPaBOBIJIHOCMH HE 3aBJae
TAKoro 00JI0, SIKOI'O0 MOXKE 3aBja-
TH po3ipBaHHsA nuTIOOY”’[8]. Aue
3 TaKOI TOYKOIO 30py HaBPsAI YU
MOXXHa TOTOAMTHCS, OCKIJIbKH
BCTAHOBJICHHS PEXXHMY OKPEMOTO
MPOXUBAHHSA HE MOXe 30epertu
mu1i00. PeskxuM OKpeMoTo MPOKH-
BaHHS MOJPYXKXKSI BCTAHOBIIOETh-
Csi CymIOM y pa3i HEeMOXIHUBOCTI
abo HebaxkaHHS IpyKUHU Ta (a0o)
YOJIOBiKa MMPOXKUBATH CIUIBHO.

Crig moroguTHCS 3 BUCIIOBIIE-
HOIO B JIITEpaTypi TyMKOIO IIOAO
MPakTUYHOI HEOoOXiAHOCTI BcTa-
HOBJICHHSI TaKOTO PEXKHUMY, a Ta-
KO HOTO y3TOJPKEHOCTI 3 YUNHHUM
3akoHogaBctBoM[9]. Ilo-mepre,
Koncruryrmis Ykpaiau 3akpirnioe
BUTHbHUH BHOIp MiCIs TPOXUBaH-
Hs1, MPUYOMY HE3AJICIKHO BiJ] TOTO,
nepebyBae ocoba y 1LIT001 YH Hi,
TOOTO Ipy’KHMHA 1 YOJOBIK y OyIb-
SIKOMY pa3i MOXYTb IPOXKHUBATH
SIK CHUIBHO, TakK 1 okpemo. e mu-
TaHHS BUPINIYEThCS HA BIACHUMA
poscya. [lo-apyre, Axmo ApyxuHa
1 YOJIOBIK HE MalOTh MOXKIHUBOCTI
a00 OakaHHS POKUBATH CITIIHHO,
TO, HAIleBHE, HEMA€ HEOOX1JHOCTI
30epiratu Takuit ur06. [lpu mpo-
My BOHH MarTh 3BEpPTaTUCS [0
cyny abo oprany PAIIC 3 3asBoro
po posipBaHHs HUTIOOY, a HE PO
BCTAHOBJICHHS PEXXHMY OKPEMOTO
MPOXKUBAHHS.

PexxuM okpemMoro mnpoxuBaH-
HS TOAPYXKS BCTAHOBIIOETHCS
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CYIOM y THX BHUMAJKaX, KOJIHU Ci-
MelH] BIZTHOCHHHU MK YOJIOBIKOM
1 IPY’KUHOIO BTPAvCHIi, 1 IPUITHHS-
€ThCS y pasi iX NoHOBJIeHHS. Bera-
HOBJICHHSI 0€3M0CEepeHbO BOTO
peXHUMy HE TOB’sI3yeTbes 3 (ak-
TUYHUM NPUIHHEHHIM IUTIO0Y. Y
3B 3Ky 3 UM MOXKJIMBA CHTYAIlis
HEOJHOPAa30BOT0 BCTAHOBICHHS 1
NPUIIMHEHHS 3a3HAYEHOTO PEeXH-
My, IO MOXE YCKIQJIHUTH TIOPSI-
JIOK BU3HAHHS [TPABOBOTO PEKUMY
MaifHa, HaAOyTOTO 3a Yac TaKoTo
nutro0y.

Kpim TOro, 3akoHOZaBUO HE
JIOCUTHh YITKO BHW3HAYE€HI MifncTa-
B Ta MOPSAJOK BCTAHOBIICHHS W
MPHUIIMHEHHS PEXUMY OKpEMO-
rO NMPOXUBAHHA MOAPYX kK. Taxk,
HijJicTaBaMy BCTaHOBIICHHS TAKOTO
PEKUMY BHU3HAETHCS MOXKIHMBICTDH
i HeOaxaHHA 000X YU OIHOTO 3
MOJPYOKSI TIPOKUBATH CIUIBHO.
OpmHak 1Ie OIIIHOYHI Kareropii,
SKi OTHO3HAYHO HE MOXYTh OyTH
BCTAHOBIICHI CY/IOM.

CimeiiHUM KoJeKCOM nependa-
YeHO JBa MOPAIKH MPHUITMHEHHS
BOTO PEKUMY: aBTOMATUIHHH (Y
pa3i TOHOBJIEHHS CiMEWHHWX BiA-
HOCHWH) 1 CynoBHid (3a pillIEHHSAM
Cyaly, YXBaJICHUM Ha MiJACTaBi 3a-
SBH OJHOTO 3 MOAPYXKs). Buxo-
JST9H 3 TIOJIOKEHbB, MependaueHux
ct. 119 CK VYkpainu, npunuHeHHS
PEKUMY OKPEMOTO IPOKHBAHHS
HOAPYXOKS Mae 3HiHCHIOBAaTHCA
Yy CyIOBOMY MOPSIKY, OCKUIBKH
BCTAHOBIIIOETHCA BiH PILICHHSAM
cyny.

3a XKUTTI 000X 3 TMOAPYNKKS
nuiro® Moke OyTH TPUITMHEHUN
IUIIXOM HOTO po3ipBaHHS (PO3Iy-
yeHHs). Haganmi moapysxHi BigHO-
CUHH MPUIHHAIOTHCS (32 IEIKUMHU
BUHSITKAaMH) 3 BIIMOBIAHUMU TIpa-
BOBUMM HacligkaMu i1 000X 3
nonpy#okst. TepMiHM «po3ipBaHHS
HUTI00y» 1 «PO3ITYUESHHS» PO3IIISI-
JAI0ThCs B TEOpii ciMeitHoro mpa-
Ba 1 3aCTOCOBYIOTHCS B IMPaKTHIII
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opraniB PALIC i cyniB sik CHHOHI-
Mu. [li TepMiHM BXKHUBAIOTHCA SK
CUHOHIMHU # y 3akoHi (po3amin 11
CK Vkpainn).

Y nopeBonmoniitHOMY ciMei-
HOMY IIpaBi J1aBajocs BU3HAYCH-
HSl PO3JIY4YEeHHS SIK «IIPUIMHECHHSA
3aKOHHOTO MUTIO0Y, MO0 iCHYBaB,
3 3a3HAYEHUX y 3aKOHI MPUYUHY.
VY cyuacHiil HaykoBil JiTeparypi
i PO3ipBaHHIM HUTIO0Y pO3yMi-
€THCSI, SIK IIPABUJIO, NMPUIMHEHHSA
U0y 3a KHUTTA TOAPYXOKS a0o
IOPUINYHUNA aKT, L0 TNPHUIIHHAE
MPaBOBi BITHOCHHH MiX MOAPYX-
JKSIM Ha MalOyTHIN vac (3a JAesKu-
MU BUHSTKaMH, Nepe10adeHIMU B
3aKOHi).

[Ipu upoMy B FOpUIUYHIH JTiTE-
parypi BUAINAIOTE 00’ €KTHBHI Ta
Cy0’€KTHBHI NMPUYUHU PO3TYUYEH-
Ha[10]. Jo 00’eKTUBHUX NPUYNH
HaJIe)KaTh BUIAIKH, NependadcHi
ct. 107 CK VYkpainu. Jlo HUX Mo-
KyTh OyTH BifHeceHi ¥ iHII 00-
CTaBWHM, 110 HE 3aJIeKaThb BiJ BO-
JBOBHX Ta IHTEJEKTYaIbHUX SKOC-
Tel 0ci0, SKi PO3ITyHaOThHCA.

Jlo cy0’eKTHBHUX IPUYHH PO3-
JydeHHS HaJeXaTh Pi3HOMaHIiTHI
00CTaBUHHU, 1IO0 XapakKTepu3sy-
I0Th, SIK PaBUJIO, ICUXOJIOTIYHUN
CKJIaJ] 0COOUCTOCTI oApyKs. [lo
TaKHX TPUYUH HAJEKATh TaKOXK
IHIIII SBWINA, TaKi SK TOIPYXKHS
HEeBIpHICTh, OaiiyXke CTaBIICHHS
0 IiTeH, X BUXOBaHHS, MPUHH-
JKEHHS Ta 00pasa riTHOCTI OJTHOTO
3 TOAPYXOKS Ta 1HIN BUMAIKU Ta
mopoxku[ 11].

AHaNI3yI04l IMOHATTA IPUIIHU-
HEeHHsI 1uTI00y 3a 3aKOHOABCTBOM
VYkpainu, aBTop JiHIIOB BUCHOBKY,
IO TPUNIUHEHHS OUII00Y MOXKe
OyTH SIK CTPOKOBHM, Tak 1 0e3-
CTpOKOBUM. Takuil MO € MOX-
JUBUM Y 3B’SI3Ky 3 BHECEHHAM
no CK Vkpainu moiaoxeHb, L0
PETYIIOIOTh TOHOBIIEHHS HLIIO0Y.
Konu moapysxxs MpUIHHSE HUTIO0
IUIAXOM HOTO pPO3ipBaHHSI, a IO-

0

TIM HOro MOHOBJIOE 32 TpaBUiIa-
mu, nependaueHnmu CK Vipainm,
TO B TAKOMY BHIIaJIKy HIE€THCS PO
CTPOKOBE TPUIIMHEHHS TLTIO0Y.
CTpoKkoBe NPUIMHEHHS NLTIO0Y
MOXJIMBE TAKOX Yy BUIAJAKY, KOJIH
OJMH 3 TOAPYXOKA OyB oroJjoruie-
HUI [TOMEpIIUM, a TIOTIM pillIeHHs
cyny Oynmo ckacoBaHE y 3B’SI3KY 3
MOBEPHEHHSIM TOTO 3 TOAPYXIKS,
XTO OyB OTOJIOIICHHWIA TTOMEPIIHM.
3a OakaHHAM CTOpPiH HUTIO0 MOXe
OyTH TIOHOBJIGHUMH Yy BiIMOBiA-
HOCTI 10 YMHHOT'O 3aKOHOJJaBCTBA.
SIKIo K TMOAPYXOKS, IITI00 SKUX
OyB po3ipBaHUl, HE 3aSIBISATH PO
MOHOBIIEHHS IILITIO0Y 4Yepe3 MeBHi
oOcTtaBuHM (1UTIO0 13 1HIIOKO OCO-
6010, HEOaKaHH OMHOT0 a00 000X
3 MOJPYKKS TOWIO), UIEThCS MPO
0e3CTpOKOBE MPUIWHEHHS IILTIO-
Oy, OCKUTBKH B JTaHOMY BHUIQJKY
NPUIIMHEHHS IUTI00y HEe oOMexe-
He OyIb-SKUM CTPOKOM.

[Mopsimok pozipBaHHS HUTIOOY
BcTaHoBieHuii posminom 11 CK
VYkpainu. PosipBanus mumo0y mo-
CTaBJICHE ITi/T KOHTPOJIb JePKABH 1
MOJKe 3I1HCHIOBATUCS TINBbKHU BIJI-
MOBIIHUMU ACpKaBHUMH OpraHa-
mu: un opranom PALIC, uu cynom
y BHIIAJIKaX, MPSMO NIepe0adeHux
CK Vkpainu.

TakyuM YHMHOM, YHMHHE CIMEH-
HE 3aKOHOJABCTBO Iependavae
JBa TOPSIKH PO3ipBaHHS ILTIO-
Oy: cynoBuii Ta B opranax PAIIC.
OCHOBHHUM TOPSAKOM pPO3ipBaHHS
o0y € B opranax PALIC, i imumre
B 0COONMBO CKJIQJHHUX CHUTYyalli-
SIX ITIOOHO-PO3IYYHUH TIpOIeC
BiOyBaeThes B cymi. llono posi-
pBanHs 100y B opranax PALIC,
TO HOro mnpaBOBE pPETYIIOBaHHS
00’eHy€e OKpeMi BHITAIKH, SIKi
BUIIPABIOBYIOTh CIPOIIEHY IpO-
Henypy po3iydeHHs. 3a3HadeHi
BUTAJKN — PO3ipBaHHs HUTIO0Y 3a
B32€MHOFO 3TOJIOI0 MOJIPYXIKS, SIKE
HE Mae JIiTell; po3ipBaHHS MUTIO0Y
3 0c00010, IKa BHU3HAaHA O€3BICTH
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BiICYTHBOIO, BHW3HAHHS IHIIOTO
3 TMOIPYX’KS Heli€3JaTHUM BHa-
CITIIOK JyIIeBHOI XBOpOOH, 3acy-
JUKEHUM 3a 31MCHEHHS 3JIOYMHIB
110 1T030aBIIeHHS BOJI HAa CTPOK HE
MeHIIe TPhOX pokiB (cT.cT. 106,
107 CK Ykpainn ).

PozipBanHs 100y B CyI0BO-
My TOPSIZIKY MOXJIUBE 3a B3A€EM-
HOIO 3r0JI0I0 Ta 32 M030BOM OJIHO-
ro 3 mofpyxkxks (cT. 109 ta ct. 112
CK VYkpainu BianoBigHO).

CynoBuii TOpsIoK (TIporemy-
pa) posipBaHHsS NLTIO0Y 3aCTOCO-
BY€ThCS y BUMNAAKax, rependaye-
Hux CK Ykpainu: npu HasiBHOCTI y
MOAPYXOKS CHIJTbHUX HETIOBHOJIT-
HiX JIiTEH; IpH BIACYTHOCTI 3TOIH
OITHOTO 3 TIOAPYXKS Ha PO3ipBaH-
HS HUTI00Y; SIKIIO OJUH 3 TOAPYXK-
Xsl, HE3BAXKAIOUM Ha BIACYTHICThH
y HBOTO 3alepeueHb, YXUISEThCS
BiJl po3ipBaHHA HUTIOOY B OpraHi
PAIIC.

Cyn noBuHeH 3a0e3Ne4nTu He
TIJIBKU JI€P’KaBHO-TIPABOBE PETY-
JIOBaHHS BIIHOCHH, MOB'SI3aHUX
3 IPUMUHEHHSIM W00y, ane i y
pasi motpeOu 3aXWCTUTH IHTEp-
€CH KOXXHOTO 3 TIOJPYXXKST 1 IX-
HIX HEMOBHOMJITHIX AiTeil. JKIno
Oyzae BCTaHOBJIEHO, L0 MOAAJIbIIE
CHiNIbHE >KUTTS TMOAPYXKS 1 30e-
peXeHHS NUI00Y cyrnepeunso 0
iHTEepecaM OJHOTO 3 HHUX, 1HTep-
ecaMm IXHIX JiTeH, [0 Ma€ iICTOTHE
3HAYEHHS, CyJ YXBJIIOE PIilICHHS
PO PO3ipBaHHS LUTIOOY.

[Monpyxxs, ske Mae JiTei,
Ma€ TMpaBo MOJATH J0 CYLy 3asiBY
PO pO3ipBaHHA NUTIOOY pa3oM i3
IIMCBMOBHMM JIOTOBOPOM IIPO TE, 3
KUM 13 HUX JXATUMYTh JOiTH, SKY
ydacTh y 3a0e3ledyeHHi yMOB ix-
HBOTO XHUTTS OpaTHUMe ToH 3 OaTh-
KiB, XTO OyJie IPOXXHBATH OKPEMO,
a TaKkoX IIPO YMOBM 3MiHICHEHHS
HUM IIpaBa Ha 0COOKMCTE BUXOBaH-
HA IITEH.

SKmo moApy}XOKS CKIIaJaroTh
JIOTOBIp TIPO PO3Mip aJliIMEHTIB Ha
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IUTHHY, TO TaKUi IOTrOBip MOBH-
HEH OyTH HOTapiajdbHO 3acBigue-
HUM. Y pa3i HEBUKOHAHHS LOTO
JIOTOBOPY aJTIMEHTH MOXYTh CTsI-
ryBaTHCsl Ha IMJICTaBI BHKOHAaB-
9OTO HAMHUCy HOTapiyca. SIKmo B
CyIOBOMY 3aCilaHHI OAWH 3 TIO-
JOPY>OKs 3asBIIS€, IO BiH 3TOAEH
Ha PO3MydYeHHS, TO Cyd HE Mae
MpaBa MPUIHHATHY TPOBAKEHHS Y
CIpaBi 3a THX Ii/ICTaB, IO IIITIO0
MOXke OyTH po3ipBaHMI B OpraHax
PAILIC, ockinpku cpaBy Mpo po3i-
pBaHHs 1ITI00y Oyi0 MOpPYILIEHO B
Cy/Ii 3aKOHHO.

JJis TBOX MOPSLIKIB pO3ipBaHHS
nutio0y (depes cyx i uepe3 opranu
PALIC) icHyroTh 1Ba mHpOIECY-
anpHUX pimenss. [Ipu poszipBaH-
Hi OUTIO0Y B JIep’KaBHUX OpraHax
PALIC nutro6 BBaXKaeThCs MPH-
MUHEHUM 3 MOMEHTY peecTparii
mutio0y B opranax PAIIC, a mpwm
po3ipBanHi HUTIO0Y CyAOM — Bif
THS1 HaOpaHHS YMHHOCTI PillIeHHS
cyly. 3a3HadyeHe pillleHHS Mpo-
OnemMu BU3HAUEHHSI MOMEHTY PO3i-
pBaHHS OUTIOOY € OOIPYHTOBAaHUM
3 MPaBOBOI TOYKHU 30py Ta 3pO3y-
MIJIMM [Tl HACEJICHHS.

IcHyBaHHS  ABOX  MOPAAKIB
pO3JIydeHHsI — IIe KOHKpETHE BH-
paKeHHS! KOHCTHTYIIHHOTO IMOJIO-
JKEHHS TIPO 3aXHCT CiM’i Aepika-
BOIO.

Hns npunuHeHHs wUI00y €
000B’SI3KOBUM IOpUANYHE 0POPM-
neHHst GaKkTy IPUIUHEHHS IUTI00Y
HEe3aJIe)KHO Bif TOro, 4 HAEThCA
PO PO3ITYYEHHS, YH TPO CMEPTh
OZTHOTO 3 HOAPYKS, TOAI SIK AJIs
MpUNUHEHHS (PaKTUYHHUX MUTFO0-
HUX BIIHOCHH, TOOTO «(dakTud-
HOTO HUTIO0Y», Take 0()OpMIICHHS
He € 000B’SI3KOBHM. bBimbIn TOTO,
OyIb-sKe IOpUANIHE 0()OPMIICHHS
MpUNUHEHHS (PaKTUYHUX TUTFO0-
HUX BIJIHOCHH B3araii He mepe-
0a4eHo YMHHUM 3aKOHOIABCTBOM
VYKpainu, 110 B CBOIO YEPTY, MOXKE
YCKJIAJHUTH BHPIUICHHS MUTaHb,

nependauenux ctr. 74 CK Ykpainn
LI0JI0 IIPAaBOBOTO PEXUMY MalHa
YOJIOBiKa 1 JKIHKH, SIKi TiepeOyBa-
OTh Y (DAKTHIHUX NITIOOHUX BiJI-
HOCHHAX.

BucHoBkM 3 pgocaimkeHHst i
NMepCneKTHBH MOAAJIbIIUX PO3Bi-
0K y nbomMy Hanpsimi. [Tutanns
MIPUTIHHCHHS TUTI00HO-CIMEHHIX
MPaBOBITHOCHH € IOCHTHh CKJIAJ-
HUMH 1 TOTpeOyIOTh BIOCKOHA-
JIEHHST YUHHOTO 3aKOHOJABCTBA
Vkpainu. 3okpema, HeoOXiTHO
PO3pOOUTH TTOPSAOK peanizalii Ta
3aXWCTYy MpaBa CIiIbHOI BIIACHOCTI
0ci0, sKi mepeOyBarOTh y QakTuy-
HHUX HUTIOOHUX BiZHOCHHaX. Jlmc-
KyCIHHUMH 3aJTMIIAIOTHCS MUTaH-
HSl I[OJI0 TpaBa Ha TMPOXWBAHHS
Yy CIIUTBHOMY JKHATJIOBOMY OYIHH-
Ky 494 KBapTHUpi, SKi BUHUKAIOTH
B MpoLECi PO3MOAUTY CHIIBHOTO
maitHa Ttomo. IIpu upomy norpe-
Oye TakoX 3aKOHOJABYOIO BHU-
3HAYCHHsS] TPUITMHEHHS NUTFOOHO-
CiIMEHHUX TTPaBOBITHOCHH.
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NEPCHEKTHUBU IPABOBOI'O PETYJIIOBAHHS JISIJIBHOCTI
THCHEKIII IPAIII B YKPAIHI
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JOKTOP IOPUAUYHUX HAYK, AOLEHT, Mpogecop kadeapu TPyI0BOro Npapa Ta NpaBa coliaJIbHOTO
3abe3neyeHHs: KuiBcbkoro HanionansHoro yHisepcurtety iMeni Tapaca IlleBuenka

SUMMARY

The basic tendencies within legal regulation of labour inspection activity have been revealed and denomi-
nated in given scientific article. The proposals essentially improving labor legislation in this part have been

introduced to.

Key words. Legal status of labour inspection, review service, law enforcement service, broadening of com-
petence, cooperation within law enforcement and judicial authorities.

% %k %k

VY mpeacraBieHiil HayKoBii CTaTTi BUSBJICHO Ta OKPECIEHO OCHOBHI HAaNpSMKH MPaBOBOTO PEryIIOBaHHS
IiSUTBHOCTI 1HCTEKLIi Mpami, BHECEHO MPOMO3UIii 3 CyTTE€BOro pedOopMyBaHHS TpPYZOBOTO 3aKOHOAABCTBA

Vkpainu y miid 4acTuHi.

Knrouosi cnosa. IlpaBoBuii craryc iHCmekmii mpari, KOHTpOibHA (DyHKIis, MPaBOOXOPOHHA (PYHKIIA,
PO3ILIMPEHHSI TOBHOBAXEHB, B3a€MOIS 3 IPABOOXOPOHHUMH Ta CyIOBHMHU OpraHaMH.

% %k %

B HpGILCTaBHeHHOﬁ Hay‘lHOI\/'I CTaTbe€ BBISIBIEHHI M 0003HAYEHLI OCHOBHBIE HarpapJICHUA TIPaBOBOI'O
PerynupoBaHuUs JesSITENbHOCTH HHCTIEKLIMH TPYa. BHECeHbI IpeIoyKe NS [T0 CYILIECTBEHHOMY pe(hOPMUPOBAHUIO
TPYAOBOI'0 3aKOHOAATEILCTBA YKPAUHBI B 3TOU YacTH.

KiroueBsie cnoBa. [IpaBoBoii cTaTryc MHCHEKUMH TPyAa, KOHTPOJbHAas (QYHKIMs, MPaBOOXpaHUTEIbHAs
(GyHKIMS, paclInpeHue MOJTHOMOYH, B3aUMOICHCTBYE C PAaBOOXPAaHUTEIBHBIMU U CYIeOHBIMU OpraHaMu.

H Beryn. B ymoBax nepexo-

Iy IO PUHKOBHX BiJHOCHH, a
TaKOXX BPaxoBYIOUHU BCE IE JOBOJII
HU3BKUI PiBEHb MPAaBOBOI KYJIBTY-
pH HacelleHH Jiep>KaBH, 3Havy 4ac-
TUHY TPaBONOPYILEHb CKJIaJaroTh
camMe TpYyAOBI NPaBONOPYILEHHS.
SK CBiTYMTH MPAKTHKA, OUTBIIICTD
13 HUX CTOCY€ThCS OPYLICHHS PO-
0oTOonmaBIsIMH OOOB’SI3KYy BYACHOT
BUILIATU 3apOOITHOI IUIAaTH, HEIO-
TPUMaHHSA BUMOI 3aKOHOJABCTBA
PO OXOPOHY Tpali Ta 370pOB’s
MPAIiBHUKIB, HEMOOJUHOKHMH €
BUTIAJIKA HE3aKOHHOTO 3BUIbHEHHS
3 pobotu. 3 orsiAy Ha 1e, 0Co0H-
BO 3Ha4ycHHs HaOyBae e(eKTHBHA
JUSUIBHICTD CHCTEMU OpraHiB Ha-
DAY Ta KOHTPOJIO 32 JOAepKaH-
HSIM 3aKOHO/IaBCTBA MPO IMPALI0 Ta
OXOpOHY Tpari. AJKe 3aKOHOaB-
CTBO €()CKTHBHE TUTLKU TOJI, KOJIU
BOHO HEYXHMJIbHO BUKOHYETBCS YCi-
Ma 3alliKaBJICHUMH YYaCHUKAMU
BigHocuH. Crarrs 55 Koncrurymii
Vkpainu [1] rapaHTye KOXHOMY
3aXHCT MpaB i cBOOOA OYyIb-SIKUMH
He3abopoHeHuMH 3acobamu. s

3MIACHEHHS IIi€el MeTH Jep)kaBa
YHOBHOBa)KHJIA BiJIIIOBi/THI OpraHu
Ta iHCIEeKUil, sIKi peani3yloTh CBOi
MOBHOBaXCHHS 4epe3 ABi1 MpaBOBi
(hopmu: HarIsL i KOHTPOIIB. [HCTIEK-
Iisl Tpali TPUBAIUK Yac € OJXHUM
i3 TOJNIOBHHMX EJIEMCHTIB CHUCTEMU
3a0e3MeYeHHs] JOACPKaHHSA 3aKo-
HOIABCTBa MpO IMpawio B 0araTbox
KpaiHax.

ITocranoBka 3aBaanHs. Me-
TOKO IIi€i CTAarTi € BHSBICHHS Ta
OKpECJICHHSI OCHOBHUX HAaNpPSMKiB
NPaBOBOTO PETYNIOBaHHS isiIb-
HOCTI iHCTeKUii mpati, CyTTEBOTO
pedopMyBaHHS TPYAOBOTO 3aKOHO-
JaBcTBa YKpaiHM Yy il YaCTHHI.

PesyabTaTtn JOCTiIKEeHHS.
[epmmmu habpuuHy iHCHEKLIO B
1834 p. cTBOpWIM aHTIINII. 3 TIO-
gatky 30-x pp. XIX cT. cTBOproBa-
JUCS ICPKAaBHI OPTaHU 3 HarIsIy
3a JOTPUMAaHHSIM TPYAOBOTO 3a-
KoHo#aBcTBa. Yacrime 3a Bce e
Oynmu ¢abpuyHi (TpydoOBi) iHCIEK-
ii, MISUTBHICTH SKUX TOCTYIIOBO
pO3LINpIOBaNacs Bif KOHTPOJIO 3a
YMOBaMU Tpaii HeMOBHOJITHIX 1O

3arajlbHOro KOHTpoto [2, . 91]. Y
Pociiicekit  Immepii opranizaitito
i mpaBa ¢abpu4HOI iHCTIEKIii BH-
3HAYMIIM TIEPII 3a BCE IONITHYHI
Ta TONIIEWChKI iHTepecH nepixa-
BH, a MOTIM KJIACOBi iHTEpECH Ka-
mitany. @abpuyHa iHCHeKIis Oyma
cTBopeHa y 1882 p. mis HasiAy 3a
BHKOHAHHSM TepIIOTo (habpuaHO-
r0 aKTy — 3aKOHY PO MAaJIOJITHIX
1882 p. IIpore 3i 3pocTanHsM da-
OpUYHOI0 3aKOHOJABCTBA 3pOCTANN
11 000B’s13k1 (haOpUIHOT 1HCTIEKIIiT,
a ¢yHkuii HaOpUIHOTO 1HCIIEKTO-
pa, Ha no4aTok XX-ro CT., TOCAIIN
TaKUX pO3MIpiB, IKUX HE 3HaJA Hi
OIIHA 3aX1THOEBPOIIEHCHKA JIepxKa-
Ba. ®abpuyHa iHcmekist B Pocii He
TINBKH CIIJKYBaja 32 BUKOHAHHAM
(haOpYHUX 3aKOHIB 1 TepecIixy-
Baja 3a iX HOPYIIEHHS — y 4YOMY
TIIBKU W TIONSATA 0OOB’SI3KH 1H-
cnekuii y 3aximHiii €Bpori, — ane
1 3000B’s13aHa Oyna 3MiHCHIOBATH
3aXO/IM MO0 3aro0iraHHs Criopam
i Hemopo3yMiHHsIM Mix (adpu-
KaHTaMU 1 POOITHHKaMH MUITXOM
BHSBIICHHS Ha MICIIi HASBHOTO He-
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BIOBOJICHHS 1 MUPHOT'O IIOTOJKEH-
HS HETIOpO3yMiHsb [3, c. 78 = 79]. ¥
ijgomy, Micist (aOpUIHUX THCTIeK-
TopiB y Pociiicekiti Immepii mae
OyTH BU3HaHa MOTPIOHOIO i TO3H-
THBHOIO, ajie, Ha KaJlb, MaJloehek-
TUBHOIO: « TakuM YMHOM 1HCIIEKTO-
pa Hacmpapli € HE peryasiTopamMu
BiTHOCHH MiX (abpukanTaMu i
poOiTHUKamu, a OydepamMu Mix
morpedbaMu poOITHHUKIB 1 HEMOIy-
rictio 3akoHy» [Llut. 3a 3, c. 101
—-102].

3a ct. 30 Craryty npo nmpoMuc-
nmoBy mpaio Pociiicekoi Immepii
[4], dabpuuHa iHCTEKIs 3HAXO-
TIack 'y BimaHHs MiHicTepcTBa
TOPTIBIi 1 TPOMHUCIOBOCTI ¥ Tif-
MOpsIAKOBYBajacsad 0Oe3MocepeHbo
Bigniny mpomucioBocTi, a 3 Mmic-
[IEBOIO TYOEPHCHKOIO Ta TIOBITOBOIO
BJIQJIOI0 B3a€EMUHU OYyJIH TaKi X, 5K
H y BCIX IHIIMX IMOCAZOBHX OCIO
MiHicTepcTBa TOPTIBII i TPOMHUC-
JIOBOCTI, 110 HaJIeKaJIH A0 CKIaxy
ry0epHCBHKOTO yripaBmiHHA. CTaTTs
31 CratyTy npo OpOMHCIOBY IIpa-
mro nependadaia, mo QyHKIil da-
OpWYHOI iHCTIEKIIil peani3oByBan
crapuri ¢pabpuyHi iHCTIeKTOpH, (a-
OpW4YHI 1HCTIEKTOpU Ta KaHAWIATH
Ha mocany ¢GabpUYHUX IHCIIEKTO-
piB. st ocib, ski Oaxanu 3aiHATH
nocaau ¢GaOpUIHUX 1HCTIIEKTOPIB,
YCTaHOBJIIOBAJIMCA BUIPOOYBaHHS
B ocoOnuBiii komicii mpu Bimmi-
7 mpoMucioBocTi MiHicTepcTBa
TOPTIBIIi i MPOMHUCIIOBOCTI, 32 TPO-
rpamolo, 10 3aTBEPIKyBasIacs Mi-
HicTpoM (cT. 33 Craryrty).

Haka3 uymnam ¢abpuyHOi iH-
cnekuii, Buganuii [onosHoMO 3 (a-
OpUYHHUX Ta TiPHHYO3aBOACHKHX
cnpaB mpucyTHicTio 11 mroToro
1900 p., myxe HETaTbHO PO3KPU-
BaB CTPYKTYpY, KOMIICTCHLIIO Ta
MOpsIOK i 4unHIB QadpuyHoi iH-
cnekii. Hakas, 30kpema, epenoda-
YaB: 3arajibHi BKa3iBKH PO HATJIS
3a ONaroycTpoeM Ta TOPSAKOM
Ha (haOpukax 1 3aBojax; 3arajib-
Hi 000B’s3ku 4uWHIB (padpuyHOi
IHCOEKIII;, 3arajbHl IIOJIOXKEHHS
mpo 4nHiB (PaOpUYHOI IHCHEKIIIT;
BIIHOCHHH 3 MICIEBOIO T'yOepH-

ChbKOlO0 (00JacHOIO 4YHM PIBHOIO)
BJIAIOI0; B3a€EMOBIJHOCHHU YHHIB
¢abpuyHoi 1HCHEKLi] 3 MOMiLi€lo;
00OB’SI3KM 1 MpaBa OKPYXHUX (a-
OpMYHHMX I1HCIEKTOPiB; 00OB’SI3KU
i mpaBa crapmux (aOpUYHUX iH-
CIIEKTOpPiB; 000B’SI3KH 1 mpaBa Qa-
OpMYHMX 1HCHEKTOpPiB; MOPSAOK
CIIy’)KOOBHX [i¥f YMHIB 1HCIIEKIIi 3
HarsiAy 3a IMPOMHUCIOBHMH YCTa-
HOBaMHu. BiamosimHo o m. 42
uporo Haxkazy, ¢habpuuni iHcmek-
TopH (i Ti cTapili, y BilaHHI SKUX
3HAXOIWINCHh OCOOJIMBI iTBHHMIII)
3000B’A3yBaUCsl MpUAMATd 10
PO3MIsILy CKapru i 3asBU MpoO He-
MOPO3YyMiHHS MK pPOOITHUKaMu
Ta YOPaBIiHHAMH TNPOMHCIOBUX
YCTaHOB, YBaXHO NMPOBAAUTH PO3-
CIIiyBaHHS CTYNEHIO OOTPYHTOBa-
HOCTI IIUX CKapI, BKHUBATH 3aX0JiB
i3 BHABJICHHS MPHWYHMH, L0 IPH-
3BEJH J0 HUX Ta CIPUSATH MPUMH-
PEHHIO CTOpiH, a SKIIO OCTAaHHE HE
BJIABAJIOCS, TO Y BiATOBITHUX BH-
najKax, HalpaBsITH CTOPOHU Ha
cynoBuii posrian [Lur. 3a 4, c. 238
—266, 253].

PagsHcpka Bnama, Jamarouu
amapar OyprKya3HO-ITOMIIIAIBKOT
Jep)KaBu, 3HMLIMIA W crapy ¢a-
OpuuHy iHCcHekuito... Byna ctBope-
Ha 1HCTIeKLis mpati, o odupanacs
OpraHizalisiMH CcaMUX TPYISIIIX
(mpodcrinkamMu, CTPaxOBUMH Ka-
camu). Lli#t iHCIeKIii HamaBaIucs
IIMPOKI TIOBHOB&KEHHSA y cdepi
HarsiAy 32 OXOPOHOK0 3/0pOB’S
Tpymsaumx [5, c. 119]. Tak, Big-
nosigHo no cr. 146 K3ull YPCP
1922 p. [6], HaIs1A 32 BUKOHAH-
HSM yciM 0Oe3 BUKJIIOYECHHS ycCTa-
HOBaMH, MiJNPUEMCTBAMHU, TOCIIO-
JapcTBaMHU Ta 0cO0aMH MOIOKEHb
Konekcy, nmekperiB, I1HCTPYKIIii,
PO3MOPSAKEHDb 1 KOJIEKTUBHUX JI0-
TOBOPIB Y YacTHHI, 1[0 CTOCYETHCS
YMOB TIpalli, OXOPOHH 3I0pOB’S i
JKUTTS TPYIAAINUX, TOKIagaBcs Ha
THCTIEKIiI0 Mpalli, TEXHIYHY 1 caHi-
TapHy 1HCIEKIIii, 110 3HAXOAUIUCH
y BiganHi HapoaHoro xomicapiaty

npari.
OyHknii Ta mopsAok pobdotu
IHCTIeKLii Tpali perymoBaIncs
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ct. 148 — 150 K3mlIl 1922 p. Ta
JnetanbHo po3pobnenum  «Haxka-
30M iHCIEKIii mpari» (mocTaHoBa
HKII CPCP Big 16 xostag 1923
p.), IO OXOIUIIOBaB yCi CTOPOHH
pobotu incnekuii. [Hcnekmis mpa-
i TOBMHHA Oyja OXOIUTIOBATU yci
CTOPOHH TPYHOBOTO 3aKOHOJaB-
CTBa, BCl yMOBH Ipaii i moOyTy, a
K 70 (YHKI[IOHYBaHHS JOTIOMIXK-
HUX EKOHOMIYHHMX 1 KyJBTYpHO-
MPOCBITHUIBKUX YCTaHOB (i1aJIbHi,
YaifHi, KI1you To1o). Benvka yBara
3BepTajacs Ha NpPaBOBY CTOPOHY
TUSIBHOCTI IHCIGKITIT mpaili — mpo-
Ba/KCHHS [TI3HAHHS, MOPYLICHHS 1
MiATPUMAaHHS KPUMiHAJIBHOTO Tie-
pecilyBaHHs, 3aXUCT IHTEPECIB
TPYISIIIUX y cydi. Y IbOMYy CeHCi
IHCTIEKTOpH TIpali Oynu HHU30BHM
OpraHoM TPYAOBOI IPOKYypaTypH.
§75 Hakazy, 3 npsMyuM MOCHJIaH-
HaMm Ha cT. 149 K3nll 1922 p., ro-
BOPHB TIPO 3aKPUTTS MiATPHEMCTB,
3yNUHKY MallMH a00 JIBUTYHIB
TOILIO; CIO[X K BIMHOCHIH i 3HIATTS
3 po0OOTH, HAMPHUKIIAJ, MAJIOJITHIX
abo miUIITKIB, a TAKOK HaKJIaJeH-
HS Ha HallMaviB aJMiHiICTPAaTUBHUX
crarHeHs [[luB. peraneH. 7].
ITocranosoro PHK CPCP Big
25 tpaBHa 1926 p. «IIpo po3mexy-
BaHHA (QYHKIIH OpraHiB TipHUYOTO
HaDIAy Ta IHCHEKIIN mparri» [8]
0yJ10 YiTKO PO3MEIKOBAHO [IOBHOBA-
JKCHHS 3a3HaYCHUX JICPKABHUX OP-
ratiB. Takum YMHOM Ha 1HCTIEKIIiO
mpaii OyJ0 MOKJIAJIEHO BIIACTUBY
came JuUIs Hel (YHKIIIO: HarIs 3a
BUKOHAHHSIM yciMa HaiiMadaMu po-
0040i CHIM BUMOT 3aKOHOJIABCTBA
Npo Mpalio, KOJEKTUBHUX 1 TpY-
JIOBUX JIOTOBOPIB Ta TpaBHJ BHY-
TPIIIHBOTO po3nopsaky (ct. 146
K3nll PPOCP 1922 p.). OcHoBHa
poboTa 3 HamIALy 3a CaHITapHO-
ririeHiYHUMY YMOBaMH TIpalli Ta 3a
TEXHIKOIO Oe3reku 0yi0 BHOKpEM-
JICHO Ta TOKJaJieHa Ha CaHiTapHY
1 TEXHIYHY IHCHEKIIiI0, IO TICHO
CHIBMpaIfoBaja 3 IHCIEKII€l0 mpa-
i (ct. 150 K3nll). V 1925 p. Oynu
Bunani Tpu Hakasu HKIT CPCP
NP0 PETYIIOBaHHS X JIISUTBHOCTI.
VABISIETHCSA, 10 TOCBiA (YHK-
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LIOHYBaHHS, CTPYKTYPH Ta [IOBHO-
BaxkeHb iHcrekii npari B CPCP y
20-1i pp. XX-T0 CT. HAHI 3aCIyTO-
Bye ocobmmBoi yBaru. Kpim Toro
ciin 3a3HaguTH, mo B CPCP y 70-
80-1i pp. XX-T0 CT. Iisyia mpaBoBa
IHCIIeKIisl Tpari — crenudiaauii
OpraH, €J1MHa METa SKOTO — KOHTP-
OJIb 1 HAMIIAA 332 JOTPUMAHHAM 3a-
KOHOJIaBCTBa npo mpaiito [[ut. 3a
9,c.357].

Konexkc mpo mpauro Hapomnoi
PecrryOmiku bBonrapii HajgaBaB iH-
CIIEKTOpaM 3 TIparli Ta iHIIUM 0CO-
Oam, sxuM Oynu nopydeHi QyHKIT
3 OXOPOHHM TIpalli, BaXJIUBE IPaBO
NPUIMHATH PABONOPYLIEHHS B 1X
3apOJIKy, a caMe NPU3YNUHITH BU-
KOHAHHS HE3aKOHHUX PILLICHb IOC-
MOAAPCHKHUX OPTaHiB Ta MOCAT0BUX
0ci0, KO I1i pillIeHHsI CTOCYIOThCS
OXOPOHM TIparli Ta MmodyTy TPyIo-
Bux konektusiB. Y K3nll Himens-
koi JlemokparnuHoi PecmyOmiku
1977 p. Oyma cherianbHa TiaBa
PO KOHTPOJb 3a JOTPUMAaHHIM
TpYAOBOro 3akoHoAaBcTBa. 3a TK
[Monmscrkoi Hapomnoi Pecrry6mi-
ku 1974 p. iHcmekuis mpari Oyma
CIEIiali30BaHUM OpraHOM TpPod-
CIIUIOK, IO 3IIMCHIOBaJIa HAINISAL
3a JOIEepKaHHAM HOPM TPYIOBOTO
npaBa. Kozmexc moxiagaB Ha iH-
CrieKTOpa Tmpari o0OB’SI3KU peary-
BaTy Ha NOPYILEHHS OCTAHOB, IO
CTOCYBAIMCS TIpaB NpaIliBHUKIB, 1
MPUTATYBaTH A0 BiAMOBiAaIBEHOC-
Ti BUHHHX HE3aJIe)XHO BiJ TOTO,
MOCKAp>KUBCS MPALliBHUK caM Ha
MOPYILIEHHSI CBOiX IpaB 1 4M 3aro-
JisUT0 11e TIOPYLICHHS HOMY LIKOITY
[[{uT. 32 9, c. 85, 167, 248 — 249].

[Mynxtu 15, 16 i 17 PexomeH-
marii MOIT Ne 198 mpo Tpynosi
npaBoBigHocuHu 2006 p. [[uB.
10] mependadaroTs OCHOBOIOIOXK-
Hi MIIXOAW 1O TMHUTaHp HATISAAY 1
KOHTPOJIIO 3a IOJACPKaHHSAM 3a-
KOHOZaBCTBa Mpo mpario. Komme-
TEHTHUI OpraH MOBHHEH BXXHBATH
3aX0IIB 13 METOI0 3a0e3neueHHs
JOAEp>KaHHA 1 3aCTOCYBaHHS 3aK0-
HOAABYMX i HOPMATHUBHO-IIPABOBUX
aKTiB, K CTOCYHOTBCA TPYIOBHUX
MPaBOBITHOCHHHU, BIJHOCHO pi3-

0

HUX aCHEKTIB, PO3IISHYTUX Y I
Pexomennauii, Hanpukian, 3a go-
IIOMOTOI0 CITY»O0 1HCHEeKIIil mpairi
Ta IXHBOTO CHIBPOOITHHULITBA 3 Op-
raHam¥ COLaJIbHOTO 3a0e3redeH-
HA ¥ mopaTkoBUMU ciryxkO0amu. 1o
CTOCYETHCS TPYILOBHX IIPABOBIIHO-
CHUH, HaIlIOHAIbHI OpTraHu PeryIo-
BaHHS MUTaHb Hpalli W myieri iM
CTPYKTYpH TOBHHHI 3[iiicHIOBaTH
pEeTyIApHUH  MOHITOPHHI  CBOiX
mporpaM i mpouenyp Hamsiay 3a
norpumanHsaM. OcoOnuBa yBara
MMOBUHHA NPUALIATUCS Tpodeciam
1 CEKTOpaM, Yy SIKUX 3HaYHy YacCTKY
CTaHOBIIATH MPALOIOYi JKIHKUA. Y
paMKax CBO€I HaLiOHANBHOI IO-
JITHKK, TPO SIKYy WAEThCS y Wil
Pexomenpauii,  mepaBH-WICHH
Opranizanii MOBUHHI PO3pOOIATH
e(eKTUBHI 3axoIu, HaIliJICHI Ha
BUKOPiHIOBAaHHS CTUMYIIIB JI0 TIPH-
XOBYBaHHSI (pakTy iCHyBaHHS TpY-
JOBUX MPaBOBiIHOCHH.

Huni y pi3Hux kpaiHax Ha3BH
1 KOMITETCHIISI OpraHiB, IO 3ii-
CHIOIOTb KOHTPOJb 3a JOAEpKaH-
HSM 3aKOHOJABCTBA IMPO IPALio
CYTT€BO pi3HUTBCs. Tak, B Aszep-
OaifKaHi TOBHOBAKEHHSI JICPIKaB-
HOTO OpraHy, IO 3A1HCHIOE KOHTP-
OJIb 32 JOACP)KaHHAM TPYZOBOTO
3aKOHOJABCTBA (JAEp>KaBHOI TpY-
noBoi iHcmekuii), Bu3Hadae Tpy-
noBuit koneke [Lurt. 3a 11, c. 117].
Jo xommereniii HamioHaasHOTO
yIOpaBiIiHHA 3 TPYIOBHX BiJIHOCHH
CIIIA, sixe Oyno crBopeno y 1935
P., BXOAUTH PO3IVISI CKapr mpod-
CHiJIOK 1 pOOITHUKIB Ha Ail MiANpH-
€MI[IB Ta TPUUHATTSA BiJIOBITHUX
3axomiB [Llut. 3a 12, c. 24]. Cmo-
co0OM 3aXHCTy MpaB MPaLiBHUKIB
y Hogiii 3enanii € 3BepHEHHS 10
OJHI€T 3 TBOX 1HCHEKIIiH mparti, 110
3HaXOIATbCA B CTPYKTypi MiHic-
TepcTBa mpaui — [Henekmiro mpari
Cayx0u 3 TpyIOBUX BiZHOCHH Ta
IHcmekmiro mpari 3 BUPOOHUYOT
Oesmeku i 310poB’st. Ckapri, 3a 3a-
TBEPIKEHOI0 POPMOIO, TTONAIOTHCS
SIK 1HJIUBIAyaJlbHi, TaK i KOJICKTUB-
Hi. CIeKTp MHUTaHb JIJ1s1 3BEpPHEHHS
no [Hcmekii mpaili, Mo HAJICKHUTh
1o Ciry0u 3 TpyIOBHX BiTHOCHH,
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oOMekeHnH. MOoXKHa OCKap»KUTH
TIIBKH HEAOTPUMAaHHS BUMOT 3aKO0-
HOZABCTBA PO HEPOOOUi CBATKOBI
IHi, JiKapHSHI, BiAMYCTKH, Biapa-
XyBaHHS 13 3apo0iTHOI Tuatu abo
MiHIMaJbHOT orutatd mpami [Llut.
3a 590, c. 13 —121].

3a IlonoxenHsm mnpo Jlepxas-
Hy IHCHEKIil0 YKpaiHu 3 IHUTaHb
mpami, 3aTBEpIKEHOTO0  YKa3oM
[Ipe3unenra Ykpainu Big 6 KBIT-
Hs 2011 p. Ne 386/2011 [14], Hdep-
XKrpaui YKpaiHU BXOTUTH IO CHC-
TEMH OpraHiB BUKOHABYOI BIAAH i
3a0e3meuye peaizailito JepxKaBHOi
MOJITUKA 3 THTaHb HAISILy Ta
KOHTPOJTIO 32 JTOACp KaHHIM 3aKO-
HOZABCTBA MPO MpAaIio, 3aiHATICTh
HaCeJIeHHs, 3aKOHOAABCTBA IIPO
3araJbHOO0OB’SI3KOBE  JIepXKaBHE
colliaJIbHE CTpaxyBaHHsS BiJ He-
[IaCHOTO BUNIA/IKY Ha BUPOOHUIITBI
Ta TPOQeciiHOrO 3aXBOPIOBAHHS,
SKi CIIPUYMHWIM BTpaTy Hpares-
JaTHOCTI, y 3B’SI3Ky 3 THUMYaco-
BOIO BTPAaTOI0 Tpale3laTHOCTI Ta
BUTpaTaMy, 3yMOBICHHMH Hapo-
JDKEHHSM Ta TOXOBaHHIM, Ha BU-
najioKk 0e3poO0iTTs B YacTUHI TMpH-
3HauCHHS HapaxyBaHHs Ta BUILIATH
JOTIOMOT'H, KOMITEHCAIlil, HaJaHHS
COL[IQJIFHUX TIOCTYT Ta IHIIUX BH-
JIIB MaTepiaibHOTO 3a0C3CYCHHS 3
METOI0 JOTPUMAaHHS MpaB i rapaH-
Till 3acTpaxoBaHUX 0Ci0.

VY upoMy acrnexTi BayKIIMBO BKa-
3aTH Ha CYTTEBE POIIMPEHHS KOM-
nmeTeHnil incnekuii nparni B Ykpai-
Hi 3TiJHO Ha3BaHUM BUILE YKa30M
IIpesunenra Vkpainu. Ilpore B
ICTOPUYHOMY KOHTEKCTI 1HCTICKIIis
npaui y Pociiicekiii Immepii mana
gypMalli MOBHOBa)XKeHHs. Tak, Ha
(haOpuuHy 1HCIICKIIIO IMOKIajiana-
cs 3amo0ixkHa, a TouHilme mpodi-
nakTHYHa (QYHKIIs, OAHAK CyAsYH
3 TIOBHOBa)XKEHb 1HCIIEKTOPIB BOHA
Oyna moB’si3aHa, GakTU4HO, 3 BH-
KOHAHHAM TOMileHChKUX (PyHKIiN
(manpukian, GaOpuyHUN iHCTIEK-
TOp J03BOJISIB BUIAYy OIHI€T po3-
PaXyHKOBOi KHW)KKH JCKIJIBKOM
ocobam, 3aTBepKyBaB IpaBHIIa
BHYTPIIIHBOTO  PO3MOPSIKY, 3a-
CBIUyBaB 3arajbHi PO3IIHOYHI
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BimomocTi Ta iH.) [dus. 3, c. 81 —
82]. OnmHak, SKII0 TOBOPUTH IPO
icTHHHY ponb (abpudHOI iHCIIEK-
uii y mopesomtonifiHiit Pocii, To
kpamie Hix gk M.I. JlyHi ckazaru
He MoxkHa: «DPabpudHa 1HCIEKITiS
MTOBMHHA HE CTITHKU HATISIIATH 32
TIoNep)KaHHAM (aOpUIHUX 3aKo-
HIB 1 KapaTH 3a MpaBOMOPYIIEHHS,
CKIJIbKA BTPYYaTHCh Yy B3a€EMHHU
(habpukaHTIiB 1 pPOOITHHKIB, OIIi-
KaTH Ta yHepemKaTd MOPYIIeHHS
JIEPXKABHOTO 1 TPOMAJCHKOTO CITO-
koro» [L{urt. 3a 3, c. 84]. dakTU4yHO
BX€ TOJII 1HCIIEKIIis Mparli BUKOHY-
Baja (DyHKIIIO MiATPUMaHHS COIli-
AITPHOTO MHPY Ha ITiIIMPHEMCTBAX.
AHani3 TOBHOBaXXeHb (haOpudHOi
iHCTIeKIil, mepeabadeHnx y ct. 34
CraTtyTy Tpo MPOMHCIIOBY TIPAITO
[4], mae migcTaBH CTBEpIKYBATH,
0 Hi B OJHIH €BpOMEHCHKii Kpai-
Hi IIei OpTaH He HaJISBCS TAKUMH
IIMPOKUMH KOHTPOJIEHUMH TIOBHO-
Ba)XCHHSMU.

BucHoBkn. VYSBIS€TBCSA, IO
HUHI KOHTPOJIbHA (DYHKIIis 1HCTIeK-
wii mparri, 6e3 CyTTEBOTO MOCHIICH-
HsI IPAaBOOXOPOHHOT, BTpadae Oyib-
SIKUI CEHC, OCKIIBKH 1IeH JieprKaB-
HUH OpraH BUSBISIETHCS O€3CHINM
repe; HaxaOHUM MTOPYIIEHHSIM ITif-
MIPUEMIISIMU 3aKOHIB YKpaiHU PO
mpamo. Hasite cTpykTypa nepimo-
TO KOZIEKCYy TPO Mpamro, SKuM OyB
CraryT mpo MPOMHUCIOBY IpAIO
Pociiicekoi  Immepii, npuitHATHIA
Ha movyatky XX-ro CT. y mepiox
OypXJINBOTO PO3BUTKY KalliTAIi3My
B Pocii, mae miacTaBu Ijd TaKux
TBepakeHb CrtaHoMm Ha | OepesHs
1915 p., Craryt cknmamascs 3 4o-
TUPHOX po3niiiB. Po3min meprwmii
«[Ipo Hammsam 3a TPOMUCIOBUMHU
MiIPUEMCTBAMHU» BKIIIOYAaB TPH
raBu. Po3nin npyruit «I[Ipo ymoBu
mpaimi Ha TPOMUCIOBHX IiANpH-
€MCTBax» BKIIIOYaB TPH IJIaBH, a
miaBa | BKIIrOUasa BiCiM BiIiJICHb.
Po3nin tpetiit «Ilpo crarHeHHs 3a
MOpPYIIEHHS. TIOCTaHOB TPO TIPO-
MUCJIOBY TpAII0 Ta MPO MOPSI0K
MIPOBAPKEHHS CIIPaB IO LUX MOPY-
IICHHAX» CKJIAaJaBCs 3 JBOX IJIaB.
I'maBa II cxmamanace 13 IBOX Bil-

ninenb. Posmin yerBepTtuii «Bumn
3a0e3rnevyeHHs] pOOITHUKIB 1 CITyX-
OOBILIIB HAa MPOMHCIOBUX MiANPH-
€MCTBaX» CKJIa/IaBCsl 3 CEMH IVIaB.
OTXe 0YEeBHIHOIO € HEOOXiIHICThH
CYTTEBUX 3MiH W y 3aKOHO/ABCTBI
Vkpainu y mii 4acTHHi.

3 ypaxyBaHHSIM BHUKJIaJEHOTO
BUIIIE TIPOTIOHYETHCS:

1. Hagarwm incnekuii mpaii cra-
TyC HalliOHAJBbHOI CIyXOH 1 Ha3Ba-
T 1el opran «/lepxaBHa npaBoBa
IHCHEKIisl TIpami», MiAKPeCIUBIIH
TaKWM YHHOM ii pOJIb K TPOBiAHO-
TO OpraHy B cucTeMi 3a0e3neyeHHs
JIOAEP)KaHHA 3aKOHOAABCTBA IIPO
npario B YKpaiHi.

2. Y TK VYkpaiHu BH3HAYUTH
CTaryc, CTPYKTYpY, OCHOBHI (PyHK-
il (KOHTPOJIBHY Ta MPaBOOXOPOH-
HY), TIpaBa Ta 00OB’S3KHU JEpIKaB-
HO1 MpaBOBOT IHCHEKIT MpaLi.

3. Ha piBHi 3akoHy BHU3HAYUTH
MEXI TPaBOOXOPOHHOI (yHKIIT
JIepKaBHOI MpPaBOBOI  iHCHEKIl
Tpaii, 0COOIMBO B YaCTUHI Mi/ICTaB
NPUTATHEHHS. BUHHUX JI0 IOpUANY-
HOI BIAMNOBIZAILHOCTI, a TaKOXK
CYTTEBOTO MOCHJICHHS B3aEMOIIi 3
MPaBOOXOPOHHUMH Ta CYIOBHMHU
OpraHaMH.
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ABORDARI CONCEPTUAL-JURIDICE PRIVIND COMPETENTA

AUTORITATILOR STATALE iN ASIGURAREA DREPTULUI OMULUI
LA UN MEDIU INCONJURATOR SANATOS
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SUMMARY
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In the present article the author tackle the competence of the State in ensuring human rights to a healthy environment.
It has been examined the attributions of general competence bodies in environmental protection : the Parliament, the Presi-
dent of Republic of Moldova, the Government and local self-government bodies and the attributions of special competence
bodies: Central authority empowered to natural resource management and environmental protection.

Key-words: competence, state authority, human rights, environment, protection , legislation, environmental information,
public power system, state environmental control.

REZUMAT

In acest articol autorul abordeazi competenta autoritatilor statului in domeniul asigurarii drepturilor omului la un mediu
inconjurator sanatos.Se examineaza atributiile organelor de competentd generala, in domeniul ocrotirii mediului Parlament,
Presedintele RM , Guvern si organele de autoadministrare locald, in domeniul protectiei mediului, precum si atributiile
organelor de competentd speciald: Autoritatea centrald abilitatd cu gestiunea resurselor naturale si cu protectia mediului

inconjurator.

Cuvinte-cheie: competenta, autoritatea statului, drepturile omului, mediu inconjurator, protectie, legislatie, informatie
ecologica, sistemul puterii publice, controlul ecologic de stat.

I ntroducere. Mediul Inconjura-

tor nu are limite stabilite, decit
cele naturale, determinate de hota-
rele biosferei, care inca nu au fost
studiate si explorate pe deplin de
catre om.

Acutizarea crizei ecologice este
cauzata de micsorarea vizibila a re-
surselor naturale, de deficitul apei
potabile, de poluarea aerului cu
gaze de esapament si gaze industri-
ale, de defrisarea in masa a ariilor
forestiere, de erodarea solului.

Actualitatea cercetdrii acestei
teme survine in urma mai multor
factori, precum cel ca la inceputul
secolului XX a aparut problema
gestionarii si folosirii rationale a
resurselor naturale, iar la jumatatea
secolului XX, s-a conturat necesi-
tatea stringentd de a proteja mediul
ambiant, de a conserva proprietati-
le naturale ale globului pdmantesc.
Aceasta situatie a conditionat nu
doar o constientizare, o rationalizare
ideologica, dar si necesitatea inter-
ventiei juridice si profesionale [1].

In acest context, devine actual
subiectul privind abilitatile autori-
tatilor statale in domeniul asigura-
rii drepturilor omului la un mediu
inconjurator sanatos.

Cercetarea stiintifica a probleme-
lor majore si abordarea acestora in
domeniul asigurarii drepturilor omu-
lui la un mediu inconjurdtor sanatos
a fost si este efectuata de savanti
precum Bogoliubov S.A.,Brinciuc
M.M., Levasov V.C.,Dubovic O.L.,
Capcelea A.,Layarev B.M., Mano-
hin B.M., Tihomirov Iu., Seremet
K.F. s.a.

Scopul acestui articol este de a
examina §i de a stabili competen-
ta autoritatilor publice centrale si
locale si competenta altor institu-
til, necesitatea , functionalitatea si
importanta acestora In asigurarea
drepturilor omului la un mediu 1n-
conjurdtor sandtos in coraport cu
reglementdrile legislatiei nationale
si internationale 1n acest domeniu.

Expunerea materialului cer-
cetat. Recunoscind drepturile eco-
logice ale cetatenilor, Republica
Moldova a facut un pas enorm spre
consolidarea unui stat democratic si
de drept. O consacrare cit mai vasta
a drepturilor ecologice in legislatia
RM reprezinta tendinta de demo-
cratizare a statului. Recunoasterea
drepturilor stimuleaza coeficientul
autoaprecierii si culturii sociale.
Acest fapt nu numai ca ofera posi-

bilitatea de a implica multitudinea
subiectilor de drept in procesul de
protectie a mediului, dar §i stimu-
leaza activitatea statului In acest
domeniu, dat fiind faptul ca realiza-
rea dreptului la un mediu favorabil
presupune, mai intii de toate, posi-
bilitatea de a solicita o atitudine co-
respunzatoare din partea organelor
de stat. In acelasi timp, reglemen-
tarea drepturilor ecologice asigura
fortificarea autoritatii statului, in
contextul promovarii sale pe arena
internationald, de integrare in spa-
tiul european si de stabilire a relati-
ilor diplomatice [2].

Una dintre conditiile de baza ale
functionarii statului de drept este
reglementarea juridicd a activitatii
acestuia. La etapa actuala, sint frec-
vente cazurile, In care autoritatile
statului 1si depasesc atributiile sau
le indeplinesc necorespunzitor. in-
tre organele puterii de stat se atesta
o lupta invizibila pentru sferele de
influentd, fiind resimgit procesul
lobarii intereselor diferitelor struc-
turi. Analistii sustin cd fenomenele
mentionate sint rezultatul regle-
mentarii lacunare a competentelor
organelor de stat [3].

Oportunitatea cercetarii com-
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petentelor organelor puterii de
stat este motivata si de faptul ca
orice activitate statala este direc-
tionata spre satisfacerea interese-
lor si necesitatilor sociale, legate
de realizarea drepturilor si liber-
tatilor sale.

in literatura juridica se sustine
unanim ideea cd competenta este
un concept dificil si include citeva
componente, insd structura acesto-
ra se abordeaza Tn mod diferit.

Astfel, K. F. Seremet sustine
cd competenta este un fenomen
juridic complicat, care contine ele-
mente de referintd, competentd si
atributii [4].

I. A. Tihomirov delimiteaza in
cadrul competentei doud nivele ale
elementelor: 1. Elementul compe-
tentional, la care raliazd elemente
de referinta, ca sfere determinate si
obiecte de referintd, 2. Elementul
concomitent, care presupune scopul
si obligativitatea de a actiona [5].

Unii mentioneaza in calitate de
obiecte ale competentei: obiective-
le, scopurile, functiile, drepturile si
obligatiile, metodele si formele de
lucru [6]. Altii mentioneaza ca ele-
mentele competentei sint dreptul
si obligatia de a realiza o anumi-
ta functie referitoare la un anumit
obiec t[7].

Orice organ statal, orice persoa-
na cu functie de raspundere actio-
neaza si se manifesta intr-o anumi-
ta sfera a relatiilor sociale. Aceasta
sferd insa trebuie sd aiba limite 1n
spatiu, in timp, precum si limite
subiective, ceea ce presupune o
consacrare legalda, bine stabilita,
care ar evita imixtiunea intr-o sfera
strdina.

Determinind competenta fieca-
rui organ, statul racordeaza actiuni-
le acestuia la anumite limite ale sis-
temului organelor statale. In cadrul
acestor limite, organul statal este
obligat sd-si manifeste initiativa si
activismul in procesul de realizare
a functiilor ce-i revin si sd poarte
raspunderea corespunzatoare, ceea
ce asigurd buna functionare si utili-

ror elementelor din cadrul aparatu-
lui de stat [8].

Preambulul Legii RM privind
protectia mediului inconjuritor
stabileste ca: “Protectia mediului
inconjurator (denumit in continu-
are mediu) constituie o prioritate
nationald, care vizeaza in mod di-
rect conditiile de viata si sandtatea
populatiei, realizarea intereselor
economice §i social-umane, pre-
cum §i capacitdtile de dezvoltare
durabila a societatii pe viitor”.
Aceasta presupune o implicare di-
rectd atit a autoritatilor publice, cit
si a cetatenilor in procesul de pro-
tectie, reabilitare, utilizare rationa-
1a a elementelor mediului natural,
de prevenire a influentei factorilor
nocivi asupra naturii.

In Republica Moldova, pe par-
cursul ultimilor ani, se atesta o fluc-
tuatie instabila a nivelului finantarii
din bugetul de stat, a sumelor alo-
cate Ministerului Mediului: pentru
anul 2007 — 86179, 4 lei; 2008 —
101026,7 lei; 2009 — 11521,2 lei;
2010—-55495,7lei; 2011 -292448,7
lei; 2012 - 373261 lei.

Incapacitatea economica a sta-
tului devine un factor decisiv in
procesul gestionarii bugetului, iar
tendinta spre o dezvoltare econo-
mica durabild ne impune sa apelam
la practica internationala. Astfel,
in statele Tnalt dezvoltate, incepind
cu anii 60 ai sec. XX, cheltuielile
pentru protectia mediului cresc sta-
bil in fiecare an. Spre exemplu, in
SUA aceste cheltuieli numai pentru
perioada anilor *70 a crescut de 1,5
ori, iar in Japonia — de 2 ori. La in-
ceputul anilor *90, aceasta crestere
a fost de 25-30%, aceste alocari au
servit nu doar pentru realizarea ma-
surilor si programelor de protectie
a mediului, ci i pentru dezvoltarea
tehnologiilor a caror influenta este
benefica pentru mediul ambiant.

Cele mentionate ne demonstrea-
za, ca lipsa politicii bugetare efici-
ente conditioneaza alocarea anuala
sub nivelul necesitatilor a surselor
banesti pentru lichidarea consecin-
telor ecologice negative. Aceasta
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creeazd dificultati nu doar pentru
progresul si dezvoltarea ecologica,
dar si pentru securitatea nationala,
sandtatea publica etc.

In acest context, este de menti-
onat ca atita timp cit statul nu-gi va
revizui pozitiile de rationalizare a
componentei ecologice, in speci-
al in cadrul politicilor de mediu,
remanierile administrative nu vor
avea efect.

Un factor pozitiv insa este ten-
dinta de crestere economica a RM,
conditionata, pe de o parte, de di-
rectionare unor surse externe pen-
tru proiectele ecologice a, iar pe de
altd parte — de optimizarea politicii
de gestionare a fondului bugetar.

Mecanismul realizérii dreptu-
rilor ecologice este aplicabil doar
prin prisma unor cunostinte si de-
prinderi avansate, printr-un proces
bine definit de formare a orientarii
si comportamentului rational, prin
educarea si instruirea populati-
ei privind bazele ecologiei. Doar
calitatea procesului de informare
privind starea reald a mediului va
permite cetatenilor si persoanelor
cu functii de raspundere sa consti-
entizeze importanta subiectului dat
si sa solutioneze problemele din
domeniul protectiei mediului in-
conjurator.

Dupa cum am mentionat anteri-
or, dreptul la un mediu inconjurator
sanatos poartd un caracter complex
si include continutul normativ,
anumite competente reflectate in
prevederile constitutionale la ca-
pitolul drepturi si libertati. Acest
drept presupune, printre altele, si
posibilitatea obtinerii informatiei
privind calitatea mediului si com-
ponentelor acestuia.

In lipsa notiunii de “informatie
ecologicd” in legislatia nationa-
14, vom face referintd la Directiva
Uniunii  Europene 90/313/EEC
din 07.06.1990 privind libertatea
de acces la informatii in domeniul
mediului, care defineste informa-
tia ecologica ca informatie privind
starea apei, aerului, solului, faunei,
florei, terenului arabil si rezerva-
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tiilor, si totodata ca activitate care
influenteaza sau ar putea influenta,
atit pozitiv, cit si negativ, mediul
natural. O definire mult mai ampla
a conceptului de informatie ecolo-
gicd o ofera Legea privind protec-
tia mediului, adoptata de Consiliul
Europei in 1994. Potrivit art. 21,
informatia include: date despre ca-
litatea apei, aerului, solului, florei,
faunei, a spatiilor naturale, a acti-
vitatii legate de influenta factorilor
nocivi precum zgomotul; masurile
care pot inefluenta negativ elemen-
tele mentionate; tipurile de activi-
tati sau programe menite sd pro-
tejeze mediul, inclusiv programe
administrative. Aceasta informatie
poate exista 1n orice forma: scrisa,
verbala sau vizuala [9].

Directiva Uniunii Europene din
1990 impune necesitatea asigurarii
accesului liber tuturor persoanelor
fizice si juridice la informatia pri-
vind mediul Inconjuritor, care se
afld in gestiunea organelor puterii
publice, instituind si formele pre-
zentdrii informatiei, procedura si
limitele [10].

In acest context, rimine extrem
de actualda mentiunea Secretaru-
lui General al ONU Kofi Annan,
facutda in cadrul Conferintei de la
Aarhus, la 25 iunie 1998, potrivit
careia, “desi este o conferintad regi-
onald, conferinta de la Aarhus are
o importanta globald, aceasta este
un exemplu viu al realizarii Princi-
piului 10 al Declaratiei de la Rio,
care contureazd importanta parti-
ciparii cetdtenilor in procesul so-
lutionarii problemelor ecologice,
a accesului acestora la informatia
ecologica de care dispune auto-
ritatea publica. In acest context,
Conferinta reprezintd un inceput
ambitios in domeniul democrati-
zarii ecologice, in raport cu toate
proiectele realizate pina in prezent
sub egida ONU” [11].

La etapa actuald a dezvoltarii
civilizatiei omenesti, se atesta ten-
dinta de crestere a rolului infor-
matiei in solutionarea problemelor
globale de mediu. Aceasta ne duce
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la concluzia ca, in conditiile actu-
ale, un nivel inalt de dezvoltare il
atinge acel stat care va dispune de
informatie calitativa, o va asimila
si gestiona efectiv pentru satisface-
rea necesitatilor sociale.

Cu toate ca activitatea institu-
tillor societatii civile este ampla,
problemele politicii nationale 1n
domeniul asigurarii dreptului la un
mediu inconjurdtor sanatos urmea-
za a fi solutionate anume de catre
stat, prin intermediul sistemului
diversificat al autoritatilor abilitate,
insa cu implicarea reprezentantilor
societatii.

Conform Legii privind protectia
mediului inconjuritor, in domeniul
ocrotirii mediului se contureaza
doua grupuri de organe:

- de compertentd generala: par-
lamentul; presedintele RM; guver-
nul si organele de autoadministrare
locald in domeniul protectiei me-
diului;

- de competentd sperciald: au-
toritatea centrald abilitatd cu ges-
tiunea resurselor naturale si cu
protectia mediului inconjurator cu
subdiviziunile sale.

Este rational sd analizam prio-
ritar competenta presedintelui RM
care, conform prevederilor art. 77
al. (2) din Constitutia RM, repre-
zinta statul si este garantul suvera-
nitatii, independentei si integritatii
teritoriale a tarii. Presedintele poar-
ta tratative si ia parte la negocieri,
incheie tratate internationale 1n
numele Republicii Moldova si le
prezintd, in modul si In termenul
stabilit prin lege, inclusiv si trata-
te In domeniul ecologic. Totodata,
Legea privind protectia mediului
inconjurator deleaga presedintelui,
prin art. 7, urméatoarele atributii:

a)reprezinta interesele Republi-
cii Moldova 1n domeniul protectiei
mediului in relatiile internationale;

b) este responsabil in fata co-
munitdtii mondiale pentru starea
mediului in republica.

In statele inalt dezvoltate, prese-
dintele mai este abilitat si cu functia
de adoptare a strategiilor nationale
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privind protectia mediului incon-
jurdtor. Speram ca odata cu imple-
mentarea Strategiei Nationale de
Mediu atributiile presedintelui in
domeniul protectiei mediului vor
cunoaste o consacrare mai vasta.

In RM directivele strategice
urmeaza a fi implementate sub su-
pravegherea legala a organelor abi-
litate cu atributii ITn domeniul apli-
cabilitatii legii.

Astfel, conform prevederilor
Legii privind protectia mediului
inconjurdtor, directiile prioritare in
domeniul mediului sint:

- asigurarea pentru fiecare om
a dreptului la un mediu sanitos si
estetic placut;

- realizarea supremei respon-
sabilitati a fiecarei generatii pentru
protectia mediului in fata generati-
ilor viitoare;

- obtinerea unui diapazon cit
mai larg de folosire a resurselor
naturale, fara a depasi limitele ad-
misibile, evitindu-se epuizarea si
degradarea lor, riscul pentru sana-
tatea oamenilor §i alte consecinte
nedorite §i imprevizibile;

- protectia solului si subsolu-
lui, apelor si aerului de poluare
chimica, fizica si biologicd, de alte
actiuni care deregleaza echilibrul
ecologic;

- pastrarea biodiversitatii si ge-
nofondului, integritdtii sistemelor
naturale, valorilor nationale istori-
ce si culturale;

- restabilirea ecosistemelor si
componentelor lor, afectate prin
activitatea antropica sau de calami-
tatile naturale.

Evident céd activitatea statului
nu se limiteaza doar la comparti-
mentele mentionate, mai mult ca
atit, RM 1isi pune obiective globale
privind protectia mediului Incon-
jurdtor drept fundament al vietii
omenesti.

Consideram oportun de a inclu-
de in categoria directiilor prioritare
privind activitatea statului in do-
meniul protectiei mediului urma-
toarele conceptii:

- utilizarea rationala a resurse-
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lor naturale, instruirea ecologica a
populatiei,

- prevenirea poluarii mediului
ambiant, din contul perfectionarii
tehnologiilor de reutilizare si dis-
trugere a deseurilor toxice;

- prevenirea poludrii radioac-
tive, minimizarea consecintelor
produse in urma accidentului de la
Cernobil;

- investigarea metodelor pri-
vind utilizarea practicd a surselor
naturale de energie, luarea masu-
rilor urgente in zonele cu cel mai
mare risc ecologic.

Pentru realizarea obiectivelor
propuse se impune perfectionarea
sistemului puterii publice si a orga-
nelor autoadministrarii locale, deli-
mitarea imputernicirilor ramurale
in domeniul protectiei mediului.

Trecerea la etapa dezvoltarii
stabile presupune, mai intli de toa-
te, un nou mod de gindire, o noua
ratiune a societatii, ceea ce este
foarte dificil. O data cu transforma-
rile social-economice si ecologice,
va fi asigurata trecerea spre o noua
civilizatie [11].

Suprema cd recomandarile ex-
puse si exemplele statelor inalt
dezvoltate vor fi aplicate si in Re-
publica Moldova, 1n special in ca-
drul Strategiei Nationale de Mediu
a RM.

Spre deosebire de practicile al-
tor state, conform Legii cu privire
la protectia mediului inconjurator,
Parlamentul RM, 1n calitate de or-
gan legislativ, este abilitat cu mai
multe functii iIn domeniul protec-
tiei mediului inconjurator. Astfel,
potrivit art. 6 din aceasta lege, Par-
lamentul:

a)aproba principiile politice
generale Tn domeniul protectiei
mediului si folosirii resurselor na-
turale;

b)adopta acte legislative cu pri-
vire la protectia mediului si folosi-
rea resurselor naturale;

c)aproba la propunerea guver-
nului limitele de folosire a resur-
selor naturale de importanta natio-
nald, limitele de emisii si deversari

nocive in mediu, limitele de depo-
zitare a deseurilor de productie si
menajere pe teritoriul republicii,
taxele pentru folosirea resurselor
naturale, pentru poluarea mediului
si pentru depozitarea deseurilor;

d)aproba programe de redresare
a mediului;

e)declara teritorii drept zone de
crizd ecologicd sau de catastrofa
ecologica, stabileste regimul de ad-
ministrare In aceste zone si statutul
cetatenilor;

f) audiaza raportul anual al gu-
vernului privind starea mediului n
republica.

Este usor de observat ca func-
tiile parlamentului reprezinta acele
obiective de baza, care formea-
za politica nationald in domeniul
ecologic, formuleaza prioritatile
strategice si stabilesc directivele de
actiune.

Un rol important in domeniul
protectiei drepturilor si libertatilor
cetateanului 1i revine Guvernului
RM, inclusiv 1n ceea ce priveste
dreptul la un mediu inconjurator
sanatos. Astfel, potrivit art. 3, alin.
10 din Legea cu privire la guvern [
12], una dintre directiile principale
de activitate consta in “asigurarea
utilizarii rationale a resurselor na-
turale si integritatii lor, protectia
ecologica a populatiei si a mediu-
lui ambiant”, “asigurarea condi-
tiilor social-economice, crearea
bazei tehnico-materiale si fonduri
speciale pentru dezvoltarea nva-
famintului public, tineretului, cul-
turii, ocrotirii sandtatii, protecti-
ei mediului ambiant”. Totodata,
conform art. 12 alin. (9) din legea
mentionatd, guvernul “ia mdsuri
in vederea ocrotirii §i folosirii ra-
tionale a pamintului, subsolului, a
resurselor de apa, a faunei i flo-
rei, in vederea mentinerii puritatii
aerului i asigurdrii reproducerii
tuturor sistemelor biologice, pre-
cum si mentinerii echilibrului eco-
logic; promoveaza politica statului
in domeniul securitatii radiologice
si exercita controlul de stat in acest
domeniu”. lar in raport cu orga-
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nele administratiei publice locale,
guvernul “coordoneaza activitatea
organelor administratiei  publi-
ce locale in vederea traducerii in
viata a politicii de stat in domeniul
asistentei sociale, ocrotirii sandtd-
tii, Invagamintului public, tineretu-
lui §i sportului, culturii §i protectiei
mediului ambiant”.

Conform prevederilor art. 8
din Legea cu privire la protectia
mediului Inconjurator, in vederea
asigurarii dreptului la un mediu
inconjurator sdnatos guvernului i
revin urmatoarele atributii:

- realizeaza politica parlamen-
tului in domeniul protectiei mediu-
lui si asigurd folosirea rationald a
resurselor naturale;

- intocmeste cadastrul resurse-
lor naturale;

- adopta decizii cu privire la
scoaterea temporara sau definitiva
din circuitul agricol a terenurilor
secatuite sau periclitate de procese
geologice;

- asigurd In comun cu autori-
tatile administratiei publice locale
actiuni de conservare a diversitatii
biologice;

- coordoneaza activitatea de
protectie a mediului, desfasurata de
ministere, departamente §i autorita-
tile administratiei publice locale;

- eclaboreaza programe de ame-
liorare a calitatii mediului pe anul
urmator;

- claboreaza masuri de preve-
nire a crizelor, accidentelor si ca-
tastrofelor ecologice;

- determind amplasarea si re-
gimul poligoanelor de nivel repu-
blican pentru depozitarea si pre-
lucrarea deseurilor de productie,
pastrarea substantelor toxice si
radioactive, precum si reglemen-
teaza transportarea §i inactivarea
acestora,

- organizeaza §i susfine activi-
tatea de educatie ecologica, creea-
za sistemul de instruire ecologica
la toate nivelurile sistemului de
invatamint, asigurd pregatirea ca-
drelor de specialisti in domeniul
protectiei mediului;
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- asigurd relatiile externe ale
Republicii Moldova cu alte state
si cu organismele internationale in
domeniul protectiei mediului.

Dupa cum am mentionat ante-
rior, un factor important in sfera
asigurdrii dreptului la un mediu
inconjurdtor sdnatos este comple-
xul cunostintelor si deprinderilor
privind protectia mediului. In acest
sens, activitatea Guvernului RM
se exprima si in crearea si elabo-
rarea programelor educative, nece-
sare pentru realizarea scopurilor si
obiectivelor in domeniul protectiei
mediului natural.

Este de mentionat si faptul ca
atributiile guvernului in domeniul
mediului nu se limiteaza doar la le-
gile cu caracter special, care vin sa
reglementeze activitatea guverna-
mentald, sau legile ramurale, care
reglementeaza un anumit domeniu.
Astfel, guvernul este abilitat cu atri-
butii de aprobare a planului de per-
fectionare a prevederilor normative
in domeniul mediului. lar potrivit
art. 28 din Legea privind expertiza
ecologica si evaluarea impactu-
lui asupra mediului inconjurdator
[13], guvernul aproba planul per-
fectiondrii si/sau elaborarii bazei
normative referitoare la protectia
mediului Inconjurator, utilizata la
etapa de planificare si proiectare a
obiectelor si activitatilor economi-
ce preconizate.

Existenta relatiilor ,,societate —
stat” presupune transpunerea reala
a drepturilor si libertatilor omului.
Aceste relatii reprezinta un pilon de
baza in realizarea de catre cetateni
a drepturilor si libertatilor lor.

Nu putem afirma, insa ca doar
puterea executiva, prin intermediul
competentelor sale, ajutd cetitea-
nul sa-si realizeze dreptul consti-
tutional la un mediu Inconjurator
sanatos. Este cert faptul, cd in do-
meniul protectiei drepturilor si in-
tereselor ecologice, Ministerul Me-
diului devine unul dintre organele
cu cea mai mare responsabilitate In
acest domeniu.

Ministerul Mediului este orga-
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nul central de specialitate al admi-
nistratiei publice, care elaboreaza
si promoveazd politica statului in
domenile: protectiei mediului si
utilizarii rationale a resurselor na-
turale, managementului deseurilor,
conservarii biodiversitatii, cerceta-
rilor geologice, folosirii §i protec-
tiei subsolului, hidroamelioratiei,
gospodaririi resurselor de apa,
aproviziondrii cu apa si canalizare,
reglementarii activitatilor nucleare
si radiologice, controlului ecologic
de stat, hidrometeorologiei i mo-
nitoringului calitatii mediului.
Totodata, ministerul, in proce-
sul elabordrii si promovarii politi-
cii statului in domeniul protectiei
mediului si utilizarii rationale a re-
surselor naturale, se orienteaza spre
crearea unor conditii benefice pen-
tru viata, spre dezvoltarea durabila
a tarii, colaborarea internationala,
armonizarea legislatiei nationale la
cea a Uniunii Europene.
Ministerul Mediului realizeaza
politica de stat in domeniile vizate
direct sau prin intermediul institu-
tiilor subordonate, sau al intreprin-
derilor de stat, fata de care exercita
imputernicirile de fondator si care
activeaza in baza regulamentelor
lor de organizare si functionare.
Infiintarea unui organ central
de specialitate, precum Ministerul
Mediului, a constituit o parte din
Programul politicii nationale pri-
vind mediul, iar crearea institutiei
a conditionat Tmputernicirea aces-
teia cu misiuni, functii si atributii
importante in domeniul respec-
tiv. Ministerul are misiunea de a
asigura realizarea prerogativelor
constitutionale ale guvernului prin
elaborarea, promovarea §i imple-
mentarea politicii statului In dome-
niul protectiei mediului si utilizarii
rationale a resurselor naturale, ma-
nagementului deseurilor, folosirii
si protectiei subsolului, hidroame-
lioratiei, gospodaririi resurselor de
apa, aprovizionarii cu apa si cana-
lizare, reglementarii activitatilor
nucleare si radiologice, controlului
ecologic de stat, hidrometeorolo-
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giei i monitoringului calitatii me-
diului.

Potrivit opiniei autorului A.
Capcelea, totalitatea functiilor in-
stitutiilor de mediu specializate pot
fi divizate in doua grupe:

1. Functii generale, precum:

- Programarea si pronosticarea
protectiei mediului;

- Organizarea si administrarea
protectiei mediului,

- Coordonarea activitatii mi-
nisterelor si altor autoritati centrale
in domeniul protectiei mediului si
utilizarii resurselor naturale;

- Efectuarea controlului ecolo-
gic de stat;

- Intretinerea relatiilor externe
— pregatirea propunerilor in do-
meniul cooperdrii internationale,
coordonarea activitatii ministerelor
privind realizarea conventiilor eco-
logice internationale.

2. Functii specifice:

- Organizarea elaborarii ca-
dastrului resurselor naturale; cre-
area sistemului informational n
domeniu;

- Autorizarea folosirii resurse-
lor naturale si poludrii mediului;

- Aplicarea masurilor de con-
stringere;

- Propaganda ecologica etc. [14]

Cit priveste functiile Ministeru-
lui Mediul in domeniul protectiei
mediului, legislatia stabileste ca
acesta:

- claboreaza proiecte de acte
legislative si normative din dome-
niul protectiei mediului;

- implementeaza acte legislati-
ve si normative din domeniul pro-
tectiei mediului;

- elaboreazad si perfectioneaza
mecanismele economice in dome-
niul protectiei mediului;

- asigura efectuarea expertizei
ecologice a proiectelor, planurilor,
programelor, conceptiilor;

- coordoneaza procesul de eva-
luare strategicd de mediu a docu-
mentelor de politici;

- coordoneaza procesul de eva-
luare a impactului asupra mediului
a obiectelor planificate si a genuri-
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lor de activitate economica cu im-
pact sporit asupra mediului;

- acorda ajutor metodologic;

- coordoneaza procesul de ela-
borare si implementare a mecanis-
mului de gestionare a deseurilor si
substantelor chimice;

- asigurd promovarea tehnolo-
giilor energoeficiente si nepoluante;

- coordoneaza procesul de in-
ventariere, pasaportizare, evaluare
si dezvoltare al sistemului de arii
naturale protejate de stat;

- coordoneaza activitatile de
elaborare a Cadastrului de stat al
obiectelor si complexelor din fon-
dul ariilor protejate, Cadastrului
regnului vegetal si celui animal,
Cartii Rosii a Republicii Moldova,
precum si tinerea bazei de date si a
Registrului colectiilor de animale si
plante din flora si fauna salbatica;

- elaboreaza si publicd Rapor-
tul national privind starea mediului
si resurselor naturale in Republica
Moldova, conform prevederilor le-
gale etc.

Reiesind din aspectul multi-
ramural al domeniului ecologic,
intru realizarea functiilor sale, mi-
nisterul are in subordine o serie
de agentii menite sd asigure buna
desfagurare a Programului ecolo-
gic national si a politicii ecologice
in ansamblu. Astfel, ministerul are
in subordine urmatoarele institutii:
Agentia ,,Apele Moldovei”; Agen-
tia pentru Geologie si Resurse Mi-
nerale; Agentia Nationala de Re-
glementare a Activitatilor Nucleare
si Radiologice ; Inspectoratul Eco-
logic de Stat; Serviciul Hidromete-
orologic de Stat; Serviciul Piscicol;
Institutul de Ecologie si Geografie
(subordonare dublad: Academia de
Stiinte a Moldovei si Ministerul
Mediului).

Privite ca un subiect separat,
responsabil de securitatea ecolo-
gicd, organele locale de asemenea
au fost abilitate cu un spectru de
atributii, in special in domeniul
gestionarii deseurilor. Astfel ele, in
comun cu autoritatea responsabila
de problemele mediului si sanatate,

sint obligate, conform prevederilor
art. 69 din Legea privind protectia
mediului inconjurdtor:

- sa admita depozitarea deseu-
rilor de orice fel;

- sa stabileasca limitele anuale
de depozitare a deseurilor pe teri-
toriul comunei (satului), orasului,
raionului, municipiului;

- sd supravegheze respectarea
regimului perimetrelor de depo-
zitare si a standardelor tehnice de
pastrare, prelucrare, ardere, ingro-
pare a deseurilor;

- sd controleze permanent in
intravilan §i extravilan, inclusiv pe
terenurile din perimetrele obiecti-
velor economice §i sociale, respec-
tare a legislatiei cu privire la pro-
tectia mediului.

Eficacitatea garantarii dreptu-
rilor ecologice poate fi realizatd si
prin intermediul reformei adminis-
trative in sfera organelor abilitate
cu functii de protectiea mediului
inconjurator.

In concluzie, protectia mediu-
lui inconjurdtor este o prioritate
nationald si presupune implicarea
directd a autoritatilor publice cen-
trale si locale, cit si a cetatenilor,
in procesul de protectie, reabilitare,
utilizare rationala a elementelor me-
diului natural si prevenirea infuentei
factorilor nocivi asupra naturii iar
conservarea elementelor compo-
nente ale mediului Inconjurator,
constituie garantia unei dezvoltari
continuie a societatii umane.
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INVINUITUL - SUBIECT AL PROCESULUI PENAL
(partea a doua)

Vasile ZAMFIR,
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The author approaches the notion of defendant as the subject of the penal process. He also refers to the parts participating
in the penal process penal: judicial bodies, all the sides, the advocate and other persons.
Key-words: accused, criminal, subjects, offender, defendant, convict, the injured, the civil.

REZUMAT

Autorul abordeaza notiunea de invinuit ca subiect al procesului penal. De asemenea refera si la partile participante in
procesul penal: organele judiciare, partile, aparatorul si alte persoane.
Cuvinte-cheie: Invinuit, proces penal, subiecti, faptuitor, inculpat, condamnat, partea vatamate, partea civila.

5. Natura juridica si impor-
tanta punerii persoanei sub in-
vinuire (acuzarea)

Pentru a caracteriza si a stabili
atributele si formele de manifes-
tare ale acestei functii procesuale,
vom porni de la definitia terme-
nului de invinuire, potrivit, Dicti-
onarului de procedura penala [1]:
. Invinuirea este activitatea proce-
suald ce se desfasoarad in legatura
cu persoana care are calitatea de
invinuit in cadrul procesului pe-
nal”. Prin invinuit intelegem ,,per-
soana careia, printr-o plingere,
denunt sau din oficiu, i s-a adus o
invinuire §i fata de care se efec-
tueaza urmdrirea penald cit timp
nu a fost pusa in miscare actiunea
penala impotriva sa”.

In sens mai larg, o forma extinsa
este inculparea. Potrivit art. 23 Cod
proc. pen., ,, persoana impotriva
careia s-a pus in migcare actiunea
penala se numeste inculpat” [2].

Notiunea de invinuire, 0 gasim
in dispozitiile art. 23 alin. 8 din
Constitutia Romaniei: ,,Celui refi-
nut sau arestat i se aduc de inda-
ta la cunostinta, in limba pe care
o Iintelege, motivele retinerii sau
arestarii, iar invinuirea — in cel
mai scurt termen. Invinurea i se
aduce la cunogtintd numai in pre-
zenta unui avocat ales sau numit
din oficiu”.

In acelasi sens, Conventia Eu-
ropeana a Drepturiolor Omului,
prin dispozitiiile sale, reglemen-
tand drepturile si libertatile ceta-
tenilor, printre care si libertatea
si siguranta persoanei, foloseste
termenele ,,acuzatie” , ,,acuzare”
si ,,acuzat” [3].

In trecut, functia de invinuire
era exercitata diferit, in functie de
felurile sistemelor de drept. Astfel,
in sistemul acuzarii private (pure),
acuzarea apartinea victimei in-
fractiunii si rudelor sau tribului,
acuzarea avind un caracter privat.
Acest sistem era caracteristic po-
poarelor barbare [4]. In cadrul sis-
temului acuzarii populare, oricare
cetdtean avea dreptul si ridice si
sd sustind acuzarea, respectiv sa
puna in miscare actiunea penala.

Statul sau societatea era repre-
zentat prin cetatenii sai. Ulterior
acest drept s-a limitat, in favoarea
unor colectivitati, considersndu-se
ca nu se asigurd suficient urmari-
rea infractiunilor si apararea soci-
etatii. Fata de toate aceste aspecte,
am putea defini functia de invinu-
ire ca fiind ,,atributia si dreptul pe
care il au anumite organe speciali-
zate ale statului, cu participareab
in unele cazuri, a partii vatama-
te, de a incepe urmarirea penald
impotriva unor persoane care au
incalcat legea penald, de a stringe

probele necesare dovedirii invinu-
irii, de a pune in miscare actiunea
penald, de a propune unele masuri
preventive, de a dispune trimite-
rea in judecata a celor vinovati,
de a participa la judecata, pentu a
sprijini instanta de judecata pen-
tru tragerea la raspundere penala
a celor ce se fac vinovati de co-
miterea de infractiuni, in vederea
restabilirii ordinii de drept incal-
cate §i de aparare a drepturilor si
inviolabilitatilor cetatenesti” [5].

6. Temeiurile punerii persoa-
nei sub invinuire

Fiind prima functie procesuala
a carei existenta se face simtita pe
parcursul procesului penal [6], ea
dinamizind prin actele ce o com-
pun intregul proces penal, functia
de invinuire se manifestd atit in
faza de urmarire penald, ca prima
fazd procesuald, cit si in cursul
fazei de judecatd, fie in prima in-
stantd, fie in caile de atac.

Punerea 1n miscare a actiunii
penale se face in personam de ca-
tre procuror [7], In cazul in care
constatd, dupd inceperea urmaririi
penale, ca exista probe sau indicii
temeinice ca invinuitul a comis cu
vinovatie o faptd prevazuta de le-
gea penald si nu existd nici unul
din cazurile de impiedicare a pu-
nerii in migcare a actiunii penale
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prevazute de art 10 Cod proc. pen.,
si din acest moment invinuitul de-
vine inculpat.

Procurorul dispune punerea in
miscare a actiunii penale:

a) prin ordonantd, la propune-
rea organului de cercetare penald,
fie odatd cu Inceperea urmadririi
penale (urmarire penald cu incul-
pat in cauza), fie ulterior, in cursul
urmdririi penale;

b) prin rechizitoriu, daca acti-
unea penald nu a fost pusa in mis-
care in cursul urmaririi penale [art.
262 pct. 1 lit. a) Cod proc. pen.];
in acest caz dispozitivul rechizito-
riului va cuprinde atit dispozitia
de punere in migcare a actiunii pe-
nale, cit si pe cea de trimitere in
judecata; rechizitoriul va constitui
atit actul de sesizare al instantei,
cit si actul de inculpare a infrac-
torului;

¢) prin declaratia orala con-
semnata in incheierea de sedinta
in cazul extinderii procesului pe-
nal, cu privire la alte fapte sau alte
persoane in cursul judecatii (art.
336 art. 337 Cod proc. pen.)

Actiunea penald [8] poate fi
pusa In miscare si de catre judeca-
tor 1n procedura prevazutd de art.
278" Cod proc. pen., daca judeca-
torul admite plingerea formulata
impotriva solutiei de netrimitere
in judecatd dispusa de procuror
si retine cauza spre judecare. in
acest caz se pune in migcare acti-
unea penala prin incheierea prin
care s-a admis plingerea.

Actiunea penald [9] mai poate
fi pusa in miscare si prin hotarirea
Camerelor reunite ale Parlamen-
tului in sedinta comuna de punere
sub acuzare a Presedinteleu Ro-
maniei pentru inalta tradare;

Desi art. 336 si 337 Cod proc.
pen. prevad ca in situatia extinde-
rii procesului penal la alte fapte
sau la alte persoane [10] instanta
poate pune in migcare actiunea

penald prin incheiere, atunci cind
procurorul nu este prezent la jude-
catd, aceastd posibilitate este mai
degraba teoretica, intrucit in toate
cazurile in care instanta este sesi-
zata prin rechizitoriu (cvasitotali-
tatea proceselor penale) participa-
rea procurorului este obligatorie.
In cazul in care instanta admite
plingerea formulata in temeiul art.
278! Cod proc. pen. si retine cauza
spre judecare, prezenta procuroru-
lui nu este obligatorie la judecato-
rie in ipoteza 1n care pentru infrac-
tiunea supusid judecatii maximul
special al pedepsei este mai mic
de 3 ani. Numai In aceastd situa-
tie s-ar putea imagina posibilitatea
extinderii procesului penal cu pri-
vire la alte fapte ori persoane, in
absenta procurorului, de natura de
a retine punerea In miscare a acti-
unii penale prin incheierea instan-
tei de judecata [11].

Judecata devine, astfel, cadrul
de manifestare a celor doua functii
procesuale: invinuire si aparare,
conditii sine qua non ale exerci-
tiului functiei de judecata [12].

Rezulta ca faza judecatii are un
caracter necesar, principal, fara de
care nu se poate concepe o acti-
vitate de ,,justitie”, activitate prin
care se procedeaza la aplicarea le-
gii penale fata de toti cei care au
savirsit infractiuni. Acest lucru nu
este posibil In faza de urmarire
penald, scopul acesteia fiind de a
stringe probele necesare cu privire
la existenta infractiunilor, la iden-
tificarea faptuitorilor si la stabili-
rea raspunderii acestora, pentru a
se constata dacd este sau nu este
cazul sd se dispuna trimiterea in
judecata (art. 200 Cod proc. pen.).

In faza de judecata, procurorul,
desi pierde rolul de conducator al
procesului penal [13] in favoarea
instantei de judecata, acesta rami-
ne 1n continuare titularul principal
al exercitiului actiunii penale. In
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aceasta faza a procesului penal, nu
are loc altceva decit o continuare
a urmaririi penale, a exercitiului
functiei de invinuire si a dreptului
de a pune in miscare actiunea pe-
nald (extindere).

7. Ordinea procesuala de pu-
nere a persoanei sub invinuire

Legislatia noastra recunoaste
in prezent existenta a doud cdi de
atac ordinare — apelul si recursul
— si a trei cai de atac extraordina-
re: revizuirea, contestatia in anu-
lare si recursul in interesul legii.
Acestea sint considerate remedii
procesuale, inlaturindu-se erorile
de fapt sau de drept ce pot afecta
o hotarire judecatoreasca, atunci
acestea nu corespund realitatii,
legii sau adevarului [14]. Ori de
cite ori se stabileste cid s-a incal-
cat legea de procedurd (error in
procedendo) sau legea substantia-
18 (error in judicando) procurorul
sau partile au dreptul de a exercita
una dintre caile de atac, realizin-
du-se un control judiciar asupra
hotaririi atacate in aceste conditii,
continuindu-se invinuirea, prin
promovarea unei noi judecati fie
in fata unei instante superioare (in
principiu), fie in fata unei instante
de acelasi grad.

Daca prin calea de atac exerci-
tata se promoveaza o noud judeca-
ta[15] in fata unei instante de grad
superior, care, constatind existen-
ta unor erori judiciare, procedea-
za la desfiintarea/casarea hotaririi
cu retinere de rejudecare, calea de
atac va fi de reformare, iar daca
calea de atac exercitatd determina
competenta de judecatd a instantei
a carel hotarire a fost atacata, ca-
lea de atac va fi de retractare.

Ciile de atac ordinare se pot
indrepta numai Tmpotriva unor
hotariri nedefinitive, iar cele ex-
traordinare pot fi exercitate doar
impotriva unor hotériri intrate in
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puterea lucrului judecat, deci ra-
mase definitive [16].

Daca pentru exercitarea apelu-
lui legea nu prevede anumite cazuri
de casare ce determind nelegalita-
tea sau netemeinicia unei hotariri,
prin ardtarea lor expresa in textul
de lege, ,.instanta, judecind ape-
lul si verificind hotarirea atacata
pe baza lucrarilor si materialului
din dosarul cauzei, este obligata
ca, 1n afara temeiurilor invocate si
cererilor formulate de appellant,
sd examineze cauza sub toate as-
pectele de fapt si de drept” [17].
In situatia celorlalte cdi de atac,
legiuitorul intervine prin limitarea
exercitiului acestora intr-un cadru
strict determinat, prin inscrierea
si reglementarea restrictiva si ex-
presa a anumitor cazuri de casare
ce permit atacarea unei hotariri n
conditiile legii.

In prima situatie cauza devo-
lueaza sub toate aspectele, atit n
fapt, cit si in drept, fiind vorba de
o devoluare totala, limitata doar la
persoana care a declarat apel, de
persoana la care se refera apelul
si numai in raport de calitatea pe
care apelantul o are in process, in
celelalte cazuri devoluarea cauzei
este partiala.

Vechile reglementari in materie
(1864 si 1936) cunosteau, pe linga
apel si recurs, ca si cai ordinare
de atac si institutia opozitiei, care
consfintea dreptul unei persoane
judecate in lipsa de a cere sa fie ju-
decata in prezenta sa, garantindu-
se respectarea principiului contra-
dictorialitatii sedintei de judecata
[18]. Opozitia se adresa instantei
care a pronuntat hotarirea in lipsa
partii, dreptul de a face opozitie
neexcluzind dreptul de a uza si de
celelalte cii ordinare de atac. In
situatia admiterii acesteia, se anu-
leaza hotarirea pronuntata in lipsa
partii, dispunindu-se rejudecarea
cauzei in prezenta sa. Deoarece
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de cele mai multe ori inculpatii se
foloseau in mod abuziv de aceas-
ta cale de atac, In sensul ca nu se
prezentau la judecata, cu scopul
de a prelungi procesul, Codul din
1936 a limitat posibilitatea exerci-
tarii opozitiei numai in cazurile 1n
care partile nu puteau uza de calea
apelului, fiind considerat ,,un rau
necesar” [19]. Procurorul nu putea
uza de aceasta cale de atac.

Suprimarea opozitiei ca o cale
de atac de retractare nu echivala
cu imposibilitatea judecarii in lip-
sd, care era permisd, insd 1n ase-
menea situatii se putea folosi de
calea apelului sau de repunerea
in termen. Din anul 1948, opozi-
tia a fost desfiintata, acordindu-se
dreptul partii care a lipsit de la ju-
decatd de a invoca aceasta in apel
sau in recurs, caz care determina
rejudecarea cauzei. In materie ci-
vila, opozitia a fost desfiintata. In
procedura transilvaneana [20], 1n
schimb, opozitia nu era cunoscuta,
existind institutia justificarii, prin
care celui care, datoritd unui ob-
stacol ce nu putea fi inldturat, nu
a participat la dezbateri i se acor-
da dreptul de a repune 1n discutie
cauza.

In legislatia bucovineana exis-
ta institutia restabilirii termenelor
restitutio in integrum, prin care
procesul era repus in stare de jude-
cata, institutie ce a fost recunoscu-
ta ulterior si de procedura noastra.
Legislatia rusd recunostea proce-
dura opozitiei la fel ca in legislatia
romana [21].

8. Punerea sub invinuire. Au-
dierea invinuitului

Printre calitatile ce au influenta
asupra profilului psihointelectu-
al al anchetatorului mentionam:
gindirea, memoria, integritatea
senzoriald, echilibrul psihologic,
capacitatea de a juca diferite roluri
si buna credinta [22].
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Gindirea este un proces psihic
de integrare a informatiei la nivel
conceptual [23]. Gindirea ancheta-
torului trebuie sd se caracterizeze
prin claritate, profunzime, rigoare
si sd se bazeze pe un dezvoltat spi-
rit critic, autoreflexiv. Anchetatorul
trebuie sa separe adevarul de min-
ciuna, esentialul de neesential.

Memoria reprezintd ceea ce se
obtine In urma operatiilor de stoca-
re si conservare a informatiei des-
pre starile surselor externe si des-
pre actiunile si trairile subiective
ale persoanei [24]. Anchetatorului
ii este necesara o memorie foarte
buna, numita si de lunga durata,
pentru a putea retine si reproduce
la un termen mai indelungat rela-
tarile persoanei ascultate.

Integritatea senzoriald are in
vedere conditia fiziologica a an-
chetatorului. Valorile functiei,
sensibilitatii sale sint supuse unei
oscilatii datoritd fenomenelor de
adaptare, depresie, oboseala, in-
volutie. De integritatea senzoriala
depinde corectitudinea §i exactita-
tea redactarii actelor de urmarire
penala. Integritatea senzoriala de-
fineste personalitatea anchetatoru-
lui, asigurindu-i un comportament
profesional echilibrat.

Echilibrul emotional, vizeaza
componenta afectivd a psihicului
anchetatorului [25]. Manifestari
ca dezgustul, plictiseala, agresi-
vitatea, nepdsarea, impresionarea
etc. nu trebuie sa-l caracterizeze
pe anchetator si pot fi contracarate
prin autocontrolul pe care acesta
trebuie sa si-l1 impuna.

Capacitatea actoriceascd este
necesara pentru a putea, la nevoie,
sd simuleze anumite stari sau tra-
iri. Numai astfel anchetatorul va
putea si intuiasca jocul infracto-
rului sau al falsei victime.

Anchetatorul trebuie sa poata
simula furia, nerabdarea, simpatia,
fara a-si pierde stapinirea de sine.
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Dupa ce a descoperit trasaturile de
personalitate ale Invinuitului sau
inculpatului, el va alege cea mai
buna tacticd pentru obtinerea mar-
turisirilor sincere. Anchetatorul
trebuie totodata sa fie mai priceput
in a judeca rolurile adoptate de in-
fractor si uneori de catre victima si
mai putin sa joace el insusi roluri.

Buna-credintd il caracterizea-
za pe anchetatorul §i magistratul
profesionist. Marcus Tullius Ci-
cero afirma ca buna-credinta pre-
Supune sinceritate in cuvinte (ve-
ritas) si fidelitate (constantia) in
angajamente.

In principal, munca ancheta-
torului contine doud etape funda-
mentale [26]:

A) stabilirea adevarului prin
administrarea probelor;

B) aprecierea in ansamblu a
materialului strins, apreciere ce va
genera concluzia anchetei.

Desi s-ar parea ca tehnica si
logica sint suficiente pentru aflarea
adevarului, subliniem ca subiecti-
vitatea anchetatorului se impune
a fi luatd in consideratie, intrucit,
asa cum se aprecia [27], intr-o an-
cheta logica, il ajuta pe anchetator
doar sa nu greseasca, succesul an-
chetei fiind asigurat de imaginatie.
De aceea, primul contact cu dosa-
rul penal trebuie sd aiba in vedere
trecerea in revistd a materialului
faptic existent, care trebuie sa fie
ordonat, In vederea stabilirii punc-
telor ce urmeaza a fi elucidate si
pentru a elabora tactica cercetarii.
Felul in care anchetatorul apre-
ciaza fiecare proba si fiecare fapt
petrecut, modul in care comple-
teaza lacunele existente in cauza
dovedesc calitatile de perceptie,
de observare, de imaginatie si de
gindire de care dispune acesta.

Anchetatorul trebuie sa aiba
obisnuinta de a privi in ochi inter-
locutorul pe parcursul anchetarii,
sondindu-i si interpretindu-i corect

comportamentul, sa aiba deprinde-
rea de a asigura anchetei linistea si
intimitatea necesara, si fie calm,
echilibrat, cu gindire supla, mobila,
fara a aplica sabloane [28] si faria
de a mai insista atunci cind se cre-
de ca totul este zadarnic

Ascultarea Invinuitului sau a
inculpatului impune existenta unor
cunostinte multilaterale, experien-
td de viatd, inteligentd, rabdare,
experienta in activitate de ancheta,
stiinta de a pune intrebari, dar si
de a asculta [29].

Invinuitul sau inculpatul nu
trebuie subestimat sub aspect inte-
lectual, crezindu-se ca prin avan-
tajul autoritatii pe care o reprezin-
ta organul judiciar va rezolva cu
usurintd aspectele complexe ale
solutiondrii temeinice §i operative
a unei cauze.

Anchetatorul trebuie sa fie un
psiholog rafinat, cu o vasta cul-
turd, capabil sa se adapteze rapid
oricarui gen de conversatie, sa fie
bine pregadtit juridic §i s cunoasca
suficient de bine mentalitatea in-
fractorilor. Invinuitul sau inculpa-
tul trebuie sa fie studiat pe intreaga
perioada a ascultarii sale, pentru a
intelege personalitatea lui, urma-
rindu-i reactiile §i exteriorizarile
psihice, urmind sa stabileasca care
sint manifestarile reale si care sint
teatralizarii.

Comportarea invinuitului sau
inculpatului se va diferentia in
functie de personalitatea acestu-
ia, de mediul social in care a trait,
dupa temperament, natura infracti-
unii cercetate, mijloacele de proba
ce i sint prezentate si dupa cum se
afla — la prima cercetare, sau a mai
fost cercetat anterior [30].

Conoasterea personalitatii in-
vinuitului sau inculpatului si a
formelor sale de exteriorizare, va
ajuta organul judiciar sa aleaga
momentul cel mai potrivit pentru a
pune anumite intrebari decisive si
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sd-si impuna personalitatea fata de
invinuit sau inculpat. Se va urmari
efectul produs de fiecare intreba-
re, acordindu-se atentie privirii,
muschilor fetei, miscarii miinilor,
picioarelor, vocii etc. Infractorii
primari, de reguld, isi recunosc
mai usor faptele, iar recidivistii,
de robicei, recunosc de la inceput
numai faptele evidente [31].

Ei vor incerca si tergiverseze
cercetarea, sa induca in eroare an-
chetatorul sau macar sa-si imbu-
natdteasca situatia prin recunoas-
terea partiala a faptei sau a fapte-
lor savirsite.

9. Procedee tactice de audiere
a invinuitului

Odata cu inceperea urmaririi
penale impotriva faptuitorului,
acesta dobindeste calitatea de in-
vinuit [32]. Organul judiciar nu
poate incepe ascultarea invinuitu-
lui sau inculpatului cu idei precon-
cepute, cu convingerea ca Invinu-
itul sau inculpatul este si autorul
infractiunii. Obtinerea unor decla-
ratii complete si sincere de la invi-
nuit sau inculpat depinde, in mare
masurd, de modul 1n care organul
de urmadrire penala realizeaza pre-
gatirea in vederea ascultarii.

Se impune sa fie studiate cu
atentie:

- procesul-verbal de efectuare
a cercetarii la fata locului, atunci
cind s-a realizat cercetarea, sau
de constatare a infractiunii, cind a
fost incheiat un asemenea proces-
verbal;

- plingerea prealabild, plinge-
rea sau denuntul, cind organul ju-
diciar a fost sesizat prin asemenea
modalitati;

- urmele si mijloacele materia-
le de proba descoperite si ridicate
cu ocazia cercetarii la fata locu-
lui, a perchezitiilor, a ridicarii de
obiecte si inscrisuri care au lega-
tura cu cauza;
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- constatarile tehnico-stiintifi-
ce, medico-legale, expertizele si
alte acte Intocmite de organele de
constatare, aflate la dosar;

- acte persoanle ale invinuitu-
lui sau inculpatului, sau orice alte
date despre acesta aflate la dosar
(ancheta sociala, cazierul judiciar,
memorii, dosare penale rezultate
din cercetéarile anterioare etc).

In timpul studierii amanuntite
a dosarului, organul judiciar 1si va
face insemnari [33] cu privire la
aspectele ce urmeaza a fi clarifica-
te prin ascultarea invinuitului sau
inculpatului, cu privire la mijloa-
cele de proba, care pot fi folosite
in timpul ascultarii, Imprejurarile
negative (controversate) ce ur-
meaza a fi clarificate si orice alt
aspect care prezintd interes pentru
ascultare.

10. Procedee tactice netradi-
tionale de audiere a invinuitului
Dintre mijloacele tehnico-stiin-
tifice de detectare a tensiunii emoti-
onale[34], folosite in diverse tari de
catre organele de cercetare penala,
iar in unele state occidentale si de
catre institutii particulare, cele mai
apreciate ca raspunzind nevoilor
anchetei sint:  Poligraful.
Starea emotionald sub stdpin-
irca careia se afla faptuitorul in
momentul infractiunii inregis-
treazd adeseori o recrudescenta
in momentul chemarii sale in fata
organelor judiciare in vederea as-
cultarii, stare determinata de con-
stientizarea pericolului la care ar
putea fi expus in cazul dovedirii
invinuirii aduse. Aceasta incercare
de disimulare reclama un efort vo-
luntar, care declanseaza stari emo-
tionale, unele supuse observatiei
directe, altele indirect, prin depis-
tarea reactiilor psihofiziologice.
Ca indicatori fiziologici ai con-
duitei simulate ce pot fi pusi in
evidentd cu ajutorul tehnicii de
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poligraf mentiondm: modificarile
cardiovasculare (ritmul pulsului,
cresterea tensiunii arteriale), in-
tensificarea activitatii glandelor
sudoripare, cresterea sau descres-
terea ritmului respirator etc.

Acestor reactii neurovegetative
le corespund modificari care tin de
comportamentul aparent al emoti-
ei, de reactiile exterioare ale orga-
nismului, manifestate In limbajul
vorbit sau cel gestual, In expresi-
vitatea fetei, In activitatea de mis-
care a membrelor sau a corpului
si care pot fi observate direct. Cu
ajutorul tehnicii de poligraf emo-
tia poate fi surprinsa si in Impreju-
rdri critice, cind individul nu pare,
nu vrea sa arate ca este emotionat,
insd el nu va putea ocoli §i emotia
insotitoare, care il poate demasca.

,,Detectorul de minciuni” este,
de fapt, un poligraf cu mai multe
canale, pe care se Inregistreaza
activitatea concomitentd a unor
indicatori fiziologici: tensiune ar-
teriald, puls, respiratie, iar la une-
le tipuri — si presiunea musculara
exercitatd de bratele si picioarele
celui examinat. Ansamblul acestor
modificari este oglindit in diagra-
ma plus tensiune arteriala, diagra-
ma ritmului respirator etc.

Toti acesti indicatori fiziologici
sint inregistrati simultan cu ajuto-
rul unor penite inscriptoare pe o
banda de hirtie care ruleazd con-
tinuu. In scopul reducerii la mini-
mum a factorilor de risc, testarea
la poligraf este completata cu teh-
nica detectarii stresului emotio-
nal in voce §i tensiunea stresului
psihologic in scris.

Inregistrarea se face pe o banda
de hirtie speciald, prin intermediul
unor pirghii prevazute cu penite a
cdror actiune se face electronic,
penite care descriu trasee specifi-
ce, din interpretarea carora se pot
deduce momentele de tensiune ale
persoanei ascultate [35]. La apa-
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ratele mai noi se inregistreaza un
al patrulea indicator: presiunea
musculard exercitata de miinile si
picioarele celui ascultat, care se
modifica In momentele de stres
sau tensiune.

Testarea cu ajutorul poligra-
fului poate fi intregitd cu alte
mijloace tehnice de examinare:
inregistrarea magneticd, inregis-
trarea pe banda videomagnetica,
proiectia unor imagini legate de
fapta savdrsitd, in vederea de-
pistarii reactiilor psihofiziologice
examinate fatd de stimuli vizuali
cu incarcatura afectogena.

Interpretarea rezultatelor testa-
rii se efectueaza pe baza compa-
rarii caracteristicilor de traseu ale
raspunsurilor sincere la intrebari
neutre (fara incarcatura emotiva),
precum si la raspunsurile nesince-
re cu caracter de control, cu ris-
punsurile nesincere la intrebarile
relevante (cu Incarcatura afecto-
gend). Examinatorul trebuie sa
dispund de modele de raspunsuri
sincere si nesincere, ultimele fiind
obtinute prin intermediul Intreba-
rilor de control.

Valoarea probantd a rezulta-
telor examinarii poligrafice este
pusd sub semnul unor rezerve,
pentru ca este majoritar recunos-
cuta posibilitatea producerii unor
erori care ar putea afecta valori
de o deosebita semnificatie socia-
la. Prezumtia de nevinovatie este
continutd 1n art. 6 paragraful 2 din
Conventia Europeana a Drepturi-
lor Omului si priveste, in primul
rind, atitudinea judecatorului che-
mat si se pronunte asupra acuza-
tiei. Acesta trebuie sa abordeze
judecarea cauzei fara partinire si
fara prejudecati si nu trebuie sa
porneasca de la prezumtia sau ba-
nuiala ca acuzatul este vinovat.

In practica judiciara schimba-
rea avocatului cu putin timp ina-
inte de sedinta de judecata este
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insotitd de o prelungire a timpului
aferent pregatirii apararii, cu con-
ditia ca schimbarea avocatului sa
nu se datoreze culpei persoanei
acuzate. De asemenea, timpul alo-
cat pregatirii apararii va trebui sa
fie suficient, pentru ca persoana sa
aiba posibilitatea de a se plinge in
fata organelor de la Strasbourg,
dupa epuizarea procedurilor judi-
ciare interne.

Dreptul de a comunica in mod
liber cu aparatorul este una dintre
facilitatile cerute de Conventia
Europeana. Acest drept are o im-
portanta deosebitd, in special in
cazul persoanelor private de liber-
tate care au dreptul de a comuni-
ca cu avocatul ales, in conditii de
confidentialitate, fard a putea fi
auziti de organele de paza sau de
cele care instrumenteazd cauza.
Totodata, trebuie respectat drep-
tul de comunicare 1n scris Intre
persoanele detinute si avocatul
lor, drept protejat prin dispozitiile
Conventieli.

Incalcarea dreptului oricarei
persoane acuzate de savirgirea
unei infractiuni de a beneficia de
asistentd judiciara gratuitd nu de-
pinde neaparat de existenta unui
prejudiciu. Este de la sine inteles
ca acest drept 1si gaseste aplicarea
de-a lungul intregii proceduri ju-
diciare, fara deosebire de conditia
sociala a inculpatului si fard a se
face discriminari de orice natura.

Respectarea garantiilor proce-
suale ale persoanei cercetate pe
parcursul procesului penal este
obligatorie, indiferent de infrac-
tiunea savirsitd, de modalitatea
si mijloacele folosite, astfel incit,
in consonantd cu reglementarile
Conventiei Europene a Drepturi-
lor Omului, sé-i fie asigurata exer-
citarea acestora, in vederea solu-
tionarii juste si complete a cauzei
respective.
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The EU ,,Telecoms” regulatory framework aims to promote freedom of expression, non- discriminatory access to con-
tent, applications and services, and effective competition, therefore that any restriction imposed on the exercise of these
rights should be in accordance with the European Convention for the Protection of Human Rights and Fundamental Free-

doms.

National regulatory authority for electronic communications should promote users’ ability to access and distribute infor-
mation and to run applications and services.
Key-words: regulatory framework for telecommunications, national regulatory authority, human rights, Internet service

provider.

SUMAR

Scopul cadrului de reglementare privind telecomunicatiile este acela de a promova libertatea de expresie, accesul ne-
discriminatoriu la continut, aplicatii si servicii, precum i concurenta reald. Prin urmare, orice restrictiec impusa asupra
exercitarii acestor drepturi ar trebui sa fie in conformitate cu Conventia europeana pentru apararea drepturilor omului si a

libertatilor fundamentale.

Autoritatea nationala de reglementare pentru comunicatii electronice ar trebui s promoveze capacitatea utilizatorilor de
a obtine accesul si de a distribui informatii, precum si de a utiliza aplicatii si servicii.
Cuvintele-cheie: cadru de reglementare pentru telecomunicatii, autoritatea nationald de reglementare, drepturile omului,

furnizor de servicii Internet.
E volutia politicd a Republi-
cii Moldova, intervenita dupa

ratificarea Acordului de parteneriat
si cooperare dintre Comunitatile
Europene si statele lor membre, pe
de o parte, si Republica Moldova,
pe de alta parte [1], a dus la statu-
area in sistemul juridic national a
obligatiei de armonizare a legislati-
ei nationale cu acquisul european.

Astfel, dispozitiile art. 4 alin.
(1), art. 5 alin. (1), art. 13 si ale art.
17 din Legea privind actele legisla-
tive nr. 780-XV din 27 decembrie
2001 [2], in corelare cu prevederile
art. 5 alin. (1) lit. a), alin (6), art.
28 si ale art. 33 din Legea privind
actele normative ale guvernului si
ale altor autoritati ale administrati-
ei publice centrale si locale nr. 317-
XV din 18 iulie 2003 [3] stabilesc
necesitatea corespunderii legislatiei
nationale cu prevederile dreptului
Uniunii Europene. Compatibilita-
tea cu acquisul european constituie
o conditie obligatorie a oricarui act
legislativ/normativ.

Armonizarea cadrului juridic al
Republicii Moldova din domeniul
telecomunicatiilor cu cel comuni-

tar [4] s-a produs prin intermediul
Legii comunicatiilor electronice nr.
241-XVI din 15 noiembrie 2007
[5], denumitd in continuare Le-
gea nr. 241/2007. Aceasta lege nu
este, totusi, ajustatd la prevederile
“Pachetului telecomunicatiilor UE
2009” [6], desi, prin pozitia 199 a
treia subpozitie din Planul de acti-
uni al Guvernului pentru anii 2012-
2015 [7], executivul si-a propus re-
alizarea unor actiuni de armonizare
in acest sens.

In aceste conditii, se propune
analizarea obiectivului de politica
al autoritatilor de reglementare in
comunicatii electronice din UE,
prescris in art. 8 alin. (4) lit. g) din
Directiva 2002/21/CE a Parlamen-
tului European si a Consiliului din
7 martie 2002 privind un cadru de
reglementare comun pentru rete-
lele si serviciile de comunicatii
electronice [8], denumita in con-
tinuare Directiva 2002/21/CE, in
redactia Directivei 2009/140/CE a
Parlamentului European si a Con-
siliului din 25 noiembrie 2009 [9],
denumitd 1n continuare Directiva
2009/140/CE.

Potrivit prevederii legale men-
tionate autoritatile nationale de re-
glementare promoveaza interesele
cetatenilor Uniunii Europene 1in
special prin promovarea capacita-
tii utilizatorilor finali de a accesa
si distribui orice informatii sau
6 y¢ utiliza aplicatii si servicii la
alegerea acestora.

Comisia Europeand, prin De-
claratia sa din 18 decembrie 2009
[10], considerda ca indeplinirea
obiectivului stabilit in art. 8 alin.
(4) lit. g) din Directiva 2002/21/
CE tine nemijlocit de mentinerea
caracterului deschis si neutru al
Internetului.

In scopul monitorizarii impac-
tului evolutiilor tehnologice si al
proceselor de pe piata asupra liber-
tatilor de pe Internet, Comisia Eu-
ropeand a prezentat o comunicare
intitulata ,,Internetul deschis si ne-
utralitatea retelei in Europa” [11].

Potrivit acestei comunicari, con-
ceptul de Internet deschis constd n
faptul cd, in calitate de utilizatori,
persoanele sunt libere sa se conec-
teze la Internet fara nicio restrictie
din partea guvernelor sau a furni-
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zorilor de servicii de acces la Inter-
net in ceea ce priveste continutul,
site-urile, platformele, tipurile de
echipamente asociate si modurile
de comunicare permise. Internetul
deschis se refera la standarde des-
chise si la libertatea de conectare la
Internet si de utilizare a acestuia

Conceptul de neutralitate a re-
telei, conform aceleiasi surse, este
o consecintd a conceptului de Inter-
net deschis, semnificind tratamen-
tul comercial rezervat utilizatorilor
Internetului de catre furnizorii de
servicii de acces la Internet, ultimii
urmind a trata toate sursele de date
Internet similare in mod echitabil si
sd nu diferentieze tipurile de trafic
din ratiuni comerciale, astfel incit
utilizatorii Internetului sa poata
controla continuturile pe care le
consulta si aplicatiile pe care le uti-
lizeaza pe Internet.

Este relevant, in acest sens, in-
strumentarul propus de Comisia
Europeand in Declaratia sa din 18
decembrie 2009 [12] de punere in
aplicare a conceptelor de Internet
deschis si neutralitatea retelei.

Astfel, potrivit Comisiei, Inter-
netul deschis si neutralitatea retelei
sint obiective politice si principii
de reglementare care trebuie pro-
movate de autoritatile nationale de
reglementare prin implementarea
urmatoarelor prevederi din Directi-
va 2002/22/CE a Parlamentului Eu-
ropean si a Consiliului din 7 martie
2002 privind serviciul universal si
drepturile utilizatorilor cu privire
la retelele si serviciile electronice
de comunicatii [13], denumitd in
continuare Directiva 2002/22/CE,
in redactia Directivei 2009/136/CE
a Parlamentului European si a Con-
siliului din 25 noiembrie 2009 [14],
denumitd 1n continuare Directiva
2009/136/CE:

- art. 20 alin. (1) lit. (b) si art.
21 alin. (3) lit. (c) si (d), care dis-
pun asupra consolidarii cerintelor
de transparenta in relatiile precon-
tractuale §i contractuale dintre fur-
nizorii de servicii de comunicatii
electronice si utilizatorii acestora,

- art. 22 alin. (3), care vizeaza
crearea unor competente in mate-
rie de salvgardare pentru autorita-
tile nationale de reglementare.

Totodata, Declaratia Comisiei
Europeane din 18 decembrie 2009
[15] abordeaza conceptele de ca-
racter deschis si character neutru
ale Internetului prin prisma modu-
lui in care sint garantate ,,libertatile
de pe Internet” ale cetatenilor euro-
peni si a impactului evolutiei pietei
si a tehnologiilor asupra ,,libertati-
lor de pe Internet”.

Este interesant de observat ca
prin Recomandarea Parlamentului
European din 26 martie 2009 [16],
libertatile fundamentale pe Inter-
net, in principal, se concep ca posi-
bilitatea utilizatorilor serviciilor de
acces la Internet, 1n calitatea lor de
cetdteni, de a-si exercita dreptul de
a se exprima liber pe Internet (cum
este, de exemplu, cazul site-urilor
cu continut generat de utilizatori,
al blogurilor si al site-urilor de so-
cializare on-line), la nivel mondial/
fara a tine seama de frontiere.

Dreptul publicului de a comu-
nica prin intermediul utilizarii ser-
viciilor de telecomunicatii este re-
cunoscut 1n art. 33 din Constitutia
(Statutul) Uniunii Internationale de
Telecomunicatii[17].

Regulamentul international al
telecomunicatiilor [18] contine
prevederi referitoare la dreptul de
a comunica. In special, articolul
3.4 din regulament prevede ca, ,,in
functie de legislatia nationala, orice
utilizator care are acces la reteaua
internationala [de telecomunicatii]
[...] are dreptul de a transmite tra-
fic. O calitate satisfacatoare a ser-
viciilor ar trebui sa fie mentinuta in
cea mai mare masura posibila”.

Potrivit art. 32 alin. (1) din
Constitutia Republicii Moldova,
“oricdrui cetatean 1i este garantatad
libertatea gindirii, a opiniei, pre-
cum si libertatea exprimarii in pu-
blic prin cuvint, imagine sau prin
alt mijloc posibil” [19].

In acelasi sens statueaza si pre-
vederile art. 19 din Declaratia Uni-
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versala a Drepturilor Omului [20],
art. 19 paragraful 2 din Pactul in-
ternational cu privire la drepturile
civile si politice [21], precum si art.
10 paragraful 1 din Conventia eu-
ropeand pentru apararea drepturilor
omului si a libertatilor fundamen-
tale [22], denumitd in continuare
Conventia Europeand.

Astfel, se poate concluziona ca
conceptele de caracter deschis si
character neutru al Internetului sint
esentiale pentru orice reglementa-
re care are drept scop garantarea
libertatii de a utiliza Internetul ca
mijloc de comunicare.

Un alt aspect al aplicarii de catre
autoritatile nationale de reglementa-
re In comunicatii electronice a prin-
cipiilor de caracter deschis si neutru
al Internetului priveste confidenti-
alitatea comunicarilor si respectul
pentru viata privata a persoanelor si
confidentialitatea datelor cu carac-
ter personal ale acestora atunci cand
utilizeaza Internetul. De exemplu,
aplicarea de catre furnizorii de co-
municatii electronice a prevederilor
art. 20 alin. (1) lit. b) a patra liniuta
in corealare cu art. 21 alin. (3) lit.
d) din Directiva 2002/22/CE nu se
poate efectua fara o inspectie tehni-
cd a traficului in refea, altfel spus
fara o filtrare, blocare si inspectare
a traficului n retea, ceea ce implica
monitorizarea continutului comu-
nicatiilor, a site-urilor vizitate, a e-
mail-urilor trimise $i primite, a orei
cind au loc operatiunile etc. (filtra-
rea comunicarilor).

Anume prin aceastd inspectie
tehnica a traficului in retea, ce are
un scop nobil — “masurarea $i mo-
delarea traficului 1n asa fel incit sa
se evite utilizarea conexiunii la ca-
pacitate maxima sau aglomerarea
acesteia” — furnizorii aplica asa-
numitele ,,politici de gestionare a
traficului”™”, efectiv are loc inspec-
tarea datelor privind comunicirile,
ce poate duce la incilcarea de catre
furnizorii de servicii de acces la In-
ternet a confidentialitatii comunica-
rilor, care este un drept fundamen-
tal, garantat prin art. 28 si 30 din
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Constitutia Republicii Moldova si
art. 8 din Conventia Europeana.

Pe langa motivele proprii ale
furnizorilor de servicii de acces la
Internet pentru utilizarea politicilor
de gestionare a traficului (de exem-
plu, ca urmare a aplicarii de catre
furnizor a inspectiei tehnice s-a re-
strictionat fluxurile de informatii in
vederea mentinerii securitdtii refe-
lei [23], de pilda, pentru combate-
rea virusilor), alte parti pot avea,
de asemenea, un interes in utiliza-
rea de catre furnizori a politicilor
de gestionare a traficului, cum ar fi
cazul titularilor drepturilor de autor,
autoritatilor care vegheaza asupra
combaterii pornografiei infantile si
a altor fapte pasibile de raspundere
contraventionald sau penala.

In acest context, pe Internet li-
bertatea de exprimare si intimitatea
pot fi nu doar mai bine evidentia-
te, ci si mai expuse la intruziuni si
limitari din partea actorilor publici
si/sau privati.

In acest sens mentionam ca Re-
publica Moldova este parte la Con-
ventia Consiliului Europei privind
criminalitatea  informatica [24],
care obligd autoritdtile nationale
competente de a intreprinde masu-
rile necesare pentru realizarea pre-
vederilor conventiei mentionate,
pentru care scop s-a adoptat Legea
privind prevenirea §i combaterea
criminalitatii informatice nr. 20-
XVI din 3 februarie 2009 [25].

Totusi, desi criminalitatea info-
matica trebuie combatutd in mod
eficientsi decisiv, aceasta sarcinanu
trebuie s modifice caracterul liber
si deschis al Internetului, respectiv
tehnicile de supraveghere avansa-
te din punct de vedere tehnologic
trebuie sa fie dublate de existenta
unor garantii juridice adecvate pri-
vind limitele aplicarii acestora, dat
fiind faptul cd astfel de tehnici si
lipsa previzibilitatii normei legale
care permite aplicarea unor astfel
de tehnici constituie o ameninta-
re crescinda la adresa principiului
caracterului liber si deschis al In-
ternetului. Este relavanta din acest

0

punct de vedere Hotarirea CEDO
din 10.02.2009, pronuntata in Ca-
uza lordachi si altii c. Moldovei
(Cererea nr. 25198/02) [26].

Intreprinderea din partea furni-
zorilor a actiunilor tehnice si or-
ganizatorice corespunzitoare, 1n
vederea asigurarii securitatii ser-
viciilor si retelelor de comunicatii
electronice, conduc, asadar, din ce
in ce mai mult, la o supraveghere
secretd si, practic, nedetectabild a
activitatilor desfasurate de cetateni
pe Internet [27], ceea ce necesitd
din partea autoritatilor luarea unor
masuri care si protejeze drepturi-
lor fundamentale ale cetatenilor,
in special prin stabilirea limitelor
si circumstantelor exacte in care
aceste tehnologii pot fi utilizate de
autoritati sau furnizori.

Articolul 8 din Conventia Eu-
ropeana prevede principiul potrivit
caruia orice masurd care incalca
dreptul la viata privatd a persoane-
lor fizice este permisd numai daca
aceasta constituie o masura necesa-
rd in cadrul unei societati democra-
tice pentru scopul legitim pe care il
urmareste.

In aceste imprejuriri, luind in
consideratie § 77 din Hotarirea
CEDO din 29.06.2006, pronuntata
in Cauza Gabriele WEBER si Ce-
sar Richard SARAVIA c. Germaniei
(Cererea nr. 54934/00) [28], regle-
mentatorii nationali din domeniul
comunicatiilor electronice au sarci-
na sd indentifice masurile necesare
de protectie a dreptului la viata pri-
vatd al persoanei fizice, inclusiv in
sensul jurisprudentei CEDO.

Prin § 81 si urm. din Hotarirea
CEDO din 02.08.1984, pronuntata
in Cauza Malone c. Marii Britanii
(Cererea nr. 8691/79) [29] si § 101
si urm. din Hotarirea CEDO din
04.12.2008, pronuntata in Cauza S.
si Marper c. Marei Britanii (Cere-
rea nr. 30562/04 si 30566/04) [30],
s-a statuat ca orice masura necesita
o analiza a proportionalitatii aces-
teia, care trebuie sa fie evaluata pe
baza echilibrului dintre interesele
implicate, Tn contextul societatii
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democratice In ansamblu. De ase-
menea, acesta implica o evaluare a
existentei unor masuri alternative,
care sa fie mai putin invazive.

In Uniunea Europeani, Curtea
de Justitie, prin Hotarirea sa din
29.01.2008 [31], pronuntata in Cau-
za C-275/06 Productores de Musica
de Espana (Promusicae) impotriva
Telefonica de Espania SAU, Cur-
tea a subliniat: “Dreptul comunitar
impune statelor ca, la transpunerea
directivelor, sa se asigure ca se inte-
meiaza pe o interpretare a acestora
care sd permitd asigurarea unui just
echilibru intre diferitele drepturi
fundamentale protejate de ordinea
juridicd comunitara. Pe linga aceas-
ta, la punerea in aplicare a masuri-
lor de transpunere a directivelor,
incumba autoritatilor si instantelor
din statele-membre nu numai sa
interpreteze dreptul lor national in-
tr-un mod conform directivelor, ci si
sd nu se intemeieze pe o interpretare
a acestora care ar intra in conflict cu
drepturile fundamentale respective
sau cu alte principii generale ale
dreptului comunitar, precum princi-
piul proportionalitatii”.

In contextul in care, la nivel
mondial, companiile din sectorul
TIC se confrunta cu presiuni din ce
in ce mai mari din partea guverne-
lor pentru a se conforma unor nor-
me interne Intr-un mod care poate
contraveni dreptului la libertatea
de exprimare si dreptului la viata
privatd, recunoscute international,
sint necesare masuri legislative
suplimentare, la nivel de legi orga-
nice, menite sa consolideze cadrul
juridic i sd asigure certitudinea
juridica care sa clarifice efectele
practice ale principiilor “Internetul
deschis si neutralitatea retelei” si
sd asigure ca utilizatorii pot exer-
cita o alegere reala, in special prin
obligarea furnizorilor de servicii de
acces la Internet sa ofere conexiuni
nemonitorizate.
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ANALIZA COMPARATIVA A AMNISTIEI SI
A GRATIERII CU INSTITUTIA INLOCUIRII
RASPUNDERII PENALE
(art. 90-98 din Codul penal al Romaniei; art. 55 din
Codul penal al RM)

Cristian Alin LUPIU,
doctorand

SUMMARY

Through research we hope that these discussions addressed will provide a
consolidated reference point for the beginning of a systematic research both in
Romania and Moldova in the clemency, amnesty and pardon, that the need to cla-
rify the problems raised in the study will result in theoretical work , methodologi-
cal and methodical appropriate, will also contribute to the formation of databases
and statistical information about people who have benefited from these measures
of clemency institution.

Key-words: amnesty, pardon, self-defense.

REZUMAT
Prin aceasta cercetare urmarim scopul ca discutiile abordate sa constituie un
punct solid de referintda pentru initierea unui studiu sistematic in Romania si in
Republica Moldova in domeniile clementei, amnistiei si scutirii de pedeapsa.
Consideram ca clarificarea chestiunilor abordate in cadrul articolului va rezulta
intr-o lucrare teoreticd, corecta din punct de vedere metodic si metodologic. De
asemenea, speram ca vor fi create baze de date si informatii statistice despre per-

soanele care au beneficiat de masurile luate de institutiile de clementa.
Cuvinte-cheie: amnistie, gratiere, legitima aparare.

1. Delimitarea amnistiei in ra-
port cu gratierea.

Deosebirea dintre amnistie si
gratiere este facutd, pentru intlia
oard, in secolul XVI, de catre Pros-
per Farinaceus, e drept, cu insufi-
cienta rigoare [1]. El distinge intre
abolitiune (care inlatura numai jus-
titia judecatorului, nu si crima in-
sdsi) si indulgenta (care stinge deo-
potriva cauza §i crima). Aceste ca-
racteristici comune atribuie amnis-
tiei si gratierii o identitate proprie
in cadrul cuprinzatoarei institutii a
cauzelor care inlaturd raspunderea
penald si celelalte consecinte ale
condamnarii. Amnistia determi-
nata de ratiuni de politicd penala
este legatd de anumite temeiuri so-
cial-politice. Gratierea, la randul ei,
este expresia unor relatii de politica
penald si a unor circumstante de
fapt de natura social-politica. Asa
cum ele impreuna se deosebesc
induntrul acestor institutii, se si
disting intre ele, astfel cd amnistia
si gratierea sint examinate laolalta

numai din anumite perspective so-
cial-politice, urmind apoi a fi tra-
tate distinct in raport cu natura lor
juridica, obiect, trasaturi, efecte, cu
interdependenta lor cu alte institu-
tii ale dreptului penal.

Amnistia nu are ca efect de re-
punere in situatia anterioard savir-
sirii infractiunii, nefiind astfel o
restitutio in integrum [2] .

Pentru aceste considerente, pre-
existenta unei infractiuni amnistia-
te va fi relevanta la individualizarea
judiciara a pedepsei pentru o noua
fapta penald, instanta avind obliga-
tia de a investiga comportarea ante-
rioard a inculpatului [3].

Consider ca aceste institutii —
amnistia §i gratierea — trebuie sa-si
gaseasca locul in cele patru trasa-
turi ale infractiunii, respectiv fapta
se fie pedepsibila si executabila. Se
va tine cont astfel de consideratia
ca amnistia priveste in genere fapta
antisociald, iar gratierea — pedeap-
sa stabilita pentru fapta antisociala.
In ceea ce priveste efectele produse
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asupra faptei in cazul amnistiei si
asupra pedepsei in cazul gratierii,
consider ci aceste institutii se de-
osebesc de tot restul institutiilor de
liberare de raspundere penald sau
executare a pedepsei prin faptul de
aplicare in mod concret. Institutiile
examinate mai jos sint supuse exa-
mindrii si individualizarii instantei,
in schimb clementa vine de la pute-
rea statala.

Liberarea de raspundere penala
cutragere la raspundere administra-
tiva in legislatia RM presupune ca
fapta comisa ramine a fi considera-
td infractiune. In unele infractiuni
usoare sau mai putin grave, prin
dispozitia legii, instanta de judeca-
ta face inlocuirea raspunderii pena-
le cu o forma de raspundere juridi-
ca mai usoara, ce implica aplicarea
unor sanctiuni administrative.

Legislatia anterioard prevedea
un numar mic de infractiuni pentru
care aceasta institutie putea activa.
Categoria infractiunilor pentru care
poate fi dispusa inlocuirea raspun-
derii penale prin raspunderea admi-
nistrativa a fost largita prin actuala
lege penala, fiind incluse categorii
noi de infractiuni, pentru comiterea
carora pedeapsa maxima nu poate
depasi cinci ani de inchisoare.

Se tine cont, de asemenea, de
cuantumul prejudiciului cauzat,
de caracterul faptei comise, modul
concret de savirsire a faptei, mij-
loacele, timpul, locul savirsirii in-
fractiunii etc. Infractiunea comisa
pentru prima data intelegem, fie co-
miterea repetatd a unei infractiuni,
dar cu conditia expirarii termenelor
de prescriptie ce atrag raspundere
penala ori sunt stinse antecedentele
penale pentru infractiunea comi-
sa anterior. Infractiunea savirsita,
dupa aplicarea masurilor de con-
stringere cu caracter administrativ,
nu atrage aparitia unei stari de re-
petare. Instanta va aprecia negativ
o astfel de situatie ce exprima per-
sonalitatea faptuitorului si va apli-
ca pentru infractiunea nou-savirsita
o pedeapsa mai aspra.

Corectarea persoanei fard con-

damnare penald are in vedere date
conform carora faptuitorul sa corije-
ze comportamental fira a i se aplica
o pedeapsa. Asemenea date sint ati-
tudinea vinovatului, din care rezulta
ca a comis fapta si se cdieste sincer,
manifestd eforturi de a Inlatura con-
secintele infractiunii prin repararea
prejudiciului cauzat, colaboreaza cu
organele de cercetare, recunoaste
fapta si contribuie la descoperirea ei
si a altor participanti.

Instanta investitd apreciaza
daca sint indeplinite cerintele pen-
tru inlocuirea raspunderii penale,
si in caz de admitere va aplica
una dintre sanctiunile cu caracter
administrativ, prevdzute In art.
55 alin 2 din Codul penal al RM:
amendd in mérime de pana la 150
de unitati conventionale; inchisoa-
rea contraventionala de pana la 90
de zile. Sanctiunea administrativa
nu reprezintd o pedeapsd penala,
pentru aceasta nu survin antece-
dente penale.

Sentinta de incetare a procesu-
lui penal cu aplicarea sanctiunii ad-
ministrative trebuie sa fie motivata
(p- 20 din Hotarirea Plenului CSJ
cu privire la respectarea normelor
de procedura penald la adoptarea
sentintei nr. 10 din 24.04.2000.
Culegere, p. 386, art. 332, 350 ,
391 CPP) [4]. Aceasta institutie se
aseamana cu amnistia §i gratierea
prin inlocuirea raspunderii penale,
dar difera prin aplicarea sanctiuni-
lor administrative.

2. Delimitarea amnistiei si
gratierii de institutia liberarii de
raspundere penala (art. 53-60 CP
al RM).

Art. 53 Cod penal al RM arata
institutia de liberare de raspunde-
re penald, potrivit cdreia persoana
care a savirsit o faptd ce contine
semnele componentei de infracti-
une poate fi liberatd de rdspundere
penald de catre instanta de judecata
in cazurile date de:

- minoritate;

- inlocuirea raspunderii penale
cu raspundere administrativa;
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- renuntarea de bunavoie la sa-
virgirea infractiunii (desistarea);

- cdinta activa;

- schimbarea situatiei;

- liberarea conditionata;

- prescriptia tragerii la raspun-
dere penala [5].

Natura juridica a institutiei libe-
rarii de raspundere penala serveste
drept temei pentru ca persoana care
a savirsit o fapta ce contine sem-
nele componentei de infractiune sa
poata fi liberard de raspundere pe-
nala, insa cu delimitarea, totodata,
a acestei institutii de institutia libe-
rarii de pedeapsa penald, prevazuta
de art. 89 Cod penal al RM [6].

Aceastd institutie de drept pe-
nal are scopul de neaplicare a pe-
depselor penale in cazurile expres
prevazute. Se considera ca aplica-
rea pedepsei nu este utila, avind
in vedere caracterul si gradul pre-
judiciabil redus al faptei savirsite
in relatie cu calitatile personale
ale faptuitorului. Se considera ca
renunfarea facutd prin intermediul
individualizarii instantei de judeca-
td, masura de penitentd in raport cu
schimbul acesteia prin sanctiuni de
ordin administrativ efectul de ree-
ducare este atins. Legea permite si
aplicarea unor masuri de siguranta
cu caracter medical sau educativ.

Liberarea de raspundere penala
se aplicad numai fatd de persoane-
le 1n actiunile carora sint prezente
elementele constitutive ale unei
infractiuni si se deosebesc de cau-
zele care Inlaturd caracterul penal
al faptei, Intrucit in situatia libera-
rii de raspundere penald infractiu-
nea se realizeaza in toate trasaturile
ei esentiale, in timp ce in situatia
cauzelor care inlatura caracterul
penal al faptei, infractiunea nu se
realizeaza prin lipsa unor trasaturi
esentiale ale infractiunii, prin lipsa
gradului prejudiciabil al unei in-
fractiuni (alin. 2 art. 14 din Codul
penal al RM), retinerea infracto-
rului (art. 37), constringerea fizica
sau psihica (art. 39), riscul inteme-
iat (art. 40) etc. [7].

Art. 53 din Codul penal al RM
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institutiei liberarii de raspundere
penald, unele dintre acestea fiind
nou introduse: cainta activa, care
in vechea reglementare era preva-
zutd numai in calitate de circum-
stantd atenuanta, acum este practic
o institutie de liberare de raspun-
dere penala.

Opinia noastra in legatura cu in-
stitutia ,, cdinfei active” este aceea
ca nu trebuia reglementata, astfel
fiind practic in realitate dar circum-
stanta atenuanta ce serveste numai
la momentul individualizarii pe-
depsei. Aceeasi parere o exprim si
fatd de institutia renuntarii de bu-
navoie la savirsirea infractiunii.

Liberarea conditionatd de ras-
pundere penald se vrea practic a fi
un gest de clementd mai cu seama
de amnistie a faptei penale savirsite,
dar aplicatd clementa de la nivelul
si de catre organele de cercetare ori
instanta. Consider ca aceasta ,.cle-
mentd” trebuie sa Imbrace forma
amnistiei pure, sa nu se bazeze pe
o individualizare asupra pedepsei
clemente din partea procurorului ori
judecatorului, ci din partea puterii
statale, cum este in cazul amnistiei.

Ca propunere de lege ferenda
exprimdm necesitatea abrogarii
dispozitiilor art.56, 57, 59 din Co-
dul penal al Republicii Moldova.

3. Delimitarea amnistiei si
gratierii de institutia cauzelor
care inlitura caracterul penal al
faptei (art. 44-51 Cod Penal al
Romaniei; art. 35-40 Cod penal
al RM)

Cauzele care inlatura caracterul
penal al faptei sint impartite de noi
in doua categorii. Prima se refera
ca cele regasite In ambele legisla-
tii — a Romaniei si a RM (legitima
aparare, starea de extrema necesi-
tate, constringerea fizica sau psi-
hicd); cea de-a doua — la cele care
difera (RM — retinerea infractoru-
lui, riscul intemeiat, iar in Romania
— cazul fortuit, iresponsabilitatea,
betia, minoritatea faptuitorului,
eroarea de fapt).

0

In reglementarea normativa din
RM - Codul penal din anul 1961 —
erau reglementate numai doud ca-
uze care Inlaturau caracterul penal
al faptei: legitima aparare (art. 13)
si extrema necesitate (art. 14) fiind
prezentate in Titlul II, denumit ,,in-
fractiuni”.

Reglementarea actuald, in vi-
goare din 18.04.2002, prezinta ca-
uzele ce inlatura caracterul penal al
faptei intr-un capitol distinct, Capi-
tolul III.

Actul normativ ulterior a marit
numarul cauzelor ce inlaturd carac-
terul penal al faptei prin introduce-
rea institutiei ordinului ierarhic si
executarea dispozitiei prin Legea
277 din 18.12.2008 [8].

Legea 277/2008 elimind con-
tradictiile dintre prevederile art.
31-33 ale Statului CIP in legisla-
tia nationala a RM. Institutia de
inlaturare a caracterului penal al
faptei are la bazd stari, situatii,
imprejurdri ce au, ca urmare a
faptei prevazute in legea penala,
neintrunirea trasaturilor esentiale
ale infractiunii. Lipseste asadar fie
caracterul prejudiciabil, fie vino-
vatia, fie prevederea in lege.

Drept temei pentru instituirea
legitimei apardri in calitate de cau-
za care inlatura caracterul penal al
faptei serveste atit lipsa caracterului
prejudiciabil, astfel fapta prezent-
indu-se ca o activitate socialutila,
cit si lipsa de vinovatie, caci faptu-
itorul nu a actionat cu vointa libe-
ra, ci fiind constrins de necesitatea
apardarii valorii sociale amenintate
grav prin atac periculos [9].
Includerea starii de extrema ne-
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faptei, motivat de lipsa libertatii
de actiune (inactiune) ca vointa a
faptuitorului. Aceastd necesitate
generatd de subiectul infractiunii
produce cauza prin care faptuitorul
nu-si poate dirija actiunile. Astfel
de consideratii nasc efecte de opri-
re a caracterului penal al faptei nu-
mai fatd de persoana care a actionat
in actul constringerii.

Propunerea noastrd de lege fe-
renda vizeaza abrogarea art. 37, 40
din Codul penal al RM, motivata
de faptul cd acestea nu pot consti-
tui cauze de inldturare a caracte-
rului penal, faptele asumate astfel
de faptuitor nefiind practic infrac-
tiuni.

Activitatea de retinere a infracto-
rului nu constituie infractiune [11].
Este utila actiunea prin dimensiunea
sociala, dar activitatea intra in com-
petenta organelor de drept. Retine-
rea infractorului si predarea aces-
tuia organelor de drept va constitui
o vinatoare deschisa in societate,
justificind practic institutia riscului
intemeiat. Se pretinde de legiuitor
cd actiunea este socialmente utila
si elementul vinovatiei lipseste. Se
cere ca faptuitorul si ia toate masu-
rile necesare pentru a preveni stirbi-
rea intereselor ocrotite de lege.

Cauzele ce inlatura caracterul
penal al faptei nu trebuie sa fie
confundate cu cele de inlaturare
a raspunderii penale (Cap. VI CP
al RM), cu liberarea de pedeapsa
(Cap. IX CP al RM) si de inlaturare
a raspunderii penale sau consecin-
tele condamnarii (Cap. XI CP al
RM) [12].

Mentiune, CP al RM din

cesitate in categoria cauzelor care
inlatura caracterul penal al infrac-
tiunii este conditionatd de faptul ca
persoana poate fi expusa unor peri-
cole generate de evenimente, ener-
gii, diverse Intimplari cu caracter
accidental. In acest caz, persoana
nu actioneaza cu vinovatie, iar fap-
ta comisa nu prezinta caracter pre-
judiciabil [10].

Constringerea fizicd sau psi-
hicd inlaturd caracterul penal al

18.04.2002 nu reglementeaza si
raspunderea penald la omorul in
conditiile depasirii legitimei apa-
rari, Dec.4ra-47/2004 facand ina-
cest aspect propunere de lege.
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CATEGORIA CAUZALITATII SI
CONSTRUCTIA TEORETICA A LEGATURII
CAUZALE iN COMPONENTELE FORMALE DE
INFRACTIUNE

Narcisa NEDELCU,
doctoranda

SUMMARY

In the criminal law science there is widely used the meaning of the causal re-
lationship, as it constitutes an obligatory sign of the objective side of the offence
material components; and as result of this fact the meaning of causal relationship
in the criminal law is widely and thoroughly btreated and examined. In this sense
we find a plenty of penal theories of the casual relationship, intended toexplain
the core of this meaning and to emphasize the rules of its application.

Key-words: material composition and form of crime, classification, action,
inaction, causal.

REZUMAT
In stiinta ce studiaza criminalitatea este folosit pe larg termenul de legi-
turd cauzald, deoarece el constituie un semn obligatoriu al partii obiective a
componentelor materiale de infractiune. lata de ce legatura cauzald in crimina-
listica este examinata si abordata frecvent si detaliat. In acest sens, existd multe
teorii penale privind legatura cauzala. Ele au menirea de a explica esenta acestei

legaturi si de a enumera regulile ei de aplicare.
Cuvinte-cheiei: componentd materiala si formald de infractiune, clasificare,

actiune, inactiune, cauzalitate.

C hestiunea referitoare la legatu-
ra cauzala in infractiunile cu o
componenta formala in stiinta con-
temporana a dreptului penal este
rezolvatd in felul urmator: semn
obligatoriu al laturii obiective a
componentei formale de infrac-
tiune este doar fapta, in forma de
actiune sau inactiune. Consecintele
sanctionate in componentele for-
male de infractiune lipsesc, deoa-
rece pedepsibila este doar fapta; re-
spectiv, lipseste si semnul legaturii
cauzale 1n cadrul laturii obiective a
unor asa componente.

Divizarea componentelor de
infractiune in materiale si formale
in stiinta dreptului penal astizi nu
este pusa la indoiala. In anii 50 ai
secolului trecut, aceasta clasificare
stirnea obiectiile mai multor sa-
vanti. Aceste obiectii tineau, in pri-
mul rind, de denumirea insasi, in al
doilea rind, de esenta clasificarii.

In particular, un oponent al
componentelor formale, In functie
de esenta acestora, a fost savantul

A. N. Trainin. Expunind critici-
le fatd de posibilitatea existentei
componentelor de infractiune ,,fara
de consecinte”, altfel spus ,,forma-
le”, cercetiatorul mentioneaza: ,,A
atenta Tnseamna intotdeauna a cau-
za, a pricinui, Intr-o forma sau alta,
si Intr-o anumitd masura, o anumita
dauna obiectului [...]. Obiectul in-
vulnerabil al atentatului criminal
se contrazice singur pe sine” [1].
Fundamentindu-si conceptiile sale
pe o premisa corectd Tn esentd si
dovedita de el insusi cu referire
la prezenta corelatiei strinse intre
obiectul atentatului criminal si sur-
venirea consecintei social-pericu-
loase, A. N. Trainin ajunge la con-
cluzia nefundamentarii si lipsei de
sens a desemndrii, separdrii com-
ponentelor formale de infractiune.
In aga fel, chestiunea cu privire la
legatura cauzala in infractiunile cu
o componenta formala decade, iar
,afirmatia ca In cadrul unui grup de
aga-numite infractiuni cu o compo-
nenta formala legatura cauzala lip-
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seste submineaza principiul gene-
ral si de o mare importanta al jus-
tiiei [...] cu referire la raspunderea
persoanei doar in cazul prezentei in
cadrul celor comise a tuturor ele-
mentelor i semnelor componentei
de infractiune” [2].

Deoarece corectitudinea  §i
fundamentarea clasificarii compo-
nentelor de infractiune in formale
si materiale nu este pusa la indo-
iald in studiul intreprins, logica
conceptelor savantului A. N. Trai-
nin, care vede cauzalitatea In toa-
te componentele fara exceptie, cu
negarea existentei componentelor
formale, aici nu poate fi acceptata.
insa, totodatd, intrebarea cu privire
la legétura cauzald in infractiunile
cu o componentd formald necesita
o investigatie specialda, deoarece,
declarind cauzalitatea ca fiind o ca-
tegorie generald, noi vom genera o
contradictie interna, daca vom re-
cunoaste cd pentru un intreg sistem
de componente — formale, reduse —
legétura cauzala nu este o categorie
obligatorie.

Este bine cunoscut faptul ca
structura, constructia componentei
materiale de infractiune presupune
existenta a trei semne obligatorii a
laturii obiective:

1) fapta, in forma de actiune sau
inactiune;

2) consecintele, sub forma de
rezultat social-periculos;

3) legatura cauzald dintre ele.

Constructia componentei for-
male a infractiunii presupune insa
doar existanta a unui singur semn
al laturii obiective: fapta in forma
de actiune sau inactiune. Dupa cum
mentioneaza savantii V. N. Kudrea-
vtev si S. G. Kelin, consecintele n
cadrul unor asemenea infractiuni
fie ca se prezumeaza, fie ca survin
nu in toate cazurile, sau nu au ca-
racter material si de aceea nu pot fi
stabilite prin intermediul mijloace-
lor procesuale [3].

Savantul T. V. Tereteli evidenti-
aza urmatoarele motive normative
ale construirii, materializarii com-
ponentelor formale:

0

1) consecinta survine inevitabil
prin comiterea unei fapre determi-
nate si de aceea acestea sint, practic
de facto, inseparabile una de cea-
lalta;

2) o anumita faptd poate cauza
consecinte infractionale variate,
din aceastd cauza data este dificil
de a concretiza aceste consecinte;

3) relatia sociala protejata are
o importantd atit de mare, incit se
considerd ca nu este posibil de a as-
tepta survenirea daunei evidente si
a lega de acest moment epuizarea
faptei social-periculoase; de aceea,
este sanctionabila insasi savirsirea
faptei care ar contine micar o po-
sibilitate indepdrtatd a survenirii
daunei [4].

Astfel, s-ar parea ca, deoarece
lipsesc consecintele necesare, nu
existd, in genere, necesitatea de
a vorbi despre legatura cauzala:
aceasta Intrebare nu este solutiona-
ta, deoarece decade de la sine. Sa-
vantii M. I. Kovaliov si P. T. Vaskov
mentioneaza: ,.In cazul infractiuni-
lor formale, obiectului atentatului
ii poate fi cauzatd o dauna sau se
poate crea pericolul cauzarii unei
asa daune. Insa trasatuta de baza a
acestei categorii de infractiuni tine
de faptul ca consecintele si, respec-
tiv, legatura cauzald dintre ele si
actiunile socialpericuloase ale in-
vinuitului nu constituie semne ale
componentei de infractiune” [5].
Anume aceastda legatura (,,respec-
tiv”) si constituie acea greseala lo-
gicd in cazul concluziei referitoare
la lipsa legaturii cauzale in compo-
nentele formale, in baza absentei
consecintelor socialpericuloase.

Este necesar de a delimita noti-
unile ,.infractiune” si ,,componenta
de infractiune”. Componenta de
infractiune reprezinta o constructie
stiintifica ideald, care reflecta trasa-
turile esentiale ale faptei socialperi-
culoase (in sens larg al cuvintului).
Infractiunea 1nsa constituie un fapt
materializat in exterior, existent, un
obiect al stiintei dreptului penal. In
conformitate cu procesul logic al
criminalizarii unei anumite fapte,
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initial este evidentiat obiectul care
necesitd protectie din partea drep-
tului penal. Aceasta este o cerinta
generald pentru orice obiecte ca, de
exemplu, pentru obiectul ,,relatiile
sociale din domeniul protectiei vie-
tii si sdnatatii persoanei” (infracti-
unea — omorul; componentd ma-
teriald), pentru obiectul ,,relatiile
sociale din domeniul proprietatii”
(infractiunea — furtul; componenta
materiald), pentru obiectul ,,relatii-
le sociale din domenile drepturilor
politice, de munca si altor drepturi
constitutionale ale cetatenilor” (in-
fractiunea — Incélcarea in drepturi
a cetatenilor; componentd forma-
14) etc. In continuare, consecutiv
(pentru fiecare element In parte)
este construitd componenta §i, in
functie de faptul daca consecintele
pot fi procesual stabilite, daca au o
expresie materiald etc, componenta
devine materiald sau formala.

Infractiuni fara consecinte,
dupa cum este unanim recunoscut,
nu exista. Intrebarea consta doar in
aceea daca consecintele sint incluse
sau nu in numarul semnelor obliga-
torii ale componentei de infractiu-
ne. In infractiunile materializate in
legea penala pe calea aplicarii con-
struirii componentei formale, con-
secinta social-periculoasa — care,
in mod evident, survine — nu este
inclusd in numarul semnelor obli-
gatorii ale componentei. Insi de la
sine aceasta nu neaga prezenta unei
corelatii strinse intre criminalizarea
faptei si obiectul infractiunii, anu-
me prin evidentierea daunei pe care
o anumita faptd o aduce obiectului
care necesitd ptotejare din partea
dreptului penal.

Astfel, nu consecintele expri-
mate material constituie esenta
,rezultatului” in infractiunea cu o
componentd formald, ci stabilirea
normativd a momentului ca printr-
0 anumita faptd concretd unui anu-
mit obiect i se cauzeazd o dauna
determinata.

Cauzalitatea — 1n calitatea sa
de categorie universald a tabloului
lumii contemporane — se observa
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in ,toate lanturile” faptelor, eve-
nimentelor, fenomenelor care sint
legate intern, in mod genetic, adica
corelate astfel, incit faptul, feno-
menul, evenimentul 4 genereaza
faptul, fenomenul, evenimentul
B. Unele evenimente, fenomene
intr-adevar sint generate de fapte,
insa nu sint incluse in cadrul com-
ponentei de infractiune in calitate
de semn obligatoriu — consecinte.
Fapta (faptul, evenimentul, feno-
menul A) in calitate de cauza, atit
in componentele materiale de in-
fractiune, formale, cit si in cele re-
duse, avind un semn genetic, deja
contine In sine posibilitatea surve-
nirii unui anumit rezultat (faptul,
evenimentul, fenomenul B), care
insd, in acelasi timp, datoritd unor
motivatii practice, nu este inclus in
categoria semnelor obligatorii (in
calitate de consecintd).

Lipsa necesitatii de a dovedi
pricinuirea daunei (si, respectiv,
prezenta legaturii cauzale) in com-
ponentele formale de infractiune
(ceea ce este determinat nu de ce-
rintele legislatiei procesuale, dar de
influenta componentei de infractiu-
ne asupra determindrii cercului de
circumstante ce urmeaza a fi dove-
dite) nu poate nega existenta unei
anumite legaturi cauzale, deoarece,
dupd cum s-a stabilit, criminali-
zarea faptei este legatd, in primul
rind de protejarea obiectului, dar
nu de interdictia generald a faptei
ca esenta.

Astfel, daca am recunoaste uni-
versalitatea cauzalitatii si inradaci-
narea ei, in totalitate, in cauza (dar
nu independenta acesteia), apoi
putem formula concluzia conform
careia categoria cauzalitatii este
evident prezentd in cadrul compo-
nentelor formale de infractiune. In
mai multe cazuri, in dispozitiile ar-
ticolelor cu o componenta formala
de infractiune chiar este direct pre-
zenta legatura cauzala, urmind a fi
dovedita.

Componenta este formald, daca
fapta ar fi putut genera cauzarea
daunei obiectului protejat, si este

materiald, daca o atare dauna a sur-
venit 1n realitate.

Uneori insa, pentru a Invinui
subiectul in cazul unei componente
formale, organul de urmarire pena-
13, instanta de judecatd urmeaza sa
stabileasca faptul daca ar fi fost ca-
pabila fapta sa genereze pricinuirea
daunei, cu alte cuvinte, sa solutio-
neze chestiunea referitoare la pre-
zenta legéturii cauzale (potentiale,
nerealizate) in cadrul componentei
de infractiune, formale dupa con-
structie. Dupa cum am mentionat
pe parcurs, in situatia datd, pentru
solutionarea problemei referitoare
la legatura cauzald, urmeaza a fi
utilizate tezele teoriei adecvate a
cauzalitatii.

Este necesar sd atentionam ca
uneori putem intilni si constructii
formal-materiale ale componente-
lor de infractiune. Dupa savantul
V. V. Luneev, componentele de
infractiune sint materiale numai
atunci cind au dus la survenirea re-
ala a daunei; atunci insa cind fapta
doar ar fi putut avea drept conse-
cintd cauzarea de daune, compo-
nenta infractiunii reale ramine a fi
formala. Dar, totodatd, in situatia
respectiva stabilirea legdturii cau-
zale este obligatorie [6].
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BAOCKOHAJIEHHA ITPABOBOI'O PEI'VJIIOBAHHSA JEPXABHOI'O
KOHTPOJIIO ¥ CO®EPI HII[HPI/IG.;MHI/IHBKOi
JIAJBHOCTI B YKPAIHI

M. ICAKOB,
KAHAUIAT WPUAUYHUX HAYK, npe3uaeHT KoncyabTaniiinol ropuanunoi ¢pipmu «Inodyc», roosa Xapkis-
CbKOI MiCBKOI KoOJIerii aABOKaTiB

SUMMARY

The article is sanctified to the analysis of basic problems in relation to legal regulation of state control after the subjects
of menage. Suggestions are brought in in relation to perfection of legal framework of such activity, in particular in the aspect
of necessity of delegation of part of plenary powers to the non-state institutes, limitation of sphere of state interference with
entrepreneurial activity, perfection of the system of laws and under legal normatively-legal acts in the field of it.

Key words: state control, subjects of menage, licensing, state registration.

* %k %

CraTTs TIpECBAYECHA aHaJi3y OCHOBHHX MpOOJIEM CTOCOBHO IPAaBOBOi perTaMeHTamii Jep>KaBHOTO KOHTPONIO 3a
cy0’exTaMu rocrojapoBanHs. BHeceHO Mpomo3uilii 1010 BIOCKOHAICHHS TPABOBOI OCHOBHU TaKOl MisJIBHOCTI, 30KpeMa B
aCIIeKTI HEeOOX1THOCTI JeJIeTyBaHHs YaCTUHU MOBHOBA)XKCHb HEJACPIKABHUM IHCTHUTYIISIM, OOMEXEHHs chepH IepKaBHOTO
BTPYYaHH B MiIIPHEMHHULBKY JisJIbHICTh, BIOCKOHAICHHS CHCTEMHU 3aKOHIB Ta IMiJ3aKOHHUX HOPMATHBHO-TIPABOBUX AKTiB
y 1iit cdepi.

Kittouosi cioBa: mepkaBHHIA KOHTPOII, Cy0’ €KTH TOCTIONAPIOBAHHS, JTIIIEH3yBaHHS, IEPKABHA PEECTpaIlisl.

* % %

Crarps IMOCBALICHA aHaJn3y OCHOBHBIX HpO6HeM OTHOCHUTCIIBHO HpaBOBOf/'I periaMCeHTaliu roCy1apCTBEHHOT'O
KOHTPOJIA 3a Cy6’beKTaMI/l X031 CTBEHHOH ACATCIBbHOCTH. Buecensl MMPEAJIOKCHUSA OTHOCUTCIIBHO COBEPIICHCTBOBAHUSA
MPaBOBOH OCHOBBI TaKOW JEATEIbHOCTH, B YaCTHOCTH B aCMEKTE HEOOXOMMMOCTH JEJICTHPOBAHHS YACTH MMOTHOMOYHM
HETOCYIApCTBEHHBIM MHCTHTYLHSAM, OTpaHHYeHUE cepbl TOCYIapCTBEHHOTO BMEIIATENILCTBA B MPEAIPHHUMATEIBCKYIO

JIESITEJIEHOCTD, COBEPIICHCTBOBAHNE CHCTEMBI 3aKOHOB U ITOA3aKOHHBIX HOPMAaTHBHO-IIPABOBBIX aKTOB B c(epe ITOH.
KiroueBbie c0Ba: TOCynapCTBEHHBIN KOHTPOJIb, CyOBEKTHI BEACHHS X035HCTBA, INIIEH3UPOBAHNS, TOCYJAPCTBEHHAS pe-

TUCTpaLusl.

yMOBax mepexony YKpaiHu

JI0 PUHKOBUX BiJHOCHH IIO-
TpeOyrOTh 3MIHH ITiIXOIU 10 HOp-
MaTHBHOTO PETYJIOBaHHS JepiKaB-
HOTO KOHTPOJIO y cdepi miampu-
eMHUITBA. Jlep>KaBHUK KOHTPOJIb
y it cdepi MoXke 3miHCHIOBATHCH
TUTBKH Ha OCHOBI TIPaBOBHX HOPM,
TOMY KOHTPOIIIOIOYi OpraHu He
MOXYTh BUUTH 332 MEXi JepiKaB-
HOTO BTPYYaHHS B MiANPUEM-
HUIBKY JiSUTBHICTB, 1[0 BU3HAYEHI
HOPMAaTUBHO-TIPABOBUMH aKTaMH.
3po3yMizo, MO JepxaBa HE MOXKE
MOBHICTIO BiZIMOBUTHCH BiJl KOHTP-
ONIF0 32 3IHCHEHHSM MiANPUEM-
HUIBKOI JISTIBHOCTI, MPOTE BaX-
JINBO BH3HAYNUTH MEXI 3aKOHHOTO
BTPYUYaHHS JEpKaBU y IiIIPHEM-
HUIBKY JiSUTBHICTb.

JlocmimKkeHHIO TTPaBOBUX 3acal
JIEPYKaBHOTO KOHTPOJTIO TIPHUCBSYE-
Ho mpami C.C. Birsineskoro, O.I1.
BixpoBa, B.M. Tlapamiyka, A.€C.
I'puropenxo, H.I. [suenxo, O.B.
Knum, T.M. KpasnoBoi, M.B. ITaB-
nenka, C.I. Crerenko ToIIo.

MeToro cTaTTi € IOCHiIKeHHS
MPaBOBUX OCHOB PETYIIFOBaHHS
Jep>KaBHOTO KOHTPOJIIO 32 MiJpH-
€MHUIITBOM B YKpaiHi Ta BHECEHHS
MPOTIO3UIIIH 100 BIOCKOHAIECHHS
Cy4acCHOTO CTaHy HOPMAaTHUBHOTO
3a0e3mnedeHHs y Wil cdepi.

OCHOBHUM HOPMAaTUBHO-
MIPABOBUM aKTOM, 1110 PETIaMEHTY€
MOPSIOK 3MIMCHEHHS JEP:KaBHOTO
KOHTPOJIIO 32 I IMTPHUEMHUIITBOM, €
3akoH Ykpainu «IIpo ocHOBHI 3a-
cajy AepKaBHOTO HArISINY (KOHTP-

0IT10) y chepi rocroaapChKoi isib-
HoCTi» 5 kBiTHS 2007 p. [1], sxuit
BU3HAYa€ TMPaBOBI Ta OpraHizalliii-
Hi 3acajJy, OCHOBHI NIPUHIUIH 1
MIOPSAIOK 3MIHCHEHHS EP>KaBHOTO
KOHTPOJIO y cepi TocnogapchKoi
TUSUTBHOCTI, TIOBHOBRXKEHHSI Opra-
HiB JEp)KaBHOTO Harminy (KOHTp-
0J110), TX TocaoBUX OCi0 1 mpaBa,
000B’A3KM Ta BIANOBIJAIBHICTE
Cy0’€KTIB TOCHOAAPIOBAHHS  ITiJT
yac 3miiiCHEHHS AepKaBHOTO Ha-
Iy (KOHTPOJIIO).

BaxxnuBe 3HaYCHHS AJIs 3aXHC-
Ty mpaB cy0’eKTiB rocronapro-
BaHHS BiJ HEMPaBOMIpPHOTO BTPY-
YyaHHS B 1X OISJIBHICTHR Ma€ BCTa-
HOBJICHHA CT. 4 3aKOHY 3arajlbHUX
BHUMOT JIO 3[IIICHEHHS JIepP>KaBHO-
ro KOHTPOJIO, 30Kpema, MpaBuia
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o070 00OB’SA3KOBOCTI 3/iMICHEH-
Hs TUIAHOBUX Ta I03aIJIAaHOBUX
KOHTPOJIFOIOUMX 3aXOiB B Po0O-
yhii 4ac cy0’eKkTa Trocroaapro-
BaHHS, BCTAHOBJICHUH TIPaBIIIAMH
BHYTPIIIHBOTO TPYAOBOTO PO3-
nopsinky. CTarTero BCTaHOBIIEHO,
10 JAEP>KaBHUM KOHTPOJIb MOXE
3IHCHIOBATHCH SIK 3a MICIIEM MPO-
BaJKCHHS TOCHOIAAPCHKOI Misib-
HOCTI cy0’€KTa ToCIonaploBaHHS,
Tak 1 y IPUMIIIEHH] OpTraHy Jep-
JKaBHOTO KOHTPOJII0 Y BHUMAIKaX,
nepenbadyeHUx 3aKoHOM. Busna-
YEeHO MOXKIMBICTL 3I1MCHEHHS
KOMILIEKCHOTO KOHTPOJTIO KIJTBKO-
Ma KOHTPOJNIOIOYHMH OpTaHAMH
onHoyacHo [1].

3aKOHOM BHW3HAYA€THCSA, IO
OpraHH, YIOBHOBaXCHI 3/iHCHIO-
BaTH JIEP)KABHUH KOHTPOJb Y
cepi rocrmomapchkoi MisUTBHOCTI
Ta iX KOMIIETEHIIis; BUIU TOCIIO-
JAPCHKOi MisTBHOCTI, SKi € Tpe-
METOM JICP)KABHOTO KOHTPOJIIO;
BUYCPIHUIA MEPEiK MiJCTaB s
3YNUHEHHS TOCHOAapChKoi  JIi-
SIBHOCTI;  crocid  3aificHeHHS
JEP’)KaBHOTO KOHTPOJIO; CAHKIi
3a TMOPYIICHHS BUMOT 3aKOHOJaB-
CTBa 1 MepesiKk MopyueHb, SKi €
MiJICTaBOI0 JIJI BHA4Yi OpraHOM
JIEP’KaBHOTO KOHTPOIIIO TIPHUIIUCY,
po3mopsmKeHHs ab0 1HITOTO PO3-
MOPSIAYOTO JIOKyMEHTa BU3HAYa-
IOThCS BHUKIIIOYHO 3akoHamu [1].
Taka HOpMa YHEMOXKJIUBIIOE BU-
JAHHS TT113aKOHHIUX HOPMaTHBHHUX
aKTiB, K1 O perIaMeHTyBalln JaHe
MATaHHA, 10 € JOJaTKOBHM CIIO-
cO0OM 3aXHUCTy Cy0’€KTiB MiIIpH-
€MHUIITBA BiJ] HEMPAaBOMIPHOTO
BTPYYaHHS B 1X TOCIOIAPCHKY Jii-
sUTbHICTB. KpiM TOTO, BiIIOBIAHO
10 4. 7 cT.4 3aKoHY, IpH HAsIBHOC-
Ti HEOJHO3HAYHOTO TIYMadyeHHA
MIPaBOBUX HOPM, 1[0 BH3HAYAIOTH
mnpaBa i 000B’sI3KH Cy0’€KTa TocC-
MoJaploBaHHs abo oOpraHy naep-
JKaBHOTO KOHTPOJIO, pIlICHHA

MpUIIMaETHCS Ha KOPUCTH Y0’ €KTa
TOCIIOJIapIOBaHHSI.

[Horomxyemocs 3 JI. Haymen-
KoM, 1Mo 3akoH VYkpaiHu «IIpo
OCHOBHI 3acajau AepKaBHOTO Ha-
sy (KoHTpoio) y cdepi roc-
MoJapChKol  MisITBHOCTI» Tepe-
0adae 3aXWCT IHTEpECiB MepIr 3a
BCE€ MIiANPUEMCTB, HE HAIAIOUU
HaJAMipHI MOBHOBAKEHHS OpraHaM
KOHTPOJIO, SIKI 3aMiCTh BHKOHaH-
HSl TIOKJIQJACHUX Ha HUX QYHKIIH
4acTo BUCTYHAIOTh KOPYMIIIHHUM
IHCTpyMEHTOM OOpOTHOM 3 KOH-
kypertamu [2]. Kpim Toro, mei
3aKOH CHPOILY€E PEryJIIOBaHHS
JEPKaBHOTO KOHTPOJIO U CIpH-
sie Horo Jibepasizailii, OCKUIbKH
BHIMAarae BiJl KO)KHOTO OpTaHy IIe-
periKy TyHKTIB 3a sSKUMH Oyze
MPOBOJUTHCH MEPEBipKa Ta KOH-
KpeTH3alii Takoro mepeiiky A
KOXXHOTO IIANPHEMCTBA. 3aKOH
CKOpPOUY€E MEPIOJUYHICTh IJIAHO-
BAX Ta BHU3HAYEHHS YITKUX IIifI-
CTaB HE3aIUIAHOBAHUX IIEPEBIPOK.
OnHoyacHO, Tpo6IEMOI0 3aluIa-
€ThCS HASIBHICTh IHIIUX 3aKOHO-
JaBUUX aKkTiB y cdepi 3aiicHEHHS
JIEPIKABHOTO KOHTPOIIIO, 3 OIJIsI-
Iy Ha 1o, 3akoH Ykpainu «IIpo
OCHOBHI 3acajau AepXaBHOTO Ha-
msiny (KoHTpoidwo) y cdepi roc-
MOJapChKoi IisSTBHOCTI» BTpavae
CTaTyC CHCTEMaTH30BAaHOTO 3aKO-
HOJIaBYOTO aKTy y cdepi mpose-
IICHHS BiAIIOBITHOTO JEP)KaBHOTO
KOHTPOJIIO.

3 i"moro OOKy, B OKpeMHUX
BUIMAAKAX KOHTPOJIb JepKaBHHX
oprasiB 3a cy0’e€KTaMu rocroja-
proBaHHS HenmocTtaTHid. Tak, mpwu
3MIHCHEeHHI peecTparii cy0’eKTiB
MiMTPUEMHHIITBA YaCTKO HE 3JIii-
CHIOETHCS MIEpeBipKa MmiacTaB, He-
00XimHUX AJis ii mpoBeaeHHs (Ha-
MpUKJIad, OpPraHH peecTparii 3a
MIEBHOIO aJPECOI0 MOXYTh 3ape-
€CTpYyBaTH KiJbKa TIiJIPHEMCTB).
Tak, y Himeuunni peectpauiro
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3MIACHIOE CYJOBUH oOpras, aie
TUTBKH B TOMY BHITIAJIKY, KOJH a]I-
MiHICTpallis MiCLEBOr0 OpraHy
BJaJli HE 3asiBUTHh CBOTO MIPOTECTY
Ha peecTparlito, ToOTO opraH Bia-
I TIepeBipsi€ 3aKOHHI MiACTaBH
U1l QYHKI[IOHYBaHHS ITiATIPUEM-
HULBKOI CTPYKTYypH [3].

[Ipobnema crymneHio AepxKas-
HOTO BTPYYaHHA N0 cdepu mif-
MPUEMHHIIBKOT JISIBHOCTI 3au-
IIA€ThCSl AKTYaJbHOIO TOMY, IO
CTaH MPaBOBOTO 3a0e3MeUeHHS Y
il cdepi AOCUTH (QparMeHTap-
HUWA Ta cynepeunusuil. Sk npu-
KjaJ MOJKHAa HAaBECTU YMUCENbHI
CIIpOOM 3aNpOBaKEHHS €IMHOTO
pEeECTpaIiifHOTO BiKHAa 3 METOIO
CIIPOIIEHHS JIerami3aiiHuX Mpo-
HEAyp, SKi HE 3aBKIU JIOCATAIOTh
OaxxaHoro pesynprary. I[HmmHA
MpUKIaa MOB’sI3aHMK 31 cdeporo
mineH3yBaHHA. Tak, 0 >KOBTHS
2000 poky (maru HaOpaHHS YHH-
HocTi 3akoHoM VYikpainu «IIpo
JIIEH3YBaHHs TICBHUX BUJIB TOC-
MOJIaPChKOT JTisUIBHOCTI») JIIIICH-
3yBaHHIO mimmsiraiu 212 Bumis
MiAMPUEMHHIIBKOT  TisITBHOCTI 1
Mmaiixe 1500 BugiB pobit. Hazpa-
HUM 3aKOHOM BHU3HAY€HO 76 BU-
IIIB  TOCHONAPChKOI AisSUTBHOCTI,
siKa Tijpisirae jineH3yBanH. Of-
HaK, HE 3Ba)KalOYHd Ha KUIbKICHE
obMexxeHHS1 cepru BIUIMBY Iep-
JKaBH dYepe3 HaJaHHA JiIeH3iH,
npo0JieMa i3 HassBHICTIO HEJIOJIIKiB
MPaBOBOTO 3a0e3MeueHHs y cdepi
JIeH3yBaHHS 3alUIIAETHCS, IO
MPOSIBIIIETHCSA, 30KpEMa, B CYIO-
Biif mpakTtumi (Hamp., TOCTaHOBA
Bumoro Tocnomapcekoro cymy
VYkpainu Bix 16 BepecHs 2004 p. y
copasi Ne21/151) [4].

Crin 3ayBaXuTH, IO HA JaHO-
My eTam pPO3BUTKY YKpPaiHCHKOL
JIEP’KAaBHOCTI PETYJIOI0YN BIUIHB
opraniB myOmiuHoi ammiHicTparii
€ TIEPEeBAKAIOUUM, 1[0 XapaKTEePHO
JUTSL TIEPEXiHOT E€KOHOMIKH. AJie
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BapTO 3BEPHYTH yBary Ha MOXJIH-
BICTb JIETIETYBaHHSI IEBHUX TTOBHO-
BOXEHb M0 PETYIIOBAHHIO OKpe-
MUM JICpKaBHAM Ta Heep>KaBHAM
OprasizamisiM 3 METOI0 TIiABHUIICH-
HA €(EKTHBHOCTI  PETYIIIO0Y0-
TO BIUIMBY SIK B iHTEpecax caMux
Cy0’€KTIB MiANPUEMHULTBA, TaK i
CYCITLTLCTBA B IUIOMY. SIK CBiTUHTH
MO3UTHBHHMI €BPOIIEHCHKIN TOCBI,
Jiep>kaBa He 3000B’s;3aHa BUKOHY-
BaTH (YHKIIIi TOB’A3aHi 3 KOHTp-
oneM 3a cdepor TOCHOAAPCHKOI
mistIpHOCTI  caMocTiHo. Hocis-
MU JIEpKaBHOTO KOHTPOJIIO OKpPiM
IOPUIMYHUX 0Ci0 MyOIivyHOTOo Mpa-
Ba MOXKYTh OyTH TaKOX IOPHIMYIHI
Ta ¢i3MIHI 0COOHM IPUBATHOTO TTpa-
Ba (azmpecard AeNeryBaHHSI), SKUM
Oynu mepeiaHi BiAMOBIHI TTOBHO-
Ba)KEHHS 1 SIK1 BiJ BIACHOIO IM€EHI
OyayTh peai3oByBaTH OKpeMi Jep-
aBHI QyHKII. [leneryBanHs mae
Ha METi JIeNeHTpaTi3aIliio JepKaB-
HOTO PETYJIIOBAaHHS, PO3BAHTAXKEH-
HS 0ci0 myOnmivyHOTO TpaBa, BHKO-
pHUCTaHHS TIPUBATHOI 1HIIIaTUBH,
BUBIJIbHEHHSI () iHAHCOBUX 3aCO-
0iB, BHUKOPHCTAHHS CITCIIBHIX
3HaHp TOIO. [IpaBoBa KOHCTPYK-
i JAeJeryBaHHSl 3yCTpidaeThbes
Oarathox cdepax TrocrnonapchKoi
IiSIBHOCTI, Hanpukian, B Himeu-
YHHI — 1€ EKCIEePTH IO MPOIYK-
TaM XapuyBaHHS, MaWCTEpHi I
MEPEeBiPKU HASBHOCTI IITKiJJTMBUX
BUKHJIIB B aTrmocdepy, Harsaadi
3a pUOHUM IPOMUCIIOM, IHXEHEPH
Mo TepeBipli cTaTuku OyIiBenb,
VIIpaBIIHHS IOTAIliSIMH, SKCIIEPTH
0 TEXHATIISY 332 TPAHCIIOPTOM Ta
iHmi. besyMoBHO, Ha JeneryBaHHs
HaKJIaJAIOTHCS 1 IEBHI 3aKOHOIAB-
4i oOMexxeHHs1. JleneryBaHHs 37iii-
CHIOETHCS TITBKU HA OCHOBI 3aKOHY
a00 TII3aKOHHOTO HOPMAaTHBHO-
MPaBOBOTO aKTa Y aaMiHICTpa-
TUBHOTO JIOTOBOpY. Azpecaru fe-
JIETYBaHHS 3000B’s3aHi IMpalroBa-
TH Ha KOPHUCTh CYCHUIBCTBA 1 Mif-

0

JISITAIOTh KOHTPOJIIO Ta HADISANY 3
00Ky nep KaBH.

Opranu, mo 3OiHCHIOIOTH pe-
TYJTIOBaHHA B cdepi rocmomap-
CBKOI MISUTBHOCTI I BUKOHAHHSA
MOKJIaICHUX Ha HUX 3aBJlaHb, Ta-
KO BUKOPUCTOBYIOThH MPUBATHUX
aJMIHICTPAaTUBHUX  IOMIYHHKIB,
BIIOMYHX YU BHKOHABYMX IOMid-
HUKIB, SIKi MPAIlOIOTh MO3alITaT-
HO Ta € IHCTPYMEHTOM TSI BUKO-
HAHHS THX YH IHITUX 3aBJlaHb BJIa-
nu. BoHu nit0Th 3a JOpYYCHHSIM
Ta BKa3iBKOIO OpraHy Biaau. Aie
JeTIeTyBaHHS Ta aAMiHICTPaTUBHY
JIOTIOMOTY BapTO BiApi3HATH Bix
TaK 3BaHOTO IPUHHATTS IO KOJIa
000B’A3KIB», SIKE 3IIMCHIOCTHCS 3
METOK) BUKOHAHHS 3aBJaHb, IO
CTOSATH NEPE]] CYCIIJILCTBOM, IS~
XOM MaTepialbHOTO YU 0COOHCTO-
r0 BHECKY Ha KOPHUCTh JI€PKaBHOI
Bnaau [5, ¢.32-33]. B minomy x
JIeJIeTyBaHHS. YaCTHHHU KOHTPOJIb-
HUX TIOBHOB&XEHb BigoOpaxkae
MapTHEPCTBO IMyOIIYHOTO Ta MpH-
BaTHOTO CEKTOPY

OTxe, Ha CydacHOMY eTari
MpaBOBa PETIAMEHTAIlIS JIePKaB-
HOTO KOHTPOJTIO TIOBUHHA OyTH Ha-
npapieHa Ha 3abe3rneueHHs edek-
THBHOCTI PO3BUTKY €KOHOMIKH Ta
il comiambHy CHpPSIMOBaHICTh, a
TaKOXK 3aXUCT IpaB CIOXHBaUiB
Ta 3a0e3MeueHHs] KOHKYPEHIIii ce-
pea cy0’ekTiB ToCHoAaprOBaHHS.
OnHOUYacHO, 3a JIOTIOMOIOI0 Ipa-
BOBOTO PETYJIIOBAaHHS HEOOX1ITHO
3aXWINATH TaKOXK IHTEPECH CaMHX
HiANPUEMIIIB Ta YHEMOXKIIUBIIOBA-
TU HaJMIpHE BTPYYaHHS JEPKaBU
IUISXOM 3JIIHCHEHHSI KOHTPOJIIO Y
ix rocmogapcbKy AisuTbHICTB. [lpu
bOMY, IO CTOCYETHCS 3aXHUCTY
MiOPUEMINB  Bii HE3aKOHHOTO
BTPyYaHHSl B iX IiSUIBHICTH Jep-
JKaBHUX OpraHiB, TO HEOOXIiTHO
MOTOJIUTUCH, 0 «TApPAHTIEK BiJ
TaKOTO BTPYYaHHS OKpiM 3ab0po-
HSIOYUX HOPM TIPSIMOI Aii, TIOBH-
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HHA OYTH iX YiTKO OKpecieHa KOM-
meTeHIis» [5, ¢.51].

AHaui3 3aKOHOJABCTBA Y cdepi
JIEP>KaBHOTO KOHTPOJTIO 32 Ii IIPH-
€MHUILKOIO JISUTBHICTIO JJO3BOJISE
3poOUTH BHCHOBOK MPO HOTO He-
CTaOLIBHICTD, 1[0 IOB’SI3aHO, 30-
KpeMa, K 3 BIICYTHICTIO €IHHOI
KOHIIENI[ii PO3BUTKY KOHTPOIIIO,
TaK i 3 HECTaOIBHICTIO B IeprKaBi
B misiomy. Sk 3asnagae C.C. Bi-
TBII[bKHH, «3aKOHHU Ta ITiJ3aKOHHI
aKTH IOCTIHHO 3a3HAIOTh 3MiH, a
MOIeKyIU 1 cymepedyarb OJUH Of-
HOMY, HalleBHE, Yepe3 BIAMIHHOCTI
B [IOMISLAAaX Ha T1 YM 1HII TATAHHA.
3BUUANHO, II¢ 3HAYHO YCKIQJTHIOE
MOXUIHBOCTI (DI3MYHHX Ta FOpH-
IUYHUX OCi0 MpaBHIBLHO OPi€HTY-
BaTUCS Y YAHHOMY 3aKOHOJIaBCTBI,
CTBOpIOE KOHQMIKTHI cHTyamii y
chepi 3acToCyBaHHS HOPM IpaBa.
Oxpemi HOpMaTHBHI akTH y cdepi
PO3BUTKY MiANPHEMHHIITBA Ma-
FOTh 3BOPOTHY CHITY, IO HE CIIPHSIE
CTa0LIBHOCTI BiTHOCUH JeprKaBa-
mignpuemens [6, c.91].

B 1isoMy, Ha ChOTOIHI SIK Ha-
YKOBIII Tak 1 MIPAaKTHKU MPHUXO-
ITh 70 BUCHOBKY, IO JeprKaBa
me He 3a0esnediia HeoOXimHy
HOPMAaTHUBHO-TIPAaBOBY 0a3y Juis pe-
TYJTIOBaHHS €KOHOMIKH PUHKOBOTO
THUITY, B TEPIILY YEPTy PerytoBaH-
HSI MMATPUEMHHUITBKOT JisITEHOCTI.
IcHyfOTP 4HCIIEHHI TPOTAIWHU
abo0 HeaJeKBaTHI HOPMH, SKi 3a-
MIHIOIOTBCSL «PYyYHUMY YIpPaBIiH-
HSIM, IO JO3BOJISE YMHOBHUKAM
cTBOpIoBatTH Oap’epu i OizHeCy
1 KaHamy JuIg Kopyrmii [7, ¢.20].

3 ommsAay Ha BHINE3a3HAYCHE,
Iiloue 3aKOHOIABCTBO Yy cdepi
JICP’)KABHOTO KOHTPOJIIO 3a Mij-
MPUEMHHUIIBKOIO JiSUTBHICTIO TIO-
Tpebye BIOCKOHaJeHHS. Xoua,
HeoOX1JHO BKa3aTu Ha Te, 1110 ChO-
TOAHI YK€ MPUHHATO PsII 3aKOHO-
JIABYMX aKTiB, sIKi Mepen0dadaroTh
nocuth nmibepainpHe Ta MpoTpe-
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CHBHE PETyJIIOBaHHS NMUTAaHb IPO-
BE/ICHHS JIeP)KaBHOTO KOHTPOJIIO
3a cy0’€KTaMH TOCIONAPIOBAHHS.
[Ipote, mpobieMor0 3aMHUIIAETHCS
SIK HEY3TO/IKEHICTh 3aKOHOJJaBUNX
Ta MiJA3aKOHHUX aKTIB, TakK 1 BIJI-
CYTHICTh €IMHHX 3aCa]] 3/iHCHEeH-
HSl TaKOro KOHTpoiro. Takox mo-
TOIKY€EMOCH 3 HEOOX1IHICTIO TPO-
BEJICHHA CTaHAapTu3amii y cdepi
MPaBOBOTO PETYIIOBaHHS JCpKaB-
HOTO KOHTPOIIO y cdepi mianpu-
€MHUIITBA.

BBaxaeMo, mnepiioueproBoro
€ HEOOXIJHICTh CHPOCTUTH MPO-
Lneaypy peectpailii cy0’ekTiB mij-
npueMHuNTBa. [Ipruomy, moro-
mxyemoch 3 C.C.BiTBinipkum, 110
CIIiJ 3Ba)kaTH Ha i1 CKJIAIHICTL, a
came Ha Te, 10 BOHA CKJIaJaeThCs
SIK 13 BJIACHE peecTparlii (xapakre-
PHU3Y€ETHCS OTPUMAaHHSM CB1IOITBA
PO PEECTpAIlifo), Tak i 3 MPoIIe-
Iyp, K1 3aBepUIYIOTh PEECTPAILit0
(BimkpuTTS OaHKIBCHKOTO PaxyH-
Ky, OTpUMaHHS J03BOJIy Ha BUTO-
TOBJICHHSI TI€YaTKH, IOCTAaHOBKa
Ha OOJIIK y IMOJATKOBIH 1HCIEKIT
tomo). Bigomo, mo Bci mi pee-
CTpariifHi mpolenypu BUMararTh
Bil MANPHUEMI HEBHIIPABIAHO
3HAQUHUX BUTpAT 4acy Ta KOLITIB
[6, c.94].

ToMy TOITEHO CITPOCTUTH ITPO-
eIy py peECTpaIii MUITXOM 3aMiHH
peecTpaliitHo-103BUTEHOTO TIPUH-
LUy  3asSBHULBKO-TIOBIIOMYHM,
K 1€ Ma€ Micle B pPO3BUHYTHX
kpainax. [Ipu mpomy Tpeba ckopo-
TUTH 10 MIHIMyMY KiJTBKICTB JO-
KYMEHTIB, SIKi M APUEMEITH TIOAAE
MICIICBUM OpraHaM BIIQJH, JUIS
3MEHIICHHS MOMJIMBOCTEH CBa-
BiJUIS Ha Micisax. Kpim Toro, moro-
JDKYEMOCH 3 TPOMO3UINEI0 100
HEOOX1THOCTI OKpPEeMO BHU3HAUYUTH
I 3aKOHOJIABUO 3AKPINHUTH MOPS-
JIOK peecTparii cy0’€KTiB Majaoro
0i3HeCy, 3BaKaloul Ha HOro cre-
nuQiky Ta CBOEPITHICTH [6, ¢.94].

B Vxkpaini Bapto Oyno 6 mepe-

IJISTHYTH TIEpeNTiK THX BUAIB TisiIb-
HOCTI, SIKI TiJUISralTh JICH3Y-
BaHHIO, TaK SIK BIH € HEBHUIIPaBAaHO
mupokuM. [lo cyTi, mepxaBa Mo-
HOTIOJIi3yBaja OCHOBHY 4YacCTHHY
BCIX MOKJIMBUX BUIIB IISIIBHOCTI,
a TANpUEMI 3MYLICHI KYyITyBaTu
y Hei 103Bia (JIileH3i10), 32 BUa-
gy skoi nepexdadeno riary. Ock i
BHUXOWTH, IO 32 BUOIp BUAY Mij-
MPUEMHHIIBKOT  JiSUTBHOCTI  CITiJ
3armaTuTH. Hanpuknan, cy0’ ekt
MiITPUEMHHIIBKOT JiSUTBHOCTI Oa-
JKae 3aliMarucs Toprieiero. Ha
MpaBoO 3MiHCHEHHS OYIb-IKOTO
BHJIy TOPTOBENHHOI MiSIFHOCTI B
VYkpaini HeoOximHa minensis. Jli-
LeH3ii MarTh MEBHUI Yac il i,
HaBiTh, TEPUTOPiaJIbHI MeXi mii.
Tak, m03B1T HA TOPTIBIO AIACHUN
TpU POKH, a Hamali MOTPiOHO Ky-
nyBatu HoBui. IIlo crocyeTbcs
TEPUTOPIaTbHUX MEX, TO, HAIPU-
KJIaj, Ais JineHs3ii Ha po3apiOHy
TOPTIBIIIO TPOJOBOJBYUMHU 1 He-
MPOJOBOJIBYMMH TOBapaMH, a Ta-
KO’X Ha TOPTOBEJBHY MisUTBHICTD Y
cepi rpomMasCchKOTO XapuyBaHHS
oo peajizalii MPOAOBOIBIMX
TOBapiB MOMIUPIOETHCA TUIBKH Ha
TEPUTOPIIO, MiABIAOMYY OPTraHOBI,
SIKAHA BUAAB JiTeH310[8].
Jlinen3yBaHHS TOBUHHO 3aI1po-
BaJKyBaTHCh 3 METOIO 3a0e31eUeH-
Hsl OE3MEKU OKPEeMHUX TPOMAJSH i
BCHOTO CYCITIJIBCTBA, MOTICPEIKCH-
HS IIKIJUIMBUX HACHIJKIB isjIb-
HOCTI cy0’€KTa MiaIMPHEMHHIITBA.
OpnHak, 3 TPaBOBOi TOYKH 30pY
MpHUpoJIa JINeH31¥ Ha nependaveHi
BUJM JISUIBHOCTI 1 muiara 3a IX BHU-
Jlady He 30BCIM 3pO3yMiJi.
JlieH3yBaHHS MOXXE€ MaTH 3a
METy CTATHEHHS IJIaTH 32 Ha/JIaH-
Hs TIpaBa 3aiiMaTHCs TEBHOIO Ji-
SUTBHICTIO, Y€ BaXXJIIMBOK IS
nepkasu. Toji mij miaTorw 3a BU-
Jady JineHsii moTpibHo po3ymiTh
HE 10 1HIIE, IK momaTtok. Takuii
MTOJAaTOK 3a TIpaBO 3IIHCHIOBATH
PO3pOOIIEHHS KOPUCHUX KOTATHH
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icHye, Hampukian, B Iramii. Are
B YKpaiHi 3a BUaady JjineH3ii Ha
OyIb-SKy IiSIBHICTH 3 TEPEINiKy
JO3BOJICHOT OIUIAYy€ThCS OJHA-
KoBa cyma. Jlis moparkiB Le He
XapaKTepHO, SKIIO BpaxyBaTH, IO
3HAYCHHS PI3HUX BHUIIB J03BLJIb-
HOT MIANBHOCTI ISl Nep)KaBU HE
onmHakoBe. [lyst momaTkiB BlacTHBa
mudepenniioBanicte.  bimpmmii
MOJIATOK, SIK TPaBHIIO, BCTAHOBIIIO-
€ThC 3a T1 BUAW JISUIBHOCTI, SIKI
MafoTh Oinmbmti mpuOyTku. OmgHaK,
3 OIJISITY HA TIEPeNTiK BHUIIIB Jisiih-
HOCTI, Ha K1 HEOOXITHUN TO3B1,
BOHU BCi OJIHAKOBO BaXKIIUB1 IS
nepxasu [6, c.95].

3 ommany Ha iCHYIOUI peaib-
Hi KOHCTPYKIIii Ta HamideHi TEH-
JIeHmii, BUABIAECTHLCS OLUILHUM
CTBOPCHHS JIEPKaBHOI CHUCTEMU
KOHTPOJIIO IANPUEMHHUIIBKOT JTi-
SUTBHOCTI, OCHOBY $IKOTO CKJIaja-
THME€ OAWH 3arajbHOJEP KaBHHIMA
aKT TIpO JAepXKaBHUW KOHTPOIb
M ITPUEMHHAIIBKOT TISITEHOCTI, 10
IPYHTYETHCSI HA TOTPeOi PO3BUTKY
BOXJIMBININX Ta 3arajbHUX IS
JIEP’KaBH 1HCTUTYTIB, 110 3a0e311e-
YeHO 3aKOHOM. 3BHYAiiHO, CKIal-
HUM € TUTaHHS MPO 3MICT, CTPYK-
Typy 1 hopmy Takoro akra. OnHax,
3pO3YyMLIHM € Te, IO BiH MOBHHCH
BU3HAYUTH OCHOBHI 3acamy 31iii-
CHEHHS PI3HMX BHJIB KOHTPOJIO
3a cy0’eKTaMH TOCTIONapIOBaHHS.

[Iponecu nenTpamzaii Ta mne-
HeHTpaii3alii B YNpaBliHCBKIN
MISABLHOCTI, II0SBa CaMOCTIMHO
rOCIoJaploYnXx Cy0’€KkTiB, ic-
HyBaHHS PpI3HOMAaHITHHX (opM
BJIACHOCTI CTaJld, CHIJIBHO 31 3Mi-
HaMU (DYHKIIOHATBHOI oI Jep-
JKaBU B CYCIIJBLCTBI, (hakTopamu,
10 3M1MCHWIM BIUIMB Ha 3MICT Ta
ctepy, oOcsT 1 3aBmaHHS KOHTp-
omo B3arami [9, c¢.176]. Kontp-
onb HaOyB YITKHX KOPIOHIB, SIKi
MOCTYIIOBO 3HAXOMAATh IIPaBOBE
odpopmnenHs. Kpim Toro, skmio
B Takux cgepax, sK MOIATKOBO-
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KpeIuTHA TONITHKA, TOTPUMaHHS
MpaBWJI KOHKYPEHIIi1, 3a0e3Me4eH-
HsI €KOJIOTIYHOI Ta 1HIIOT O€3MeKH,
JepKaBa Mae Hamip 3IiHCHIOBaTH
KOPCTKUH KOHTPOJIb, TO 3 IHIIUX
MUTaHb 1€l KOHTPOJIb MOXKE MaTH,
iHpopmamiitauit xapakrep. Chepu
JIEp’)KaBHOTO KOHTPOIIIO ITiIIPH-
E€MHHIBKOT JISJIBHOCTI 1€ IIO-
TpeOyIOTh CBOTO YTOYHEHHS 1 IX
3MiHa Oyae TOoB’s3aHa 3 TOJITH-
KOIO Ta IHTepeCcaMH Iep)KaBH, Ta
BXE IMPOCTEKYEThCS Oa)kKaHHS Ti-
JIOK BIIAJM Ta OKPEMUX iX OpraHiB
KOHTPOJIFOBATH SIKOMOTa OijbIie
koJio uTanb [10, c.45]. V 3B’s3Ky
3 MM BHUAAETHCS BUIPABIAHUM
nosuris C.C.BiTBumpkoro 1mpo
HEOOXiTHICTh MIATOTOBKH MPOEK-
Ty 3aKOHY PO AepKaBHUN KOHTp-
OJIb TiJIPUEMHHIIBKOT JisSUTBHOC-
Ti SIK €IMHUN aKT, AKUH CTBOPIOE
MPaBOBY OCHOBY JJISl TOJAIBIIIOTO
PO3BHUTKY 3aKOHOJABYOi 0OazW B
il obmacTi 1 IMMArOTOBII CIIEL-
aTbHUX HOPMATUBHHX AaKTiB, SIKi
PETYIIOITh MPABOBE CTAaHOBUIIE
Ta MOPSIIOK isJILHOCTI BiAMOBIM-
HUX OpTaHiB KOHTPOIO B CHCTE-
Max 3aKOHOJABYOi, BUKOHABUYOI Ta
cynoBoi Biaau [6, ¢.102].

IOpuau4HOI0O OCHOBOK CTBO-
peHHs Takoro akra Mae Oytu Kon-
CTUTYIIA YKpaiH!, METOMONOTIUH1
OCHOBH JIEPXaBHOTO KOHTPOITIO
MOBWHHI OyTH 0OpaHi BiJIOBiAHO
JI0 TEHJCHIIH Cy4acHOTO pPO3BH-
TKY MEXaHi3My JepKaBHOI BIaHU.
V 3akoHi AOLIJBHO YiTKO BU3HA-
YUTH MICLIE Ta POJb KOHTPOIIO B
IbOMY MeEXaHi3Mi, BpPaXOBYIOUH
MOBHOBa)XCHHS OpTraHiB 3aKOHO-
J1aB4Oi, BUKOHABYOI Ta CYAOBOI
Brnaau. Takoxk, Ha OCHOBI aHai3y
3apyOi’>KHOTO JIOCBiAY, MPHUXOJIH-
MO JI0 BHCHOBKY CTOCOBHO HE00-
XiTHOCTI JIeJeTyBaHHS YaCTHHH
MMOBHOBaXXEHb Yy cdepi aepkaB-
HOTO KOHTPOJIO HEACPKABHUM
cy0’exTam.

OTxe, BITYN3HIHOMY 3aKOHO-

0

JIAaBCTBI, M0 PETYNIOE BiIHOCHHH
MiX Jep>KaBolo i Cy0’ €KTaMH Mij-
MPUEMHHIIBKOI JiSIBHOCTI, iCHY-
FOTh iICTOTHI TIPOTAJINHHA, B PE3YIIb-
TaTi 4Oro Ha MpPaKTHUI[I BUHHUKAE
HU3Ka CYIEPEYHOCTEH 1 yCKIaa-
HeHb. JIJ1s1 BIOCKOHAJICHHS CHCTE-
MU 3aKOHOJIaBCTBA MPOMOHYETHCS
BIIOPSIIKYBaTH CHUCTEMY 3aKOHIB
Ta MA3aKOHHUX HOPMAaTHBHO-
MPaBOBUX aKTiB y wii cdepi Ta
po3po0uTH Ha X OCHOBI KOMILICK-
CHUM 3aKOHOJABUMM aKT, 1O pe-
TYJIIOBaTUME SIK 3aralibHi 3acaju
3MIHCHEHHS MepKABHOTO KOHTp-
OITF0, TaK 1 iX 0COOIMBOCTI B OKpe-
MUX MiIMTPUEMHHUIIBKAX BUAAX Jli-
SUTBHOCTI.
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BUKOPUCTAHHSI CHENIAJILHUX 3HAHB MPU PO3CJIIYBAHHI
3JIOYUHIB 3 JIETAJBALI (BULIMUBAHHS) JOXOIIB, OAEPKAHUX

3JIOYMHHUM HIVIAXOM.

I. KIMHY VYK,

Acnipant HanionanbHoro ynisepcurery JAIIC Ykpainu

SUMMARY

The features of the use of the special knowledge are reflected in the scientific article, during prosecuting a pre-trial
inquiry of crimes, that had for an object legalization(washing) of the profits got a criminal way.
Key-words: legalization, property, financial operation, expert, specialist, examination.

Y HayKOBi#l CTaTTi BUCBITIICHO OCOOMMBOCTI BUKOPHCTAHHS CIICI[iaIbHUX 3HAHB, ITiJ] 9aC MPOBEICHHS JOCYIOBOTO PO3-
CJIiTyBaHHS 3JIOYHMHIB, SKi MaJIM Ha METI Jierani3amito (BiAMUBAaHHSI) JOXO/IB, OACPKaHUX 3JOYMHHIM MUITXOM.
Kitrouosi cnoBa: sreramizaniis, MaitHo, (piHaHCOBA Omepartisi, eKCIepT, CIEIialliCT, eKCIePTH3a.

PE3IOME

B HayuHO#1 cTaTbe 0TOOpaKEHO 0COOEHHOCTH MCIIOIb30BaHMUS CIICIAIbHBIX 3HAHUI, BO BpeMsl IPOBEACHUs 10Cy1e0-
HOTO PacciefloBaHUs MPECTYIUIEHUH, KOTOpble MMEIH CBOCIO LEJbI0 JIETaIN3alHi0 (OTMBIBAHHE) IOXOAO0B, IOMYYEHHBIX

MIPECTYNHBIM IyTEM.

KiroueBsie ciiopa: Jierajin3anus, UMynieCcTBo, q)HHaHCOBaSI orepanmsd, 3KCHEePT, CIICHHUAIIUCT, SKCIICPTHU3a.

H poTuzis ymeramizarii (BiagMu-
BaHHIO) JOXOIB, OJIEPKAaHUX
3JIOYMHHUM IIIJISIXOM € Oararoac-
MIEKTHOIO MPOOJIEMOIO Ta Ma€ MPo-
SIB Y BJIOCKOHAJICHH] KpUMiHAIIbHO-
npaBoBux HopM cT. 209 KK Ykpa-
THHM, PO3pOOKH JIi€EBUX MEXaHI3MiB
(hiHaHCOBOTO MOHITOPUHTY, 3a0€3-
MIEYCHH] B3a€EMO/Iii TTPaBOOXOPOH-
HUX Ta KOHTPOIIOKUYUX OpPTaHiB,
BpaxyBaHHI IO3UTHBHOTO MiX-
HapOJHOTO JOCBiTy MPOTHUIII Je-
rajizamii (BiIMHBaHHSI) IOXOIIB,
OJICpXKaHMUX 3JIOYMHHUM MUISIXOM,
PO3pOOKH BiAOBIIHOT METOIUKH
iX po3ciimyBaHHS TOILIO.
Bupdyennio mnpoOiemu nera-
mizamii  (BiZIMHBaHHS) JTOXOIIB,
OJIEpXKAaHMUX 3JIOYMHHUM MUISIXOM,
NPUCBATUIM CBOi HAyKOBi Ipa-
mi: JI. I. Apkymi, B. II. Baxina,
O. M. bannypku, B. b. bykapesa,
A. @. BonobOyesa, C. B. Bemixka-
HoBa, ['amarana B.I. B. II. Tomo-
Bi"oi, C. I T'ypxis, O. O. lymo-
poBa, B. A. Xypasins, A. B. Imen-
ka, T.A. Kauku, Knumenko H.I.,

B. K. Jlucuuenka, I1.B. Ilumba-
na, B. B. Jlucenka, I. A. Mary-
coBcekoro, T. B. MomuaHoBoi,
B. A. Hekpacoga, C. I. Hikomaroka,
M. B. Canrescokoro, I1. I. Opio-
Ba, B. M. IlonmoBuua, O. O. Yapu-
yaHcekoro, B. FO. IllemiTbka.

Meroro cTarTi € — aHajii3 Cy-
YacHOTO CTaHy BWKOPHCTaHHA
CIIeIiaIbHUX 3HAHb EKCTIEPTIB MPH
MIPOBEACHHI JTOCYIOBOTO PO3CITi-
IyBaHHS CIpaB 3 Jierajizarii (Bija-
MHBaHHS) 3JOYNHHHUX JOXOMIB, a
TaKoXX y3araJIbHEHHS MaTepialliB
CITIT90-Cy0BOi MPAKTHUKHU 3 TMPO-
OJIeMHUX MHTaHb, SKi BUHUKAIOThH
IIpH TIPOBEJIEHHI CYIOBUX EKCIIEep-
TH3 Ta NUISXH 1X BUPIIIEHHS.

[Ipu mpoBaKeHHI TOCYIOBOTO
pO3CiiayBaHHS i CyAOBOTO PO3IJIs-
Iy crpaBH B 0ararbOX BUIAJKaX
BHHHKAIOTh TMUTAHHS, BUPIIICHHS
SIKUX HEMOXXIJIMBO 0€3 3allydeHHS
JI0 po3CiigyBaHHS 0OCi0 sKi BOJIO-
IIOTH CIIEIiaJIbHUMHU 3HAHHAMU.

VY miteparypi € pi3HI HOHATTS,
aye JIoci He Ma€e €IMHOTO PO3YMiH-

HS «CTIeiaJbHUX 3HaHb». Hampwu-
kian, M.C. CrporoBuu BBaxae,
IO CHEIiaTbHUMH € JIUIIe HAyKOBi
3HaHHA [9, c. 436]. Ha nymxy I"'M.
Haproproro: “criemiansHi 3HaHHA
— 1€ IUTaHHs, [0 HE HaJIe)KaTh 10
3araJlbHOBIJIOMHUX, II0 YTBOPIOKOTH
OCHOBY TpO(eCciifHOT MiATOTOBKH 3
HayKOBUX, I1H)KEHEPHO-TEXHIYHUX
1 BUPOOHWYMX CIIEHiaTbHOCTEH, a
TaKOX HE 3arajibHOBIIOMI 3HAHHS,
MoTpiOHI A 3AIMCHEHHS SIKUXOCh
IHITMX BUIIB AisUTBHOCTI” [7, ¢.42].

Ha wnamy npymky HaiOinpm
MMOBHO PO3KPWJIH 3MICT TOHSATTS
«crnemiaapaux 3HaHepy B.K. Jlu-
cuueHko ta B.B. Ilupkane: “ue
HE 3arallbHOBIJIOMi B CYJJOYHHCTBI
HayKOBi, TEXHIYHI 1 WpaKTHYHI
3HaHHS, HA0yTI B pe3yNbTarTi mpo-
(eciifHOro HaBYaHHS YU POOOTH 3
BU3HAYEHOIO CHELIAJIILHICTIO 0CO-
0010, 3aJy4eHOK SK CIeialicT
YU EeKCIEePT 3 METOI0 JOTIOMOTH
CIi4OMy YW Cyny B 3’sCyBaHHI
o0cTaBUH cmpaBu abo Jadi BH-
CHOBKIB 3 IUTaHb, JIJIS BUPIMICHHS
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MPU3HAYCHHA eKCIepTH3u  (CT.
242-244, 332 KIIK); xoHCynbTa-
mii Ta po3’sSCHEHHS CIeriagicTa
(ct. 71, 360 KIIK); Excmepruza
MIPOBOAMTHCS EKCIIEPTOM 3a 3BEP-
HEHHSIM CTOPOHH KPHUMiHAJIHHOTO
MPOBaDKEHHS a00 3a JOpyUEHHIM
CIIAYOTO CYIAl UU CYNY, AKIIO IS
3’siICyBaHHSI OOCTaBHH, IO MAarOTh
3HaYeHHS [UIsI KPUMIHAJIBHOTO
MPOBAKEHHS, HEOOXiIHI CIIeli-
anpHi 3HaHHA [3]. 3akoH YkpaiHu
«IIpo cynoBy excniepTH3y» BU3HA-
Ya€e MOHATTS CYIOBOI €KCIIEPTU3H
— II€ JOCTiIKeHHS eKCIepTOM Ha
OCHOBI CITeNialbHUX 3HAaHb Mare-
pianbHUX 00’ €KTiB, ABUIII 1 IIPOIIE-
CiB, sIKi MICTATH 1H(OpPMAILiIO TIPO
0o0cTaBUHM CITpaBH, 1o epedyBae
y IpOBaPKeHHI OpTaHiB Ji3HAHHS,
JIOCYIOBOTO CIIiJICTBA 4H cyay [8].
BuBuenns KpUMiHaIIbHUX
CIIpaB JT03BOJISIE BUBHAYUTH OCHO-
BHI KaTeropii CHeIiamicTiB, SKUX
3aJIy4aroTh JI0 Y4acTi B PO3CIiIy-
BaHHI 3JIOYMHIB, OB’ sI3aHUX 13 JIe-
rajizamiero (BiIMHBaHHSIM) TOXO-
IIiB, Oflep)KaHUX 3IOYNHHUM IS~
XOM: PEeBi30pH OpraHiB Jep:KaBHOL
MOJIATKOBOI CITY)OH Ta Jep>KaBHOI
(iHaHCOBOI CITy:)KOH; ayauTOpH;
eKCIIepTU-KPUMIHANICTH, CIiemia-
JCTU 3 KOMII FOTEPHUX TEXHOIIO-
riit; (haxiBIi-TOBapO3HABIII.
Koncynpramii creriamicra mo-
MOMAaralwTh CIiTI0My O3HAHOMH-
THCS 3 HASBHUMH Y CIIPaBi JIOKY-
MEHTaMH, Po3iOpaTHch y Marepi-
ajax MOKyMEHTAJIbHOI MepeBipKU
(peBizii), crutaHyBaTH TOAANBIII
nepeBipouHi 3axoau. lana dhopma
BHUKOPHCTAHHSI CIICiaIbHUX 3HAHb
HalYacTille 3aCTOCOBYETHCA Y
ciimggiii podoti. Kpim Toro, oco-
Oucra ydvacth crerianicta (eKc-
nepra) IpH TPOBEAEHHI JOMUTY
Mig03pIoBaHuX (OOBHHYBAYCHUX)
Ta CBiJIKiB, JOTIOMArae MpaBUIbHO
copmynroBaTH MUTAHHS JOIMUTY-

SIKUX TIOTPiOHE iX BUKOPHUCTAHHS
[5,c.19].

Y uwmaHOMY KpuminamasHO-
mpolecyarbHOMYy KoJeKci YKpa-

iHM, BU3HAYEHO Taki (OpMH BH-
KOPUCTaHHS CHeIliallbHUX 3HAaHb!

BaHOMY, 3BEpHYTH YBary CIi{40ro
Ha IMMOKa3aHHs JOMUTYBaHOTO, SKi
HE BIANOBI1AAIOTh MIMCHOCTI, a Ta-
KOX JIOIIOMara€ y NpaBUIbHOMY
BUKOPHUCTAHHI ITiJl 9Yac JTOMUTY J0-
KyMEHTIB OyXrajaTepchKoro o0i-
Ky Ta 3BiTHOCTI.

Ocobuctuii nocBix pobotu B
opraHax TOJATKOBOI Miimii, J0-
3BOJISIE 3pOOMTH BHCHOBOK, LIO
mig yac IOCYIOBOIO CIIiJACTBa JI0-
LIBHO TPU3HAYATH MPOBEACHHS
JOKYMEHTAJIbHUX TNEPEBIpoOK (pe-
Bi3ili), HA OCHOBI1 BHJIyYEHHUX ITi]l
yac MPOBEICHHsS OOWYKY (BHIM-
KH) JOKYMEHTIB mpo (iHaHCOBO-
TOCIOAAPCHKY AISUIBHICTD i IITPH-
eMcCTB. JlokyMeHTalbHa IepeBipKa
MiJIPHUEMCTB € OCHOBHOIO (hop-
MO0 BUKOPHCTaHHS CIIeLiajJbHUX
€KOHOMIYHHUX 3HaHb, IPU PO3CIi-
JyBaHHI 3 Jeramizaiii JOXOIiB,
OJIEpKAHMUX LUIIXOM HE3aKOHHOTO
Binmrkoaysanns [1/]B.

[Ipore ™artepianiB TOKyMeEH-
TaJbHOI TepeBipku (peBi3ii) He
3aBXAM AOCTAaTHBO IJSl JOBEICH-
HS BHHH IIOCAAOBHX OcCI0 mia-
OPUEMCTB Y BUMHEHHI 3JIOYUHY.
BucHOBKHM TpoBenEeHUX AOKY-
MEHTAJILHUX TEPEBipOK (peBiziii)
MOXYTh CYNEPEUHTH HasBHUM Y
CIpaBi JOKa3am, J0 TOTO K, BOHU
MOXYTh CYNEPEUUTH BHCHOBKAM
JOKYMEHTaJIbHUX MEPEeBIPOK, SKi
OPOBOOWINCE A0  TOPYLICHHS
KpuMiHanbHO cnpaBu. B Takux
BUIIAJIKAX, CIITYOMYy JOILIBHO
NPU3HAYUTH MIPOBEACHHS CYJOBOT
(KpUMiHAJICTUYHOI)  eKCIepTH-
3H, 3 METOI0 YCYHEHHS iICHYIOUHX
OPOTHPIY Ta BCTAHOBJIEHHS iCTH-
HU Y CIIpaBi.

3a 3araJbHUM MPABUIIOM CYIO-
By €KCIIEpTU3y Mae OyTH MpH3HA-
4eHo cBoevyacHO. CBO€YacHICTh
NpPU3HAYCHHS EKCIepTu3n 3abes-
NEeUyeThCsl  IMJIaHyBaHHSAM L€l
crmiguoi mii. Ha nymky BYeHUX,
BU3HAYalOYM MOMEHT MpH3HAYCH-
HS eKCTIePTH3H, He0OXiTHO Bpaxo-
BYBAaTH:

® BJIACTUBOCTI Ta CTaH 00’ €KTiB
EKCIIePTHOTO JOCIIIKSHHS;

® HEeOOXIOHICTH Ta MOXKIIU-
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BiCTh OTPUMAaHHSA MOPIBHAIBHUX
3pa3KiB;

® 0cOONMMBOCTI  €KCHEPTHOTO
JIOCIIJDKEHHS (CKJIaHICTh, HasB-
HICTH BIAMOBIAHHUX METOIMK, 4ac
MIPOBENICHHS TOIIO);

® CliAuy CcHTyalilo
155].

Sx sipuo Bigmitus E.H. JIus-
mier, cyaoBa eKCIepTh3a, K ca-
MOCTIl{Ha MpoliecyaabHa Jais, Ma€e
(hopmMu pU3HAYEHHS, TPOBEACHHS
i mpouecyaabHOro O()OPMIICHHS.
[i ocobmuBicTh ToONATae TakoK y
TOMY, IO (haKTUYHI Jii OpU Hpo-
BEJICHHI EKCIIEPTH3H BUKOHYE HE
caM CJIiTYuii, K [Ie Ma€ MiCIle IpU
MPOBEACHHI OONIyKY, BUIMII, O-
MHTI, a BIAMOBIAHO 10 IOCTAaHO-
BH CIIITYOT0, E€KCIIEePT-CIeialicT
y rany3i Hayku, TexHiku. HaBiTh
y TUX BHIAaJKaX, SKLOIO CJiT4uid
BOJIOJi€ CHEIiaIbHUMU HaBUYKa-
MU Ha piBHI eKcIlepTa, BiH HEe Ma€
MpaBa 3aMiHUTH HOTO 1 cyMilaru
B onmHi o0co0i ¢yHKuii oprany
PO3CIiTyBaHHs Ta €KCIEepTH3H [6,
c. 5].

AHami3 BUBUEHHX MarepialiB
KpUMiHQJIBHUAX CIpaB CBiAYUTH,
[0 TPU TMPOBEACHHI PO3CIITY-
BaHHS 3JI0YHMHIB TIOB’SI3aHUX 13
Jieraizaiiero (BiMUBaHHSIM) JI0-
XOIiB, ONEPKaHUX 3IOYMHHUM
LUISIXOM, CYJIOB1 €KCHIEPTU3HU TIPH-
3Hayanuch y 71% cmpas, cepen
HUX HalyacTille MPHU3HAYaI0ThCS
TaKl CyIOBI €KCIEPTHU3HU: CYIOBO-
Oyxrantepcbka eKCIIepTH3a;
CYIOBO-€KOHOMiYHa  EKCIIepPTH-
3a; TOYepKO3HaBYa EKCIIEPTH3a;
TEXHIKO-KpUMiHaJIiCTHYHAEKCTIeP-
TH3a JIOKYMEHTIB; KOMII IOTEPHO-
TEXHIYHA eKCIIePTHU3a.

Y HayKOBO-METOAUYHHUX pe-
KOMEHIALIAX 3 MMUTAHb II1ArOTOB-
KM Ta NPU3HAYCHHS EKCIIEPTH3H,
SKi 3aTBep/UKEeHI HakazoM Mi-
HicTepcTBa IOCTHILIT YKpaiHH Bin
08.10.1998p. Ne 53/5, micTsaThes
TUIIOB1 TIEPETiKM MUTaHb CTOCOB-
HO pi3HUX BUAIB ekcrieptus. [1u-
TaHHSI, [0 CTABJIATHCS HA PO3IIISL
eKcIiepTa MOBUHHI BIJNOBiAaTH
TaKMM OCHOBHHUM BUMOTaM:

[10, c.
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® He BUXOIWUTH 3a MEXI CIIeli-
aJbHUX 3HAHb €KCIIepTa 1 He MaTu
MPaBOBOTO XapaKTepy;

e OyTH BH3HAYCHUMH, KOH-
KPETHUMH Ta KOPOTKHUMHU;

® MaTW JIOTIYHY TIOCIiJIOB-
HICTB;

® XapaKTepu3yBaTHCS IOBHO-
TOIO TA MaTH KOMIIJIEKCHUH Xapak-
TEP.

Ha namy nymky, npu npusHa-
YEeHHI eKCIIEPTH3 Yy cIpaBax Ipo
JIeradi3amiio  3JI0YMHHUX JI0XO-
IliB, 00 €KTaMH EKCHEPTHUX [0-
CITIPKEHb MOXXYTh OyTH HACTYITHI
KPUMIiHAICTUYHI CIiJIH:

® CIIiTM MUCHMOBUX MiAPOOOK
Ha JI0OKyMEHTAax;

e KOMIT'IOTEpHI  (almm, 5K
€JIEKTPOHHI CIiH 3JI0YHHY;

® BiNTHCKA Ha CTOpiHKax 3a-
MUCHUX KHIDKOK;

® CIIiJIM Ha CTPIYKax Me4aTHUX
MAaIlWHOK, IPUHTEPIB;

® IICHMOBI IMOYEPKH, TiIMTUCH
MY MiApoOKaxX JOKYMEHTIB, 1 T.II.

SIx 3asunauae B.JO. IlemiTeko,
TOJIOBHUM  3aBIAHHSIM  CYyHOBO-
OyXrajrepcbkoi eKCIEepTH3H, €
BCTAHOBJICHHS: JIOKYMEHTAJIbHOI
0OTpYHTOBAHOCTI HECTaui 200 HaI-
JUIIKIB  TOBapHO-MaTepiaabHUX
IIHHOCTEH 1 TPOIIOBHUX KOIITIB,
nepiofy i Micus iX yTBOpeHHS, a
TaKoXX pO3Mipy 3aBHaHOi Marepi-
aJbHOI IIKOJM; MPaBMWIBHOCTI J10-
KyMEHTaJIbHOT0 0(hOpMIICHHS OTIe-
pauiii 3 mpuiiMaHHs, 30epiraHHs,
peadizaiii ToBapHO-MaTepiaTbHUX
[IHHOCTEH 1 PyXy TPOIIOBHX KO-
IITiB; BIAMOBIMHOCTI BimoOpa-
JKEHHSI y OyXxrantepchbKkoMy o00-
niKy (iHaHCOBO-TOCTIOAAPCHKUX
omepaniii ~ BAUMOraM  YMHHHX
HOPMAaTUBHO-IIPABOBUX aKTiB 3
OyxranTepchkoro oOmiKy 1 3BiT-
HOCTI; Kojla 0cCi0, Ha SAKHX IIO-
KJIaieHo 000B’A30K 3a0e3IeuuTn
JOTPUMAaHHSI BUMOT HOPMaTHUBHO-
MPaBOBUX aKTiB 3 OyXraJlTepchKo-
ro OOJIKY 1 KOHTPOIIO; TOKYMEH-
TalbHOT OOTPYHTOBAHOCTI CITMICaH-
HsI CHPOBHMHH, MaTepialliB, TOTOBOI
MPOAYKIIii i TOBapiB; MpaBUIBHOC-
Ti BHU3HAUEHHS OIOAATKOBAHOTO

npuOyTKy (IOXOAy) HiANPHEMCTB
pi3HHX GOPM BIIACHOCTI Ta BHpa-
XyBaHHsI PO3MipiB OAATKIB, TOLIO
[10, c. 160].

B.B. Jlucenko 3a3Hadae, IO
CYZIOBO-OyXrajiTepchbKa eKCIIEepPTH-
3a Ta JOKyMEHTalbHa IepeBipka
X04 1 MaloThb CXOXICTh MpeaMe-
Ty IOCIIDKEHHS, OJHAK € Pi3HH-
MU 3aco0aMu JOKYMEHTaJIbHOTO
KOHTPOJIIO 32 IPABOBOIO CYTHICTIO.
CynoBo-0OyxrantepcbKa eKCIepTH-
3a € O/IHI€IO 13 CITIIYMX OiHd, IpoBa-
JDKEHHS SIKOT YiTKO perfiaMeHTOBa-
HO KPUMIiHAJIBHO-IIPOLECYaTbHUM
3aKOHOAABCTBOM. JlOKyMeHTaIbHa
nepeBipka € aAMiHICTPaTUBHO-
MIPaBOBHUM 3aCO0OM KOHTPOJIIO 32
JiSUTBHICTIO CyO’€KTIB MigNpUEM-
Hunrea. Kpim toro, mig 4ac mpo-
BEJCHHA CYJOBO-OyXTaaTepChKOi
EKCIIePTH3U JOCHIDKCHHIO ITiJI-
JSATalOTh HE JIMIIE JOKYMEHTH
OyXranTepchbKoro OOINiKy, sKi Bi-
J00paXkaloTh XapakTep Ta 3MicT
(iHaHCOBO-TOCTIONAPCHKOT isIb-
HOCTI Cy0’€KTa MiJMpPUEMHHIITBA,
a 1 Marepiagu KpUMiHaNbHOI cIpa-
BU. B cBo10 uepry, npu nposeacH-
Hi JOKyMEHTaJbHOI MepeBipKU
JOCIHIPKEHHIO MiJUISTAI0Th JIUIIe
JOKYMEHTH OOIIiKy, fKi BimoOpa-
KAIOThb BHUKOHaHI  (iHAHCOBO-
rocrmomapcbki — omeparii.  Pi3Hi
TaKOX TMpouecyallbHi MOJOXKESHHS
ekcnepra-Oyxraiarepa Ta ocoou,
sIKa TIPOBOAMTH JOKYMEHTAJIbHY
nepeBipky [4, c. 214].

Jnga  npoBeaeHHs — CynoOBO-
OyXraJiTepcbKoi eKCIepTH3U CIia-
YU CHCTEMaTHU3ye, MiALIMBAE Ta
CKPIIUIIOE TIEYaTKOK JOKYMEHTH,
SKi TEepeAaroTbCs EKCIepTy IS
MIPOBENICHHS JOCHiIKeHHs. Haii-
yacTime eKCIepTy HaJaloThes:
aKTH TOKYMEHTAJIBHUX MEPEBIPOK
(peBisiit); mOKyMeHTH OyXxrairtep-
cpKoro oOmiKy (IUIaTiKHI JOpy-
YEeHHS, BHIIUCKA 3 OaHKiBCHKHX
paxyHKiB, KacoBi oplepH, BHAAT-
KOB1 HaKIIaJH1, paxXyHKU-(paKTypH,
TOBAapHO-TPAHCIIOPTHI HAKIAIHI,
TOIN0); PEECTPAIINHI TOKyMEHTH
mignpueMcTBa; (iHaHCOBA Ta IO-
JaTKOBa 3BITHICTH; TOCHOAAPCHKi
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JOTOBOpHU; pIlIEHHS TOCIoAap-
CBKUX Ta aAMIHICTPATHUBHUX CY/IiB
PO CKacyBaHHS Jep>KaBHOI pe-
ecTpanii MigOPUEMCTB Ta BHU3HA-
HHS YroJl HeJliHCHUMU; TIPOTOKOJIN
clmiuux Jid (IonuTiB, OOIIYKIB,
OTVISIAIB) Ta iHIII MaTepialu KpH-
MiHaJIHOT CIIPaBH.

VY pa3i HeoOXiHOCTI JJIs MijI-
TBEPIKCHHSI BUCHOBKIB JOKYMEH-
TaJbHUX TepeBipok (peBi3iil) mpo
HAsBHICTH Cepe]] MOCTa4albHUKIB
TOBapy WIANPHUEMCTB 3 O3HaKa-
MU (QIKTUBHOCTI, AOLINBHO TMPH-
3HaYUTH (PIHAHCOBO-EKOHOMIYHY
excreptu3y. [lpu npomy Ha BHUpi-
meHHs  (iIHAHCOBO-CKOHOMIYHOT
EKCIIEPTH3HU CIIiJl TIOCTABUTH TaKi
MUTaHHS:

® sKa METa Ta MPEAMET JisIb-
HOCTI MiAIPUEMCTBA, Ky came Mi-
SIBHICTH BOHO 341MCHIOBAJIO Ta YU
nependaveHo 1Ie CTaTyToM;

® SKUMH OCHOBHHMH Ta 000-
poTHHMH 3acobamMu BoJionie ¢ip-
Ma, JpKepena iX mnpuaOaHHS, a
TakoX Jpkepena (iHaHCyBaHHS
il AisSUIBHOCTI, HAsBHICTH y (ipmi
MpaliBHUKIB (TIEpCOHATY) IS BH-
KOHaHHS Tepe0auyeHuX CTaTyToOM
BUJIB JisUIBHOCTI (y TOMY 4YHCIi
TOBApIB ISl 3IHCHEHHS EKCIIOPT-
HUX orepariii);

e yy 3a0e3nevyBany HasBHI y
¢ipMu OCHOBHI Ta 00OpPOTHI 3a-
co0M MOXKIIMBICTh 3OIHCHIOBATH
CTaTyTHY AisUTBHICTH, 30KpeMa 30-
BHIITHbOCKOHOMIYHY.

Ha naymxy K.A. Kanyer-
HUK, BIJIMIHHICTIO MIX CYIOBO-
€KOHOMIYHOI EKCIIEPTH3010 Ta
CY/IOBO-OyXTaJITepChKOI0 €  Te,
o0 CYAOBO-€KOHOMIYHa eKcIep-
THU3a BUBYAE CTaH 1 pe3yJlbTaTu
(MOKa3HMKHM) EKOHOMIYHOI  Ji-
SUTBHOCTI  Cy0’€KTiB  TOCTOAap-
ChbKHX BIJIHOCHH, TOJI SIK CYJOBO-
Oyxrairepcbka eKcrepTu3a — mpa-
BUWJIBHICTH BiZlOOpakeHHs (akTiB
(hiHaHCOBO-TOCIIOAAPCHKOT JTislTb-
HOCTI miANpUEMCcTBa (Opranizarii),
B JOKYMEHTax OyXTajaTepchbKOro
00uiky 1 3BiTHOCTI [1, €. 63].

CynoBa(hiHaHCOBO-CKOHOMIUHA
eKcepTH3a 0e3MoCepeIHbO BH-



LEGEA SI VIATA

BYae ¢iHaHCOBI moToku. Ha Hamry
IyMKY, JJaHa CyIOBa EKCIepTh3a
HaJla€ MOXKJINBICTh BU3HAYUTH:

e dakr TOrO, IO ‘‘CYMHIBHA
¢dinaHcoBa orepamis” € Jerani-
3aIli€r0 JTOXOMIB, OJEpP)KAHUX 3J10-
YUHHUM MLUIIXOM;

e cy0’ekTa TrocmofaproBaHHS,
Jle TIPOBOJIMJINCH Omepariii 3 Jiera-
J3anii IuX J0XOdiB;

® JDKepella CTBOPEHHS TiHBO-
BUX JIOXO/IIB;

e criocoOu ix Jierasi3arii;

® JIOKYMEHTH, Ha IIijcTaBi
SAKUX 3IIACHIOBANacs Jerai3aris
Ta iH.

BpaxoByroun Te, mo mpoBe-
JIEHHSI CYIOBOi EKCIIepTH3U 3a-
iiMae OaraTo 4acy, mpu3HaYaTH iX
JIOTTBPHO HAa PaHHIX CTaisfAX IO-
CYAOBOTO CIiJICTBA, IICJS MPOBE-
JleHHs 00ITyKiB (BUIMOK) Ta OTpH-
MaHHS JOCTyny A0 (iHAHCOBO-
OyXrajaTepchbKUX JOKYMEHTIB ITiJi-
MPUEMCTBA.

CydacHuii TEXHOJIOTIYHUN PO3-
BHTOK JIIOJICTBA, JAOMOMIT CTBOPH-
TH HOBIi TEXHIYHI 3aCO00M KOMYHi-
Karii; mpucTtpoi 3 o0poOkwu, mepe-
nadqu Ta 30epexeHHs iHpopMarii;
mporpamMHe 3a0e3Me4eHHs, sKi
BIIHOCATBCS 110 cdepu TaK 3Ba-
HUX iHQOpPMAiTHIX TEXHOJOTIH
(IT rexnonorii). Ile B cBor yep-
Ty TIPU3BENO HE TLIBKU IO TIOKpa-
IIeHHS MPOAYKTHBHOCTI Tparli Ta
€KOHOMIYHOTO 3pOCTaHHS JIePXKaB,
10 OIaHYBalld TaKi TEXHOIOTII, a
W 10 MOSIBU HOBUX CIIOCOOIB BYU-
HEHHS KpaJiXKOK, IIaXpancTs,
YXWIIGHHS BiJl CIUIaTH MOJATKiB,
tomo. OCTaHHIA YacoM y Iisiib-
HOCTI TIPaBOOXOPOHHHX OpraHiB
VYkpaiHu, Bce yacTillie BHHUKAIOTh
CUTYyaIlii Koy HeoOXiTHO MpU3Ha-
YaTH CYJIOBI EKCIIEPTU3H, TPe-
METOM JIOCII/DKeHHS SIKHX € aHa-
73 iHQopMarlii, Mo MICTHUTHCS HA
Mar”iTHUX, ONTHYHHUX Ta IHIIUX
HOCIsIX, 30KpemMa:

® KOMIT'IOTE€pPHA TeXHiKa, B T.U.
HOYTOYKH, HETOYKH;

e TeneoHHI MpUCTPOi, B T.4.
MOO1UIBHI cMapThOHMU;

® HAKONMYyBadi HAa THYYKUX

0

Mar”iTHUX Juckax (Quenr-kapTu);
® MarHiTOONTHYHI JUCKHU;

® CICKTPOHHI 3aIMCHUKH,
To1o. Taki eKCIIepTHI /10 CJTi IKEeH-
Hi MOXHa BiHECTH MO0 Kiacy
IHKEHEPHO-TEXHIYHUX  eKcIep-
TH3, SKI B MPaKTUYHIN JisIbHOC-
Ti Ha3WBAIOTHCS KOMII IOTEPHO-
TEXHIYHUMH €KCIIEPTU3aMHU.

AHani3 HayKOBO-METOJMYHUX
pEeKOMEHJaIlii Ta BIACHUH JO-
CBi poOOTH B IMPaBOOXOPOHHHX
OpraHax, J03BOJII€E HaM 3pOOHUTH
BHCHOBOK, IO MpH NpPHU3HAYCHHI
KOMIT IOTEpHO-TEXHIYHOI eKcIep-
TU3H, EKCHepTy HEOOXigHO CTa-
BUTH Ha BUPILICHHS TaKi THUIIOBI
MUTaHHA:

e K01 Mozaeni komn’orep (iH-
MK TEXHIYHUNA TPUCTPIiil);

® SKi HOro TeXHIYHI Xapakre-
pucTUKA (MOXKIHBOCTI);

® Yy NPUCTOCOBAHUM BiH AJs
00p00OKH, 30epeKeHHs, TPUITMaH-
Hs/miepenady indopmarii;

® Uy MIAKIIOYEHUH NPUCTPil
1o mobaneHoi Mepexi [HTepHeT;

® SKi TMPOrpaMHi NPOAYKTH
BHUKOPUCTOBYIOTHCSL 1Jis1 0OpOOKHU
JaHNX;

e sxka iHpopMaliss MICTHTHCS
Ha HOCISX TEXHIYHOTO MPHUCTPOIO
(xoMmm’10TEpA);

® Yy MiCTSATBHCS Ha KOMI IOTEpi
¢aiuin JOKyMEHTIB, i A€ came;

e gKi came TeKCTOBi abo rpa-
(idHI TOKYMEHTH BHUSBIICHI;

® uy BUKOPUCTOBYBABCS
KOMIT'toTep (IHIIMHA TeXHIYHUN
OpUCTpifl) I omepamiid 3 enek-
TPOHHOTO OAaHKIHTY;

® 3 caiiTaMu SKUX OaHKiB-
CBKHX  YCTaHOB  BimOyBaiochk
3’€¢JHAHHS 33 JOIIOMOTOIO JIaHOTO
KOMIT IOTepYy;

e gki Qaitnu Oyno BuAaieHO,
SIKOTO PO3MIpY Ta KOJH;

® Yy MOXKHAa BiIHOBUTH BHJA-
neHi Qaiiny;

® YU MICTATHCS Ha HOCifX (TeX-
HIYHOTO TPUCTPOIO) MEBHI JaHi,
SIKI HEOOXITHI 111 PO3CIiAyBaHHS
3nounHy. /JlaHuii mepenik mUTaHb
HE € BUUEPITHUM, B KOXKHOMY KOH-
KPETHOMY BUTIa/IKy Ha BHPIiIICHHS
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EKCTepPTy CTaBISATHCS MUTAHHSI, B
3aJIe)KHOCTI BiJ] HAsIBHUX y CIIpaBi
MarepianiB, mpeaMeTa 3J0YHHHO-
0 MMOCSTaHHs Ta CII0CO0y BUNHEH-
HS1 37I0YHHY.

Ha Hamy nymky, npu npose-
JICHHI PO3CJIiIyBaHb EKOHOMIYHUX
3JI0YMHIB, B T.4. THUX II[0 OB’ A3aH1
13 JIerayji3amico 3JI04YMHHUX J10-
XO/iB, BCE dacTilie Oyae BUHHU-
KaTH HeOoOXiAHICTh MpHU3HAYaTu
KOMIT I0TEepHO-TEXHIYHI EKCIIEPTH-
3u. Tomy Bke 3apa3 € HarajabHOIO
notrpeda y ocHalleHHI eKCIIepTHO-
KpuMiHamicTHyHux neHTpis MBC
Ta HAYKOBO-J[OCJIIIHUX 1HCTUTYTIB
MinictepcTBa roctuuii YkpaiHu,
CYy4aCHHMHU HayKOBO-TEXHIYHHMU
3aco0aMu, MPOrpaMHUMH MPOIYK-
tamu. Kpim ToTO, € HEoOXigHOI
(haxoBa MiArOTOBKA KajpiB, ki O
crelnianizyBanuch Ha MPOBEACHHI
TaKUX KPUMiHATICTUYHHUX €KCIIep-
tu3. JloninsHO Oys0 O TakoXK y3a-
raJbHIOBATH MIXXHAPOIHUH JTOCBiJT
3 JaHOTO THUTaHHS, Ta B OKPEMHX
BHITIAJKaX 3aJlydyaTH JI0 MPOBEICH-
HSl KOMIT IOTEPHO-TEXHIYHHX EKC-
MepTU3 IHO3EMHUX CIEIialliCTiB.

Ilo pe3ynbraraMm mpoBEAEH-
HSl CylIOBOI EKCIIEPTH3H, EKCIIepT
CKJIaJJa€ BHCHOBOK, SKHH € ca-
MOCTIfHMM JKEpesioM JI0Ka3iB
o crpagpi. 3riiHO 13 HOpPMaMHu
KPUMiHAJIbHO-TIPOLIECYaIbHOTO
3aKOHY, BHCHOBOK €KCIepTa — Iie
JOKIIAJHHH OTIHC TPOBEJICHUX EKC-
MepToM AOCTKEHb Ta 3po0IeHi
3a iX pe3y’nbTaToM BHUCHOBKH, 00-
IPYHTOBaHI BIAMOBI/i HA 3allUTaH-
Hsl, IOCTaBJICHI 0CO00¥0, KA 3alTy-
Yyuia excrepra, abo CIiT4uM Cyj-
JIeI0 YU CyAOM, IO JIOPY4YUB TPO-
BeneHHs excriepTusu [3]. BucHo-
BOK €KCIepTa IiJUIArae peTebHil
OIHII Cy0’€KTaMH JTOKa3yBaHHS,
3 MOMIALY AK JNOJEpKaHHSI HOPM
KPUMiHAIBHO-TIPOLIECYaTbHOTO
3aKOHY TPH TMPOBEACHHI eKcIep-
TU3U, TaK 1 OOTPYHTOBAaHOCTI Ta
MPaBWJILHOCTI BHCHOBKIB  €KC-
nepra. [Ipu ibomMy nepeBipsieTbest
KOMIIETCHTHICTh €KCIlepTa, HOro
HE3aiHTEePECOBaHICTh Y pe3yib-
TaTax CIOpPaBH, BCTAaHOBIIOETHCS,
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9{d HE BHMIIOB BiH 32 MEXi CBO-
€l KOMIIETEHIIli, Y1 TPyHTYIOTb-
Cs BUCHOBKHM Ha OJIEp’KaHUX HUM
BiOMOCTSIX 1 Y HE BiIOHpaIUChH
BUXIOHI IaHl IJIs IIEBHUX BUCHO-
BKiB. Ili[UIAraroTh OIIIHII TAaKOX
HayKOBa OOTPYHTOBaHICTb BHUCHO-
BKY, NMPaBHUIBHICTh 3aCTOCYBaHHSA
KOHKPETHUX METOAMK 1 JTO03BOJIe-
HICTh IXHHOTO BUKOPUCTAHHS €KC-
neptom [2, c. 348].
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