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SUMMARY

In the article the scientists thought about the concept of “human rights” and “the rights of a citizen.” Delineated the concept of “human
rights” and “the rights of a citizen.” Consider some controversial aspects to guarantee human rights by the laws of Ukraine, the ways and

solutions to improve the problem.
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PE3IOME

B cratbe IMpoaHaJIM3UPOBAHBI IIOHATUSA «IIpaBa YEJIOBEKa» U «IIpaBa rpakxjaHuHay. PaCCMOTpeHI)I OTACJIbHBIC JUCKYCCUOHHBIC aCIICK-
TBI 00€CIIEUCHUS l"apaHTI/Iﬁ IIpaB Y€JI0BCKa 110 ﬂeﬁcTByIOHIeMy 3aKOHOAATCILCTBY YKpaI/IHBI, MPEIOKEHBI IIYTHU PCIICHUA U YCOBCPIICH-

CTBOBaHMS IaHHOI POOIEMBI.

KawueBble cjioBa: IpaBa 4Y€JIOBEKa, IpaBa IrpakxJaHrHa, obecrieueHne mnpas, CB06OZ[ YCJIOBCKA U I'paKJaHrHA.

HOCTaHOBKa npooiaembl. Koncru-
Tynust YKpaumHbl yAENnseT ocoboe
BHMMaHHE BOIPOCAM 3aKpeIUIeHUs rapaH-
THI TIpaB, CBOOO YeJIOBEKA U IPaXKJaHHUHA.
IIpexne Bcero, 3To CBA3aHO € TEM, UTO Tpa-
Ba, CBOOO/IBI YeNIOBEKA M IPAKIAAHNHA CTAIIH
OOIIENPH3HAHHON BBICIICH IIEHHOCTBIO B
rocynapctse. CerofHs Mpu3HaHUE U TPaK-
THYECKoe oOecriedeHne pas, CBOOO Yero-
BEKa M TPKIAHNHA OTPEEISIeT yPOBEHb 1
KPUTEpHHU JIEMOKpATHH B JTI000# cTpaHe.

AKTyaJIbHOCTb TeMbl. OCHOBHOH 3a-
KOH HAIIero ToCy[apcTBa pa3iudaeT Io-
HSTHSL «IIpaBa YeJIOBEKa» U «IpaBa IpaK-
JaHWHA», HE OTOKASCTBILIA ux. U oT0, 1M0
HallleMy MHEHHS, COBEPIICHHO JIOTHYECKast
3aKOHOMEPHOCTb. B mepBoM ciydae peub
HJIET O TIPaBaXx, CBA3AHHBIX C YSJIOBEUCCKUM
CYILIECTBOBAaHUEM, a TAKXKE C PA3BUTHEM
YeJIoBeKa IPEHMYIIECTBEHHO, Kak (HU3H-
yeckoro smna. Koucrurynust YKpauHBI K
3TOMY BHY TIPaB OTHOCHT: TIPABO Ha KU3Hb
(ct. 27), mpaBoO Ha yBaKCHUE JOCTOMHCTBA
yesoBeka (cT. 28), mpaBo Ha CBOOOY U JIN4-
HYIO HEIIPUKOCHOBEHHOCTH (CT. 29), mpaBo
Ha HEMPHKOCHOBEHHOCTH kmmina (ct. 30)
, IPaBO HA HEBMEIIATEIBCTBO B JINUHYIO H
CeMEHHYI0 KU3Hb (CT. 32), MpaBo rpakaaH
rocylapcTBa Ha CBOOOLY OOBCIMHEHHS B
MOJUTHYECKHE MAPTHH M OOIECTBEHHBIE
opranuzaiuu (cr. 36), mpaBo y4yacTBOBaTh
B YIPaBICHHU TOCYJAPCTBCHHBIMU Je/IaMI
(ct. 38), mpaBo Ha y4yacTHe B IPOBEICHUH
MUTHHIOB, IIECTBHM, JIEMOHCTpauuii (CT.
39), mpaBo Ha COIMATBHYIO 3alIUTY (CT. 40)
U JIpyTHE.

Ilens crarbm — n3yueHue ocoOEHHO-
cTeil IIpaB YeroBeKa U IPKAAHUHA B YTO-
JIOBHOM CYZOIIPOU3BOICTBE.

H3noxenne OCHOBHOTO MaTepHaJa.
Hccnenys stor Borpoc, A. M. Kononuit n
A. HO OnuiiHUK OTMETHIIH, YTO TpaBa 4e-
JIOBEKa, 110 CPaBHEHHIO C MpaBaMH TIpax-
JaHWHA, MMEIOT JOMHHAHTHOE 3HAuYCHHE,
HOTOMY, YTO MEPBbIE PACIPOCTPAHSIIOTCS
Ha BCEX JIIOJIEH, MPOKMBAIOIINX B TOM MK
HMHOM TOCYyZIapCTBe, a IpaBa rpakIaHHHA -

Ha TEX JIMI, KOTOPBIC ABJIAIOTCA I'paKJaaHa-
MHU OIIpesieNIeHHoH cTpaHsl [1, ¢. 171], uto
MBI OJIEPIKHBAEM.

B cBowo ouepens, T. B 3aBoporueH-
KO OTMETHJI, YTO UX pa3ZIelIiCHHe Ha IpaBa
4eIoBeKa M TIpaBa TPakJaHUHA HE MMeEeT
aOCOIIOTHOTO  3HAYEHWsl, ITOCKOIbKY Ha
OCHOBAaHHH COINIACHS MEXKIY TocyrapcTBa-
MH, HEKOTOPBIE TPAKAAHCKHE MpaBa MOTYT
PacIpoCTPaHATHCS Ha TPAKAaH JPYToro ro-
CyHapcTBa - CyObEKTOB JOTOBOPOB, 3aKIIIO-
YEHHBIX MEXXy rocynapcTsamu [2, c. 61].

B T0 xe Bpems, H. . Mary3os u A.
B. Manbko oTMeTHIIH, YTO IpaBa YeIoBeKa
— 9TO KOMIUIEKC BO3MOXKHOCTE M Tpedo-
BaHUN dYEJIOBEKAa B JIMYHOW, COIMAIBHOM,
SKOHOMHUUECKOH, OIUTHUYECKOHN U KyJIBTYp-
HOI cepax, CBOICTBEHHBIX €r0 MPUPOJIE,
XapaKTepH3YIOIINX ero IPaBOBOI cTaTyc B
OTHOIIEHWH TOCYJapCTBa, MPU3HAHHBIX H
3aKOHOZIATENIEHO O(OPMIICHHBIX BO BHEIII-
HeM (MEXIYHapOAHOM) W BHYTpPEHHEM
(rocygapcTBEHHOM) WM TOJBKO B MEXKIY-
HAapOJIHOM TIIpaBe, ¥ TapaHTUPOBAHHBIX
BCEM MEXKIYHApPOIHBIM COOOIIECCTBOM, Oe3
KOTOPBIX OHM HE MOTYT CyIIIECTBOBAaTh Kak
MOJTHOIIEHHBIE cyiecTsa [3, ¢ . 14].

B cBs3u ¢ ateMm, mo mHeHmio B. .
Cropenu, ocoboe 3Ha4YeHHE MPHOOPETAIOT
BOIIPOCHI OOECIHeUeHHs! IpaB M 3aKOHHBIX
MHTEPECOB IIMI[, BOBICUECHHBIX B chepy
YIOJIOBHBIX IIPOLIECCYAIbHBIX OTHOIICHUH.
OnHako, TIPOBO3MIANICHHE KAKOTO-IHOO
paBa 4eNoBeKa, Jake 3aKPErIeHHOTO COOT-
BETCTBYIOIIMMH aKTaMH TOCYIapcTBa H €ro
OpraHoB, HE UMEET 3HAUCHHs Oe3 peabHbIX
rapaHTuii ero ocymectsienus [4, c. 202],
4TO MBI HOJyIepkuBaeM. [lo moBomy 3TOTO
MBI I00aBHUM, YTO HEOOXOINMOCT PeatbHO-
ro obecrieueHus mpas 1 cBOOOA 00yClIaBIH-
BaeT IOBBINICHHBII MHTEpPEC TOCYHapcTBa,
YUYEHBIX, MPAKTUKOB, OOIIECTBEHHOCTH,
CPEJICTB MACCOBON MH(OPMALIMK 1 IPYTHX K
npodsieMaM TPaBOBBIX TapaHTHH YelloBeKa
Y TP)K/IaHIHA HA IPABOBYIO TIOMOIIIb.

ITo mHeHuIO poccuiickoro yuenoro U.
@. JlemuioBa, MOHSITHE IIPaBa YETOBEKA)

Oojee  CBOMCTBEHHO  MEXIyHapOIHOMY
TIpaBy, a, BIUIETAsCh B TKAHb BHYTPHIOCY-
JAPCTBEHHOIO IpaBa (3aKOHOAATENBCTBA),
KaTeropHsi «Ipasa uesioBeka» TpaHc(HopMHu-
pyeTcs B IOHATHE «IIpaBa U CBOOOJIBI TemI0-
BEKa M IpaxxIaHuHay [5, ¢ . 92].

CrieyeT OTMETHTh, YTO MO OOMLIEIpPH-
HATBIM HOPMaM MEXKTyHapOJHOTO IIpaBa
HEOThEMJICMbIE ITpaBa M CBOOOJBI KaXI0T0
YeJI0BeKa, He3aBUCHMO OT HAJINYHS Y HETO
TPaXXJAHCTBA, TODKHBI YBaXKaThCs JIOOBIM
rocyaapcTBoM. Takas HOpMa 3aKperieHa B
cT. 26 KoHcTuTynuu YKpauHbl, COIIaCHO
KOTOPOH MHOCTpAHIBI M Jina 0e3 rpax-
JIAHCTBA MMEIOT Te K€ IpaBa, CBOOOIBI U
003aHHOCTH, KaK W TpakaaHe YKpauHHI,
3a MCKIIIOYEHUEM TeX, KOTOphIE yCTaHOBIIe-
Hbl KoHcTuTynuell, 3akoHaMu YKpauHbl 1
MEKTyHapOIHBIMH JOTOBOPAMH.

Tak, mo muenuto A. B. Heromuenka,
IpaBa TPAKJAHUHA — 1TO COBOKYITHOCTH
IpaB 4eJI0BeKa, KOTOPbIC MOIYyUHIN CBOE
3aKpCIJICHUE B HOPMATHMBHO - IIPAaBOBBLIX
aKTaX M COCTOSAT M3 E€CTECTBEHHBIX IIPaB
YeIOBeKa, a TAKXKE TeX, KOTOPhIe BO3HUKA-
0T B IIPOIIECCE Pa3BUTHsI OOIECTBA U TOCY-
napcrsa. [IpaBa rpaskmaHuHa 00s3aTENIBHO
JIOJKHBI 3aKPETUIATHCS B KOHCTHUTYIMSIX U
JpPYTHX 3aKOHOAATENIbHBIX aKTax, a Iocy-
JIAPCTBO JOJDKHO MX HE TOJBKO JIeKJIapUpOo-
BaTh, HO ¥ 00ECIEeUnTh UX coOnmonanue [6,
¢ . 10], uTo MBI MO IEPIKUBAEM.

[No HamIeMy MHEHUIO, B YCIOBHUSIX €BPO-
HHTErpaly YKpauHel, a TAKKE UMILIEMEH-
TAlUM MEXIYHApOIHBIX IPABOBBIX CTaH-
JIAPTOB B HAIIMOHATHEHOE 3aKOHOIATEIBCTRO,
OJIHOM M3 TIAaBHBIX (DYHKIHI TPABOBOTO M
JIEMOKPAaTHIECKOTO TOCYHApCTBa SIBIISETCS
obecrieyeHne MmpaB M CBOOON YelIOBEKa H
rpaKJIaHuHa. ITO CBSI3aHO C TEM, YTO IJIaB-
HBIM YCJIOBHEM CYIIECTBOBAHUS IIPABOBOTO
1 JIEMOKPaTHYECKOTO TOCYAapCTBa BBICTY-
MaeT MMEHHO YeNIOBEK M TPaKIaHWH, MX
IIPaBO Ha CaMOPEAN3AINIO0, Ha HHIHBUITY-
aJbHOCTb M JINYHYIO CBOOOY.

B npaBoBoM rocynapcrse mpasa, CBO-
Oombl UenoBeKa M TPAKAAHUHA JOJDKHBI
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OBbITH HE TOJBKO MPOBO3MIANICHBI, HO Ta-
pPaHTHPOBAaHBI M OOECIIEYEeHBI ToCyIap-
cTBOM. TakuMu rapaHTHAMH MOXET OBbITh
3aKOHOZIATENIFHOE 3aKPEIUICHHE YCIIOBH,
IPH KOTOPBIX HEBO3MOXKHO OTPAaHHYCHHUE
npaB ¥ cBOOOA WM MPHHSTHS 3aKOHOB, Je-
TAJIM3UPYIONIHUX NpaBa U CBOOOEI, TPOBO3-
mramenasle B KoHCTHTYIMM rocymapcTsa.
PeanbHOe obecrieuenue mpas 1 ¢Bo06O. 10-
CTUTAETCs IyTEM CO3aHMSI MEXaHHW3Ma X
BCECTOPOHHEH 3alMIIEHHOCTH, a TaKKe
YCTaHOBJICHHEM TPaKTAHCKOM, aJMHHH-
CTPATUBHOH U YTOJIOBHOH OTBETCTBEHHOCTH
3a UX HapyIIeHHE .

Hekotopeie y4eHble, B yacTHocTu lO.
II. SnoBmy, B. M. Tpodumenxo, B. C.
Wanpun, M. . Huxonenxo, T. B. 3aBo-
POTYEHKO, MOJ TapaHTHSAMHU IIpaB, CBOOOI
n oOs3aHHOCTEH dUeloBeKa M Tpaxkaia-
HMHA TIPEANAraloT MOHUMAETh CHCTEMY
COIMANIBHO-YKOHOMUYECKUX, MOPAaJbHBIX,
HOJIUTHYECKHUX, IOPHANYECKNX YCIIOBHH,
CPEICTB U CII0CO00B, 00ECTICUMBAIOIINX HX
(haKTHYECKYIO peann3alyio, OXpaHy U Ha-
NeKHYTo 3amuty [7,¢.275,8,¢. 11-12,9,
c. 207], 4To MBI MOXKATEPKIUBAEM.

HecmoTpss Ha BaXXHOCTH COIHAIIBHO-
SKOHOMHYECKNX, HICOTOTMYECKHX, MOIH-
THYECCKUX FapaHTHfI, OCHOBHBIMH SBJISIOTCA
MMEHHO IPaBOBbIC. DTO 00YCIIOBICHO TEM,
YTO COIMATBHO-YKOHOMUYECKUE, MOIHTH-
YECKHEe W WJICOJIOTHYECKHE YCIOBHUS CaMH
no cebe eme He OOECIICUMBAIOT peal3a-
LU0 TpaB M cBoOox JmuHOCTH. COoOCTBEH-
HO TapaHTHsIMHM OHM CTAaHOBSITCS JIMIIb
Oraroztapst MpaBoBoOi (hopMe 1 OpraHu3al-
OHHBIM YCHJIMSIM TOCYAapcTBa M OOIIECTBa
[7, c. 278]. Ilo HaleMy MHEHHUIO K 3TOMY
creyeT 100aBHUTh U BIMSHUE MEXTyHApPOI-
HOTO COO0IIECTBA Ha YCOBEPIIEHCTBOBAHUE
YKa3aHHBIX MEXaHH3MOB, B TOM YHCIIC U B
VkpanHe, 9TO TOATBEPKIACTCS MPHHATHEM
HoBoro YIIK Vkpauns! u Ipyrux 3akoHoza-
TEIBHBIX 1 HOPMAaTHBHO-TIPABOBBIX aKTOB.

[IpaBoBble rapaHTUM B HAy4YHOW JIU-
TepaType 4Yalle BCEro pacKphIBAIOT Kak
HPETyCMOTPEHHBIE 3aKOHOM CPEJICTBa, He-
MOCPEACTBEHHO 00ECHEUNBAIOIINE TPABO-
MEpHOE MOBe/ICHHE CyObEKTOB OOIIECTBEH-
HBIX OTHOILICHUI.

B bonblioM TOJIKOBOM ClIOBape CO-
BPEMEHHOTO yKPAaWHCKOTO SI3bIKa CJIOBO
«o0ecreueHne» pacCMaTpPHUBAETCS B OCHOB-
HOM C TOUKH 3PEHHMS TPa)kKJaHCKOTO MpaBa
(obOecrieueHne McKa, OOSCIICUCHUE BBITION-
HEeHHUs 00sI3aTENbCTB), a TAKKE KaTeropuit
(hMHAHCOBOTO TIpaBa M MpaBa COLMAIBLHOTO
obecriedenust (oOecrieueHue JeHer, ooecre-
YeHHUE KPEHTa, COLHAIbHOE 00eCIICUCHHE).
B uactHOCTH, 107 «0becHeueHHeM UCIIO-
HEHHsI 00s3aTeNbCTBY IPHUHATO ITOHHMATh
«... CTIeNnaIbHbIE MEPHI MMYIIECTBEHHOTO
Xapakrepa, o0y kAarolye K TOUHOMY U He-
YKJIOHHOMY HCHOJIHEHHIO 0053aTeIbCTBY,
a TMOJ| «CONMATIbHBIM 00ECTIeUeHHEM» - CHU-
CTeMy TOCYIAapCTBEHHBIX MEPOIPHUSTHH,
HAIMpaBJICHHBIX HAa OKa3aHUE MaTepUaIbHOM

MOMOIIY TpakKAaHAM: HalpHMep, BBIILII
Ha TICHCHIO, 3a00Neny, yTpaTWiIu TpyIo-
criocobHocTh U Ap. B wactHocTH, TepMuH
«00eCIIeunTh» ITIOHMMAaeTCsl Kak oOs3aH-
HOCTb «IIOCTaBIISITh YTO-TO B JOCTaTOYHOM
KOJIMYECTBE, YJOBJIETBOPATH KOrO-TO, YTO-
100 B KAKUX-TO MTOTPEOHOCTSX)» MIIH «CO3-
JIaBaTh HAJIEXKHBIE YCIOBUS AN OCYIIECT-
BIICHUSI 4ero-1m0o; rapaHTHPOBaTh YTO-TO.
3amumare, OXpaHsATh KOro-TO, YTO-HUOYIb
OT OITACHOCTH.

OpHako, TepMHH «oOecIeueHue» J0-
BOJIHO YacCTO HCIOJIB3YeTCs] HE TOIBKO B
IOPUMYECKON JIHTEepaTrype, a Takke U B
YIIPaBIEHUECKOH, W IPaBOOXPaHUTEIBHOI
npaxtuke. [log 3THM MOHATHEM TOHUMAIOT
NpoLece JSHCTBHsI OOLIUX U CEIMATbHBIX
(TIpaBOBBIX, TMCHUXOJOTHYECKHX M YIIPaB-
JIEHYECKNX) TapaHTHH, BBICTYMAIONINX Kak
YCJIOBUSI U CPE/ICTBA JIOCTIDKEHHMS ITOCTaB-
JIEHHOM 1eru.

B nayunoii muteparype mox obecme-
YeHHeM KOHCTHTYLHMOHHBIX IPaB M CBOOOL
MIOHUMAIOT CHCTEMy MX OOeCIeueHUs, T.C.
cUCTeMy OOIIUX YCIOBUH M CIIEHANIbHBIX
(FOpHIMYECKUX) CPEICTB, OOECICUNBAIO-
MUX WX IPAaBOMEPHYIO PEATH3AIHIO.

B cBoto ouepens, M. I'ypeHko oTmeyaer,
41O oOecredeHre paB U cBOOO YeIoBeKa
1 TpaKAaHMHA CO CTOPOHBI TOCYJApCTBa
3aKOHO/IAaTeJIbHO ~ OMPE/ICICHO  CHUCTEMOit
CPEICTB, MPHMEHSEMBIX B JIBYX ILIOCKO-
CTSX: HapyIIeHHE TPaB M CBOOOJ, TO €CTh
CpPEICTB OXPaHBbI, U T€, KOTOPBIE TOMOTAIOT
HOPMaJbHOMY IIPOILECCy pean3alii IIpaB
u cBobon. K Takum cpencTBam OTHECEHBI
JIeHCTBHS, HAIpaBICHHBIE Ha MpeayIrpe-
JKJICHHE HapyIIeHHH TpaB W cBOOOX, Ha
JUKBUJALMIO MPUYMH, UX MOPOXKIAIONINX,
1 Ha yCTpaHEHUE MPETSITCTBUH MEIIAIOIIIX
BOCCTAHOBJICHHIO HApyIIEHHOTO IIpaBa, Ha
NpeKpalleHue MPOTUBO3AKOHHBIX ASHCTBUI
KaK IPEeIsITCTBHS PeaIi3allii KOHKPETHOTO
mpasa [10, c. 67].

OCHOBHBIM B XapaKkTepPUCTHKE IIPaB
yenoBeka, noxuepkusaer B. C. Hlagpun,
SIBIIIETCS TO, YTO OHU JOJDKHBI HAXOAUTHCS
IOJ1 3aLLUTON roCyapcTBa U 3akoHa. bonee
TOTO, JTIOOBIC CIIOPHI OTHOCUTEIIHHO ITPaB de-
JIOBEKa U TPaKAaHUHA JOJDKHBI paCCMaTpH-
BaThCsl KOMIIETEHTHBIM , OECIIPUCTPACTHBIM
1 HE3aBUCHUMBIM CYIOM , KOTOPBIH MOT ObI
MIPUMEHATH MPOIEAYPHI, 00eCIEeUNBAIOINE
TIOJIHOE PaBHOIIPABHE U CIPABEUIMBOCTD B
OTHOIIECHHUH IIHPOKOH OOIIECTBEHHOCTH U
OTKPBITOTO TIPOBO3IIAIIEHHS] IPHHSTBIX pe-
meHuit [9, c. 144 1.

B cBsI3u ¢ 3THM, ydIeHbIE OTMEYAIOT , ITO
JULs obecriedeHust IpaB ¥ CBOOO]] UesloBeKa
TOCYZIapcTBO: @ ) IyTeM IIOJOXKUTEIHHOTO
BIVSTHHSA CO3/IaeT YCIOBHS IS UX pealti3a-
1uu , 6) Orarogapst MPOBEACHHUIO MPOdUIIaK-
THKH MX HapyIICHUH OCYIIECTBISICT OXPaHy
B) IyTEM BOCCTAHOBJIEHHS HAPYIIEHHOTO
NPaBOBOTO CTaTyca M INPUBJICUCHUS Hapy-
mmTeNeld K IOPHIMIECKOH OTBETCTBEHHO-
CTH 3aIIUIIAET PaBa ¥ CBOOO/BI YEIOBEKA.
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Tak, H. . Mary30B oTmedaeT, 4To rpax-
JaHe, Kak HOCHTEJH MpaB, BBICTYNAIOT IO
OTHOULICHUIO K TOCYIApCTBY KaK YIIOJIHO-
MOYEHHBIE, a TOCYAaPCTBO 1O OTHOIICHHUIO
K HUM SBISIeTCS OOSI3aHHOM CTOPOHOM.
JIpyruMu CIIOBaMH, aBTOp OTMEUaeT, 9To B
9TOM CITydae Mepesi HaMU TUTTHYHbIE TPaBo-
OTHOUIEHHUS O0IIEro XapaKTepa, MOCKOIbKY
B HHX BCE )K€ He KOHKPETH3UPOBAHEI HEOO-
XOAMMBIE JETaNN B3aUMHBIX 00S3aTeNbCTB
UX Y4acTHHKOB [3, c. 112] .

Uro xacaercss oOecriedeHus! 3aIlUThl
MpaB YeIoBeKa M IPakJJaHIHA B yTOJTOBHOM
MPOU3BOICTBE, TO 3/1ECH 0COOYIO POJIb HTpa-
10T OpraHbl JOCYAeOHOTO paccleJOBaHM,
HPOKYpaTypsl U cyfa. JlesTeabHOCTh 3THX
OpraHoB N0 00ECIIEUECHHIO 3aIIUTHI IIPaB U
cBOOOJ MMEET BHEUIHIOIO M BHYTPEHHIOIO
CTOPOHY . BHEIIHs CTOpOHA JESTENBHOCTH
STUX OPraHOB XapaKTEepU3yeTcs TeM, UTO
OHH BBITIOHSIOT CBOM 3a4a4l U (QYHKIHH B
COOTBETCTBUH C 3aKOHOM, 3aIlUIIAIOT IIpa-
Ba YEJIOBEKA M TPAKIaHUHA HE3aBHCHMO OT
€ro MPOHCXOXKJIEHHs, UMYIIECTBEHHOTO H
HHOTO TIOJIOXKEHHSI, PACOBOM M HAIMOHAb-
HOM NPUHAUISKHOCTH, TPa’KIaHCTBA, BO3-
pacTa, si3bIka U 00pa30BaHUsI, OTHOLICHUS
K PENTUTHH, T10J1a, MOJUTHYECKHX W WHBIX
yOeKICHUIA.

BHyTpeHHSISI CTOpOHA JAESTEIbHOCTH
JAHHBIX OPraHOB XapaKTEepU3yeTcs TeM,
YTO OHM B IIPEJeTaX CBOCH KOMIETCHIIHH
BBITIOJTHSIOT BO3JIOKEHHBIE Ha HUX O0s3aH-
HOCTH U TIpaBa, NPHMEHSIOT Mephl (H3u-
YECKOTO BO3/ICHCTBUS, CTEIUAIbHBIE CPEl-
CTBa Ha 3aKOHHbIX OCHOBAHMAX, UCIIOJIB3Y-
0T IIPABOBBIE ¥ OPTaHU3A[OHHEIE ()OPMEI
U METOZBI TPU 00ECTICUEHNH 3aIUTHI MPaB
YeJIoBeKa 1 rpaXkJaHHHA U JIP.

B cBs3M ¢ 3THM, MBI HOJIAEPKHUBAEM
mHenue O. B. ConnareHko, KOTOpBI OT-
MeYaeT, YTO TaKhe OpraHbl JOJKHBI BBI-
HOJHATE CBOM 33/a4ll OECHPHCTPACTHO,
obecrieunBasi JUYHYIO OE€30MIAaCHOCTH 4e-
JIOBEKy, 3allMINasl ero npasa, IEeHCTBYsS B
mperienax cBOed KOMIETECHINH, B TOYHOM
COOTBETCTBHH C JCHCTBYIOIINM 3aKOHO/IA-
TenbcTBOM. Hapylienne 3akoHa He MOXET
OBITH OIPaBJAHO HUKAKIMH HCKITIOUNTEIb-
HBIMH OOCTOSTENHCTBAMM HIJIH YKa3zaHus-
MH JODKHOCTHBIX JHIL. J[ist obecrieuenus
0OIIECTBEHHOTO TOpsAIKa PaOOTHHKH Op-
raHOB BHYTPEHHHUX JIeJ JIOJDKHBI NPUHSTD
MepHI 110 TIPECEUCHUI0 IIPABOHAPYIICHUH
1 pa3o0nadeHus] MpaBOHApyIIUTENeH. 3a
HapylleHue TpeOOBaHMI 3aKOHa WM He-
HaJUIe)Kalllee UCIIOMHEHNE CBOMX OO0s3aH-
HOCTeH paOOTHMKM MUIIHIUHM HECYT OT-
BETCTBEHHOCTh B YCTAHOBJICHHOM 3aKOHOM
nopsinke [10, c. 25].

Taxk, no maenuto B. Tpodumenko, B me-
XaHM3M O0ECIIeYeHHs] OpraHaMH BHYTPEH-
HHX JIeJI IPaB YeI0BEeKa U TpakAaHNHA BXO-
JUT U BHYTPEHHAA CTOPOHA ACATCIBHOCTU
COTPYIHHMKOB B TpeZeNnax IpelOCTaBIICH-
HBIX MM TOJTHOMOYHI MO IPUMEHEHHUIO Mep
(hM3UYECKOTO BO3NIEHCTBYS, COLMAIBHBIX
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CPEJICTB U OTHECTPEIBHOTO OPYXHUs, BHIOO-
pa MpaBOBBIX U OPraHU3AIMOHHBIX (OpM, a
Tak)Ke METOJIOB TAaKOM JIeITeIbHOCTH. Baxk-
HO TOJBKO, YTOOBI COTPYIHHKH OPraHOB
BHYTPEHHHUX JIeJI CAMU HE HapyIIalH 3aK0-
HOB, ITpaB, CBOOO YeIOBEKa U rpaskIaHNHA
[11,c. IT].

Takum 00pa3oMm, B X0Je UCCIIEIOBAHNUS
YCTaHOBJICHO, YTO MpaBa, CBOOOJBI 4elo-
BEKa U IPaKIaHWHA TIOCTOSHHO HAXOISTCS
B IICHTpe BHUMaHUS MHOTHX cdep obmie-
CTBEHHOM ’KM3HU U IPAaBOOTHOLIEHUI.

BoiBoabl. C  y4yeToM H3JI0KEHHOTO
MOJKHO CJIEJIaTh BBIBOJI, YTO MEXaHMU3M 00e-
CIICYCHHMS TIPaB, CBOOOJ YeIOBEKA U TPaXK-
JTAHWHA BBICTYIACT CIUHBIM, IIEJIOCTHBIM 1
CaMOCTOATEIbHBIM MIPABOBBIM HHCTHTYTOM,
KOTOPBIH CJIe/yeT MOHUMATh KaK KOMILJIEKC
B3aMMOCBSI3aHHBIX, B3aHMOJICHCTBYFOLITHX
MIPaBOBBIX CMIOCOOO0B, CO3/IAIOIINX COOTBET-
CTBYIOIIME FOPUIUUCCKAE M (PaKTHICCKUE
BO3MOKHOCTH PEaJIU3aLUH 3aKOHHBIX TIPAaB,
cB00O/ YeI0BEKa U rpaskIaHuHA B rOCyAap-
CTBE.
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LEGEA 81 VIATA

AKTYAJIBHBIE ITPOBJEMbI
MPEJOCTABJIEHUS BECILIATHOHN
MPABOBOH MOMOIIUA U D®PEKTUBHOCTD
IMPABOBOI MTOMOIIHU 3AIIIUTHAKA TIPH
INPUMEHEHHUU HOBOI'O YI'OJIOBHOI'O
MHNPOLECCYAJIBHOI'O KOAEKCA YKPAUHBbI

C. ABJIAMCKUM,
AABIOHKT JOKTOPAHTYPbI U aAbIOHKTYPbI XapLKOBCKOFO HallMOHAJIBHOI'O
YHUBEPCHUTETA BHYTPCHHUX JCTI

SUMMARY
Analyzed the contentious issues of legal aid that the provision of free legal assistance
in the new Criminal Procedure Code of Ukraine, the ways and solutions to improve the

problem.

Keywords: legal aid, free legal aid, the defender, the Criminal Procedure Code of

Ukraine.

PE3IOME
TIpoananu3npoBaHbl ICKYCCHOHHBIE TPOOIEMBI IPE0CTABICHHS IIPABOBOH ITOMOIIH
MPEAOCTaBICHUE OECIIATHOM MPABOBOI MOMOIIH 110 HOBOMY YTOJIOBHOMY ITPOIIECCYalTb-
HOMY KOJICKCY YKpauHBI, IIPEIUIOKEHb] IIyTH PEILICHUS U YCOBEPLICHCTBOBAHUS JaHHOM

pOOIEMBI.

KaroueBble cjioBa: mpaBoBas MOMOIb, OecriaTHAs MPaBOBasi MOMOIIb, 3AIIUTHUK,
YronoBHbIN NpolecCyalbHbIA KOAEKC YKpPauHBI.

HocTaHOBKa npodaemnl.  Kax
MOKA3bIBAlOT HCCIEJOBaHMSA, Ha
NPOTSHDKCHUHU JICCSITH JIET B YKpauHe Mpo-
JoJDKaNcs  Ipouecc  pedopMHUpOBAHUSL
YTOJIOBHOTO CYAOMPOU3BOACTBA. Pesynb-
TaTOM JUIMTENIBHON paboThl CTaNo IMpH-
HSTHE HOBOTO YTOJIOBHOTO MPOIECCyallb-
HOro Kojekca Ykpaumubl (mamee - YIIK
Vkpaunst) [1]. Ilpu npusstuH HOBOTO
VIIK Ykpaunbsl 3aKOHOJATENb YUYUTHIBAI,
4TO TOCYAAapCTBO MPOINIO 4Yepe3 CIIOMI-
HOE BpeMs B XOJ€ CBOETO CTAaHOBICHUS U
pas3ButTus B 1enoM. IIpexnae Bcero, Hama
CTpaHa UMEET CBOM TPAJULUU U MOJICITH
OCYLIECCTBICHUS CYJOIPOU3BOICTBA, KO-
TOpBIE TaKKe YUYTEHBI IpU pedopMHupo-
BaHMM YroJIoBHOro mnpouecca. Ilo stomy
noBoay ciuenyer ormetuth C. Telimena,
KOTOPBIH TTOJYEPKUBAIL, YTO yCIOBUS 00e-
CIeUeHMs ITpaBa Ha 3allUTy Y HaC HAMHO-
TO IIUpE, YeM IIPUHSATHIC B aMEPUKAaHCKOM
mpase [2, c. 186-187], t.e. oTmeuaercs,
YTO NPU «BHEAPCHUM» B HalIE YyTOJIOBHOE
CYJIOTIPOHM3BOJICTBO «II€PETOBBIX ITOJIOXKE-
HUI IPaBOBBIX CHUCTEM 3amnajia) Mo 3allu-
T€ MpaB JMYHOCTH MBI CTPEMHUMCS OBITh
«BIIEPEAH IUTAHETHI BCeil», 3a0bIBast O Cy-
MIECTBEHHBIX OTIMYMAX Hamieil cyne6Ho-
IIPaBOBOM CHUCTEMBI U YCIOBHUSX, B KOTO-
pBIx oHa neiictByer [3, c. 50-53]. IToaTo-
MYy, Ha Halll B3I/, IIPaBUJIBHO OTMEYACT
B. Po3oBckwii, 4To 1paBo HE MOXET OBITH
BBIIIE, YEM HSKOHOMMYECKas CHUCTEMa H
ypoBeHb o0uiell KynbTypbl. [Tockonbky
HKOHOMHPKA YKpawWHBI HAXOJHUTCS B yIaj-
Ke, ¥ TIPABOBBIE AKTHI CIEAYET OPUCHTH-
posatb He Ha CIIA u SInonuto, a BeposT-
Ho Ha [lepy wmm 3ambuto [4, c. 37-38].

AKTYalbHOCTh TeMbl 3aKITIOUAETCS
B TOM, YTO JIOJIIO€ BpeMs B IIpoLiecce pe-
(hopMUpPOBAHHS YTOJTOBHOTO CYHOIIPOM3-
BOJZICTBA YUMTHIBAJINCH, [TIABHBIM 00pa3oM,
OIIBIT MOCTCOBETCKUX crpaH. [Ipu sToMm, B
OONBIIMHCTBE CIy4acB HE YYUTHIBAIACH
IpaKTUKa EBPOINEHCKUX ToCylapcTB, YTo,
10 HAaIlleMy MHEHUIO, ABJIAETCS 3HAYUTENb-
HBIM HeZocTaTKoM. LIeHHBIM JOMmKeH cTaTh
u onbIT EBponeiickoro cyza ro npasam 4e-
noseka (ECITY). Ecim Yipaunna B3siia Kype
Ha €BPOMHTETPAIHIO, TO HaYaBIIMICS MPO-
necc 0e3 rapMOHM3AlMH HAIMOHAIBHOTO
3aKOHO/IAaTETbCTBA C  3aKOHOAATEIHCTBOM
€BPONEHCKIX rocyapcTB OcTaeTcsl He pea-
nu30BaHHBIM. Takol peamusarmu TpeOyeT
MIPaBOBOM MHCTUTYT 3allUTHl M OKA3aHUS
FOPUINYECKOM MOMOILHU, KOTOPBIH SIBISIETCS
JIaBHEH, TIOCTOSIHHOM 1 OJIHOM 13 Oosiee co-
JIIHBIX TPaJUIMKA TPaBOBOW MOMOULIM CO
CTOPOHBI 3aIUTHHKA TpodeccHoHana.

Lenblo gaHHOM CTaThbM SIBISICTCS HC-
CIIEIOBAaHME AaKTyalbHBIX MpoOnmeM Oec-
IUIATHOM MPaBOBOW IMOMOIIH, & TaKKe 3¢-
(DEKTHBHOCTH TIPEIOCTABIICHUS IIPABOBOH
TIOMOIIY 3AIUTHUKOM B XOJI€ TPUMEHEHUS
JICHCTBYIOIIEr0 YTOJIOBHOTO MPOLECCyab-
HOTO KOZIeKca YKpauHBI.

H3no:xeHne 0CHOBHOIO MaTepuaJa.
Hctopuueckue cBeJeHUsS O JESATEIbHO-
CTH MPABOBOTO HMHCTHUTYTa aJBOKATYPHI
CBUJIETEIBCTBYIOT O TOM, YTO HEPBUYHbIE
4epThl ¥ GOPMBI UCCIIEYEeMOTO HHCTUTY-
Ta 3apOJMINCh B BHJE YaCTHOIPABOBOI
JeATeNbHOCTH. B YKkpanHe MHCTUTYT an-
BOKATyphbl, KaK CAMOCTOSITEJIbHBII IIPaBo-
BOWM MHCTHTYT, HAYMHAET CBOE PA3BHUTHE
¢ 1864 r. mocne nposeneHHs cyneOHOI



