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Summary

This article is dedicated to the legalization of the main legal professions. To which we include judges, prosecutors, lawyers and
notaries. Consider a foreign experience for admission to the profession in Russia, Poland, Italy, China, Cuba, Latvia, France, Bulgaria,
Georgia, Japan and other developed countries. Analysis of the legalization of the main legal profession in Ukraine, as well as the
prospects of Ukrainian legislation on the stage adaptation of the legislation of the European Union. Explained the procedures for
admission to the profession as a hierarchical system of recruitment, their high moral and ethical level of high social status in order to
protect the rights and freedoms and legitimate interests of individuals and legal entities.

Key words: lawyer, admission to the profession, legalization, notary, attorney, judge.

AHHOTAIUS

JlaHHast cTaThsl MOCBSIICHA JICTAIM3AIMH OCHOBHBIX IOPUINYECKUX MPO(ECCHid, K KOTOPBIM MBI OTHOCHM CyIIeH, IPOKYPOpPOB,
aJIBOKaTOB M HOTapuycoB. PaccMoTpum 3apyOexHbIil ombIT Aisi Jomycka kK npodeccun B Poccun, [Tonbime, Mranuu, Kurae, KyGe,
JlarBun, @panun, bonrapun, ['py3nun, Slnornu u qpyrux pa3BUTHIX cTpaHax. [IpoBexen aHanm3 jgeraau3anuy OCHOBHBIX IOpHIYC-
ckux npodeccuii B YkpanHe, a TAaKyKe HAMEUCHBI IIEPCIIEKTHBbI 3aKOHOATEIbCTBAa YKPAUHBI Ha ATAlle a/IallTallik K 3aKOHOJATEIbCTBY
Esponeiickoro Coro3a. McenemyoTes mpouetypsl I0ImycKa K pogeccun, Kak HepapXuueckast CHCTeMa KOMIUIEKTOBAHUSI, UX BBICOKUH
MOPAaJBHBIA ¥ ’THIECKUI YPOBEHB BEICOKOTO COIIMAIBHOTO CTAaTyca C IEIbI0 3aIIUTHI IIPaB M CBOOO/ M 3aKOHHBIX MHTEPECOB (U3MUe-

CKHX U IOPHINYECKHUX JIULI.

KuroueBbie ciioBa: aZIBOKaT, IOITYCK K aJIBOKaTCKOM JACATCIIBHOCTH, JICTaJIu3alus, HOTapuycC, aABOKaT, CyAbsl.

Formulation of the problem. The
importance to develop legal state
and the role of lawyers in our society is in
the peculiarities of admission specialists
with a law degree, to the profession, such
as judges, prosecutors, attorneys and
notaries.

Therefore, granting permission
to commence operations involves
additional procedures related to the
legalization of a certain specialty, for
the passage defined by law. A foreign
experience is constantly updating,
improving, and this study is relevant
and has both theoretical and practical
importances to distinguish positive
elements and identify ways how apply it
in our country for Ukraine.

The condition of research. The
study is based on work of such Ukrainian
scientists as: V. Averyanov, O. Bandurko,
Bytyaka Y., A. Berlacha, V. Bevzenko,
V. Halunka, A. Komzyuka, V. Komzyuka,
T. Kolomoytsya , W. Malyarenko,
V. Olefir, J. Shemshuchenko, S. Fursy.
But international experience has not been
analyzed.

The main material. Status of judges
determined in almost all major laws
where legislators support the principle
of appointment. Note that the act of
appointment — a reasoned decision of the
authorities, which is built on the legally
regulated procedure of professional
selection, preceded vocational training
and strict rules passage levels judicial

career. In Italy and France, in particular, is
performed on a constitutional basis.

In any case, the process of forming
the judicial corps has two stages: the
previous and the immediate. The first
step is the selection of judicial candidates.
Note that almost in all countries are
very high requirements that apply to the
professional development and training,
education, age and the high moral
character of applicants. For example, the
Constitution of the Russian Federation
(Article 119), put forward following
requirements to candidates for judicial
office: nationality, higher legal education,
professional experience in the legal
profession for at least five years, reaching
25 years of age. In Germany, mentioned
law provides to add two exams at
availability of legal education and passing
a special legal training (Section 1, § 5).
More high demands to the persons, who
claim for positions in the higher courts.
For example, in Germany for the election
of judges of the Federal Constitutional
Court candidate must attain 40 years of
age, have the right to be elected to the
Bundestag, pass qualifying exams. In
Russia, a candidate for a similar position
should possess a higher qualification
in law. Availability of academic degree
facilitates access to position of the judge.

The right and duty of selecting
candidates, as a rule, belongs to body of
magistracy (Spain, Italy, Poland, Romania
and France) or the Ministry of Justice and a

special qualification commission (Austria,
Russia, the USA, Hungary, Germany, etc.)
or proper judicial authorities (in the UK
judicial candidates recommended Lord
Chancellor’s office, Japan judges of lower
courts are chosen by the Supreme Court).

The second stage involves the
procedures of direct appointment or
direct election of judges. In most of
the developed democracies judges are
appointed. The importance attached
assembly appointment, evidenced by
the fact that in many countries, such
as Austria and France, this act within
the competence of the President. In the
United States federal judges appointed
by the President with the consent of the
Senate. Polish Constitution provides that
judges are appointed by the President on
the proposal of National Polish Judicial
Council (Article 179). In Germany,
the bulk of federal judges and judges
appointed by the Land Ministry of Justice.
In Japan, judges are mostly appointed by
the government, and justices of the peace
(non-professional) are appointed by the
Lord Chancellor in the UK.

Quite common is the formation of
judges’ collegiums through elections
(Bulgaria, Czech Republic, etc.). In
addition, (albeit in different ways), the
members of the jury, courts and people’s
assessors are also elected.

The constitutions and specific laws
in foreign countries are often indicated in
such terms as the period of appointment.



NOIEMBRIE 2013

For example, in Georgia’s and Japan’s
appointment is for 10 years, Moldova
— initially for a fixed term, and then —
indefinite [1].

In the considered countries procedure
of legalization judges is by appointment,
which has two stages: preliminary and
immediate. In the Ukrainian context on
a post of judge the appointment too. But
the appointment of judges for the first
time to the President of Ukraine for 5
years and the appointment to a permanent
post shall Verkhovna Rada of Ukraine.
This procedure appointment is highly
formalized, making it difficult admission
to professional judges.

In Latvia, the legal profession
regulated by law, which takes the Saecima
(Parliament) of Latvia. Except in the
Law on the Bar, there are also laws on
courts and notaries. Lawyers who have
legal practice, licensed by the Ministry of
Justice of Latvia, with some limitations
of rights. General principles of activities
of attorney Advocacy Act regulate
professional activities and organizational
activities of lawyers. Activities of
attorney — an integral part of the justice
of the state. Lawyer — Professional and
independent of its representative who
provides legal assistance to individuals
involved in court proceedings and the
preliminary investigation, and performs
other legal actions. Only lawyers who
took the oath and their assistants are
allowed authorized to act in court as
lawyers. Law on Advocacy provides to
become attorneys must: — be a citizen of
the Republic of Latvia — reach the age of
25, to get a law degree at the University of
Latvia or any other higher institution that
is equivalent to it — be fluent in the state
language — for at least 5 years work out as
a judge, investigator, prosecutor or Tutor
at the Faculty of law of the University
of Latvia, or a lawyer in public office or
local authorities, or other organizations,
agencies, or in private industry and gain
practical experience in the application of
legal knowledge or assistant attorneys
and to the court a sufficient number of
cases and pass examinations offered by
council attorneys, and reveal to them their
knowledge and skills. Persons wishing
to be admitted to the jury lawyers must
submit an application for Council and
other documents which indicate that there
are no barriers to adoption. According to
the procedure should be clarified official

activity attorney and his moral character.
List of persons who have submitted the
documents sent to all coaches practicing
attorneys in each judicial region. If the
test ended with a positive outcome for the
applicant, the council by secret majority
vote decides. Council Decision attorneys
to reject an application for membership
for procedural reasons may be appealed
to the court in accordance with the
procedure established by law on the Bar.
If the applicant has been denied for a
substantial reason, so the board’s decision
is not appealable.

By law, the legal profession is defined
asaliberal and independent. This definition
creates a right to specific organizational
forms of professional activity, legitimate
and separate from the state, which is
an effective means of municipality
and security. To become a lawyer, you
must either have French nationality or
citizenship of one of the common market
under conditions of mutual recognition of
diplomas. Foreigners must meet a number
of specific requirements and pass the test.
A person claiming to be a lawyer, cannot
be convicted for acts that are incompatible
with the dignity and integrity, as well as
serious disciplinary or administrative
offenses or penalties in connection with
the bankruptcy, it cannot be engaged in
activities that are incompatible with the
legal profession (for example, to be an
entrepreneur). Candidate for must: have
a law degree (Master’s degree right),
pass the entrance exams (two written and
one oral) in regional training centers that
operate under the auspices of the advocacy
and the High School, there burring year
learn theoretical course and learn undergo
practical probation, pass exams (one
written and three oral). When observing
these conditions, a young lawyer received
the Order Association (Board) and
recites the oath as follows: «I swear, as a
lawyer, to function with dignity, honesty,
regardless, honestly and humanely». Then
a young lawyer has to have a two-year
internship in the specialty and receiving
certificates. Only after that his name is
listed as a full member of the Order. Bar
Association are making great efforts to
organize high-quality theoretical training
(one year), training (two years), and then
the training of lawyers that practice.

Becoming a lawyer can each Italian
citizen who has a law degree. After
submission of candidate statements
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include it in the register trainees and he
begins to work under the guidance of
an experienced lawyer — a mentor who
introduces him to litigation and other
matters. After a year of internship trainee
receives a certificate that allows him to
work independently, usually in simple
categories of cases.

Successfully worked for a year,
the person can pass the exams to be the
prosecutor, giving him the opportunity
to practice in the appellate courts of the
judicial district in general where the
person resides, and only after six years
of experience and success in exams
prosecutor receives the status rights
lawyer working throughout the country.

Note that the overall organization of
legal education and training of lawyers
— future lawyers and judges in Italy has
been the Supreme Council of Magistracy
(it — the highest judicial body), which is
subordinate to the Ministry of Justice [2].

In Ukraine admission access to
the profession of lawyer is providing
qualification commission of advocates
that check compliance with laws that
apply to lawyers. It holds a qualifying
exam (which consists of a written and
oral exam) and check out the hands-on
experience of legal practice through an
internship with a practicing lawyer. This
greatly complicated the procedure of
admission to the Bar and at the same time
puts high professional requirements for
persons wishing to become lawyers.

In Ukraine access to profession
of lawyer is providing qualification
commission of advocates that check
compliance with the requirements of
individuals who are law to lawyers. It
holds a qualifying exam (which consists
of a written and oral exam) and check out
the hands-on experience of profession
of lawyer through an internship with
a practicing lawyer. This greatly
complicated the procedure of admission
to the Bar and at the same time puts high
professional requirements for persons
wishing to become lawyers.

The term "prosecution" (from the
Latin. Rrocuro — take care to manage)
means the state agency that oversees the
precise execution of the laws, rule of law
and to bring offenders to justice.

In some countries, prosecutors
operating within the executive (Denmark,
Egypt, Italy) and the judiciary (Hruziya.
Lithuania and SH.) Acts as a body that
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is accountable to and controlled by a
highly collective state and party organs
of the state (China, Cuba, North Korea),
or non-existent (Vatican, Qatar, Kuwait).
Yet in most countries, as in Ukraine,
prosecution does not apply to the
legislative, executive or judicial power. In
the scientific and academic literature it is
sometimes referred to as an independent
branch of government, including control
and supervision, although this assertion
requires further study [3].

Prosecutors in France — a centralized
system of which is headed by the Minister
of Justice. Each court of appeal is has
the Attorney General and his assistants,
the chief of which is the title of general
counsel.

The Prosecutor Generate is supported
the prosecutions in the general court and
jury. Prosecutors formally involved in
civil proceedings in the courts of any
jurisdiction. Functions of the prosecutor
of Court of Cassation limited his
appearances in this court.

Official’s prosecutors are similar to
judicial corps: they both called as the
magistrates, they receive the same training
and during career move in according to
prosecutors to judges and vice versa.

Future judges, prosecutors, lawyers
and notaries are required to pass a total of
4 years of training after passing the final
exams they become licensees of law.

Anyone who wants to be a magistrate
must take the exam committee, after
which he was permitted to study at
the National School of Magistracy in
Bordeaux (annually received up to 200
students). They receive state grants for 2
year course. During the training, they also
probation in court and prosecutor’s office.
After passing the final exam graduates
(aged less than 27 years old) holding
public office. Based on assessment by the
distribution of selected positions. Career
judges heavily depend on the decision of
the central committee, which deals with
promotion. In the committee includes
representatives of the Ministry of Justice,
judges who hold high positions [4].

The system of organs of prosecution
of Ukraine is territorial and specialized
organs of prosecution. Which carry out
the Indictment, representative control
and supervisory functions in the state.
Therefore, there are some special
requirements for persons wishing to work
in varying public prosecutor’s offices.

Development of notary activities in
Ukraine generally meets the trend towards
adaptation of Ukraine to the European
Union, and therefore cannot be isolated
from the European and world community.
The experience of foreign colleagues
notaries Ukraine should be considered
in the context of solving two important
national goals: First — the construction
and development of an effective system
of protection and enforcement of private
notaries public in Ukraine, and secondly
to ensure the safety and protection of the
rights of citizens of Ukraine abroad. That’s
why the national notaries, as indicated
by O. Loboda, should be aware of major
trends and changes in the notary’s practice
of European countries [5].

In their researches, O. Loboda
analyzed the organization and notarial
practice of European countries like
Austria, Germany, Belgium, Netherlands,
Greece, Spain, Italy, France and
Switzerland [6].

So, an applicant for the post of
Austrian notary must have a law degree
and 7 years of professional experience
in the specialty. Replacement vacant
position of notary public by the Ministry
of Justice on the recommendation of the
Chamber of Notaries and on the results
of the contest. Once approved as a notary
is automatically included in the Chamber
of Notaries, Notary that integrates
several areas, control their activities.
Rewards notaries in Austria is also strictly
controlled and defined in relation to the
value of the object agreement. Besides
the basic functions — attestation acts of
legal significance. Austrian notaries act as
a court commissioner — are heirs in court
and prepare for trial hereditary cause.

German practice of admission to
the notarial profession is more liberal.
Candidate for the post of notary has must
over 7 semesters to get a law degree
and pass the first state exam (in Ukraine
is a bachelor’s degree), two years of
legal practice and make a second state
exam [7]. Otherwise, the organization of
notarial activities in Austria and Germany
are the same.

More liberal should be recognized
for admission to practice a profession
in Belgium. So, a candidate for notarial
activities in Belgium must obtain a law
degree within 5 years (Ukraine this
specialty’s degree) and a notary education
within 1 year (Ukraine is a master’s
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degree), pass a three-year probation
after which the Belgian king appoints a
lawyer the position of a notary without
competition.

A striking example of administrative
regulation notarial activity is Italy. Thus,
the professional organization of notaries
includes the National Council of Notaries
(higher level) and district council notary.
Notary activities controlled by the public,
notarial district councils, prosecution,
Tribunal National archival management,
cost notary services strictly regulated
tariffs and so on. The candidate notary
must verify not only the qualification (two
years training at the notary’s office, the
victory in the annual national competition,
etc.), but also their own financial stability
(entrance fee to the money or property,
to open their own notary office, register
notary activity, get seal of notary).
Retirement age notary set to 75 years, but
as early as age 65 if 20 years of work of
the notary in Italy could receive a pension
from the National Notary Service.

A candidate for a notary in Spain
should make separate exams in civil,
commercial, collateral (real estate),
notary, administrative law and process.
Each exam includes both theoretical and
practical tests. After a successful exam
candidate to notary public is allowed
to participate in the competition and
if he wins, he gets diploma notary on
behalf of the King of Spain. Significant
organizational and structural differences
Notary Spain is different, as in other
European countries created central
notaries — National Council of Spanish
notaries with the relevant authorities and
the regional Chamber of Notaries.

The Notary of France has one
significant  difference  from  other
European countries — Notary position can
be inherited. In another administrative
regulation notary activity meets the basic
principles of access to the profession of
notary.

In Ukraine to determine the level of
professional training of individuals who
intend to engage in notarial activities, the
Ministry of Justice of Ukraine formed
the High Qualifications Commission of
Notaries. Also, there are specifics about
the exercise of private notary activity.

Conclusions. Thus, the analysis of
the legislation of the Russian Federation,
the Federal Republic of Germany, Spain,
Italy, Poland, France, Bulgaria, Georgia,
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Japan, Great Britain, Latvia, China, Cuba,
Vatican, Belgium, Greece, Switzerland
with respect to features access to basic
legal specialties: judges, prosecutors,
lawyers and notaries, at the stage
adaptation of Ukraine to the European
Union.

Here are observed the procedures for
admission to the profession, forming a
hierarchical system of recruitment, their
high moral and ethical level of high social
status on purpose the rights, freedoms and
lawful interests of individuals and legal
entities.
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O IMCHHO3UTUBHOCTH MPABOBBIX HOPM

Oxcana [TAJIUM,
acupaHT Kadenpsl prrocopun
HanmonasnbHoro yHusepceurera «Onecckas FOpUARYecKas aKkaaeMus)

Summary

The article is devoted to the optionality of legal norms in its broadest sense. Every
law, like any legal norm, contains its disposition as an instruction how to proceed in
terms of the hypothesis and its provision. Due to the form of fixing the desired behavior
of the subjects of the law we consider a special kind of norms which is optional. The
article pays attention to the broader meaning of the terms «disposition», «optionality»,
which refers to the measurement of the degree of feasibility and legal empowerment.
In this broader understanding each norm of law not only contains optional part but
generally is optional. The author believes that without considering the optionality of
legal norms and behavior of the subjects of law, effective law-making and effective
enforcement are impossible.

Key words: disposition, optionality, opportunity, victimhood.

AHHOTaNMA

Crathsi HOCBSIIEHA UCCIIEIOBAHHIO TUCIIO3UTUBHOCTH ITPABOBBIX HOPM B €€ IINPO-
KOM IoHMMaHuH. Kax bt 3aK0H, Kak 1 Jir00as mpaBoBasi HOPMa, COJAEPIKUT CBOIO JIUCIIO-
3ULHUI0 — MPEANUCAHUE O TOM, KaK CJIETyeT MOCTYNaTh B yCIOBUSAX, MPETYCMOTPEHHBIX
B TUIOTE3¢ JaHHOW HOPMBL [10 (hopMme 3aKperieHus )KeJIaeMOoro MOBe/ICH S CyObeKTOB
npaBa BBIJCIAIOT CIICHUAIbHBIN BHJ] HOPMbI — AUCIIO3UTHBHBIN. B cTarbe oOpamaercs
BHMMaHHE Ha 00Jiee MIUPOKUI CMBICI TEPMUHOB «IUCIIO3UIIUA, «IUCTIO3ULIIOHHOCTDY,
KOTOpPBII KacaeTCs U3MEPEHUs CTEIICHU OCYILECTBUMOCTHU IIPaBOBBIX BO3MOKHOCTEH. B
3TOM IIUPOKOM MOHUMAHUY KaK/as HOpMa IIPaBa B LIEJIOM JIUCIIO3ULIMOHHA, @ HE TOJIBKO
COZICPIKUT TUCIIO3UIIMOHHYIO YacTh. ABTOpP CUHTAET, UTO Oe3 ydeTa JUCIO3UTHBHOCTH,
KaK CaMHUX IIPABOBBIX HOPM, TaK M TOBEICHUS CYObEKTOB IpaBa, HEBO3ZMOKHO 3 hex-

TUBHOE NIPABONPHMEHEHHE.

Knrwueble cjioBa: JUCIIO3UIHA, TUCIIO3BUTUBHOCTD, BO3BMOKHOCTb, BUKTUMHOCTb.

HOCTaHOBKa npodaemsbl. Yacto
BO3HHUKAIOT CHUTyallUd, B 4acT-
HOCTH, Ha CTA/INH 3aKOHOTBOPYECTBA, KOT-
Jla Ype3BbIYAIiHO BaXKHO ONpPEIEInThb, Ka-
KOBa K€ BEPOSITHOCTb OCYLIECTBUMOCTHU
MIPaBOBOM BO3MOYKHOCTHU, 3aJIOKEHHOW B
TOM WJIN UHOM 3axkoHompoekTe. Kazanoch
Obl, NIPUHATHE 3aKOHA — ATO U €CTh OCY-
IIECTBICHUE TIPABOBOH BO3MOKHOCTH, €€
«Matepranm3ars». OIHaKko fanbHeHIas
cynp0a MpUHATON 3aKOHOIATEIeM HOPMBI
MOXKET OBITh Pa3HOW: OHA MOXKET yCHeml-
HO (PyHKIMOHUPOBATh, MOXKET OKa3aThCS
HeNeHCTBYIOIE, a MOXET MOPOXKAaTh
TaKHe BO3MOXKHOCTH, KOTOpbIe HE ObLIM
HPeyCMOTPEHbI 3aKOHOATEIIEM.

AKTYaJIbHOCTh TeMbl 00OCHOBBIBA-
€TCsl HeNCCIIEI0BAHHOCTBIO TEMBI, TaK KaK
BOIIPOC O JMCIIO3UTHBHOCTH IPABOBBIX
HOpM He paccMoTpeH. B dunocopun npa-
Ba NOHATHE IUCHO3ULUH TAKXKE HE ObLIO
NPEeIMETOM CIEIHATLHOTO UCCIICI0BAHUS
U OCTAETCS HEIPOSICHEHHBIM.

Cocrosinue wucciaegoBanusi. OOpa-
MIAJNCh K W3YYCHUIO MOHSATHS ANCIIO3H-
nuu Takue ydenele, kak K. Ilommep, H.
I'yamen, I.M. Apmcrponr. Takxke cieny-
€T OTMETUTHh 3HAYMMOCTBH HCCIICTOBAHUH
I1.K. I'peuko, KOTOpEIN paccMOTpen BO-
MIPOCHI O PEATEHOCTH, AEHCTBUTEILHOCTH

JINCTIO3UIININ, a TaK)Ke CTENEeHb WX BIIHS-
HUS HAa HAy9HYIO KapTHHY MHpa B IEJIOM.

easlo u 3amaveil HacTosmIel cra-
TBU SIBIIIETCSI PAacCMOTPEHHE BOIIpoca
0 JICTIO3UTHBHOCTH TPABOBBIX HOPM, a
TaK)Ke AWMCIO3UIMH TIOBEICHUST CyObek-
TOB TIPAaBOOTHOIIEHHH, 4TO OY/IeT CII0Cc0o0-
CTBOBATh MPaBHIbHOMY U 3(pheKTHBHOMY
MIPaBONIPUMEHEHHUIO.

H3nokeHne 0CHOBHOIO MaTepuaJa.
Kaxpiii 3aKoH, Kak u Jr00as mpaBoBast
HOpPMa, COJICPXKUT CBOIO AHMCIO3UIHIO
— MpEeANUCAaHNE O TOM, KaK CIIeIyeT MO-
CTYyIaTh B YCJIOBHUSX, MPENLYyCMOTPEHHBIX
B TUIIOTE3€ JaHHOW HOPMBI, TO €CTh ITO
Ta 4acTh HOPMBI, B KOTOPOH yKa3bIBACTCS
CcaMO TIPAaBHWJIO TOBEICHHS, FOPHIUICCKHI
BBIp@XKAOIICe FOPHIUYCCKHUE TIpaBa H
00sI3aHHOCTH.

Ho ectp 1 Gonee y3koe MoHMMaHHE
nucrio3uTUBHOCTH. [lo dopme 3akperure-
HUSl JKEJIaeMOro TIIOBEJCHUSI CYOBEKTOB
MpaBa BBIACISIIOT CIICIUAIbHBIA B HOP-
Mbl — paucno3uTHBHBIA. [lox maucmosu-
TUBHBIMM HOpPMaMH IIpaBa MMOHUMAOTCS
HOPMBI, B KOTOPBIX YKa3bIBAaeTCsl HA OMpe-
JICTICHHBIN BApUAHT TIOBEJICHHsI, HO JOIY-
CKAaIOT U JIPYroil BapuaHT: OHU MO3BOIIS-
FOT CTOPOHAM PEryIHPYEeMbIX OTHOIICHUIT
CaMUM OIPEesSITh paBa U 00SI3aHHOCTH



