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Summary

The article traces the genesis of the concept discretionary power, scientists analyzed in terms of the legal nature discretionary
powers, argues that unlike capacity , an element of which is the ability of a person to change his action only own legal scope, content
discretionary power is able to unilaterally change a foreign legal scope, given the definition of discretionary power law as a form of
subjective legal possibility of intervention in the foreign legal sphere in order to achieve legal results by single vote.
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AHHOTaUsA

B crarbe npocnekuBaeTcst pa3BUTHE MOHATHS «CEKyHJApHOE MPaBO»; MOJAAIOTCS aHAIN3Y TOUKH 3PEHHUS yUEHBIX Ha MPABOBYIO
IIPUPOALy CEKYHIAPHBIX IPaB; JIOKA3bIBAETCA, YTO B OTIMYHE OT IPABOCHOCOOHOCTH, 3JIEMEHTOM KOTOPOW SIBIISIETCS BO3MOXKHOCTD
JIMLA CBOMM JEHCTBHEM M3MEHSATh TOJIBKO COOCTBEHHYIO IIPAaBOBYIO Cdepy, COIEpKaHHE CEKYHIApHOTO IpaBa COCTaBISIET BO3MOXK-
HOCTb B OZHOCTOPOHHEM MOPSAKE H3MEHATH Uy:KYIO IIPaBOBYIO cepy, JaeTCs aBTOPCKOE OIPEIEICHUE IOHATHS CeKyHIapHOTO IIpaBa
KaK Pa3HOBHIHOCTH CyObEKTHBHOW MPABOBOI BO3MOXKHOCTH BMEIIIATEILCTBA B UYXKYIO IIPABOBYIO Cepy C LIENbIO JOCTHKEHHS ITPaBO-
BOTO pe3yNbTaTa MyTeM OJHOCTOPOHHETO BOJIIEU3bsIBICHHUS.

KiroueBblie ciioBa: ceKyHIapHOE NPaBo, IPABOCHOCOOHOCTh, CyOBEKTHBHOE IIPABO, IPaXKIAaHCKHE IPABOOTHOILICHUS.

oreword. There exist
diametrically opposite points

of view on the concept of discretionary
power in modern scientific literature.
Some scientists deny existence of these
powers [20, p. 113-130], others do not
use this concept at all, although they
agree that for progressive development
of civil circulation participants of civil
legal relationships are provided with
opportunities to acquire and exercise
those powers that although not given to
them directly, but not prohibited by law
[17, p. 58, 74, 79]. But there is a group of
scientists who consider it to be appropriate
to introduce a category of discretionary
power into system of civil law categories
[18, p. 42-44], the legal nature of the latter
is grounded in different ways. Some of
them believe that it is subjective civil
law [7, p. 12], while others think that it is
underdeveloped subjective law [5, p. 70-
73], still other believe relate discretionary
power to persons powers [19, p. 99-112];
still others refer it to the legal possibility
of a unilateral expression of will to cause
origination, modification or termination
of civil rights and duties [8, p. 68-72] etc.
The relevance of the study is that

in recent years discretionary powers are
subject of scrutiny of research scientists.
Scientists are trying to identify new legal

possibilities that would give the holder
more freedom of action — and what are the
discretionary powers.

The task of this scientific article is to
analyze the becoming and development
in doctrine of civil law the categories
«discretionary power».

Body. In order to determine the
concept of discretionary power we would
like to retrace the origin and development
of this concept in the doctrine of civil law
in Germany, where the abovementioned
term was used for the first time, and also
in Russia and Ukraine, where in recent
years, views on the need for this category
are more and more widespread. The choice
of these countries is not accidental since
their law refers not only to the common
law family of continental European law,
but also to its total Germanic branch. But,
as it is correctly stated in the literature, it
should not be forgotten that the historical
and certain civil law proximity of these
countries do not mean their identity.

The category of «discretionary
power» owes its appearance to the study
of the legal nature of subjective law,
as a legal opportunity of subject of law.
Such researches were actively conducted
in the late XIX century by German
scientists of civil law. As a result, there
were developed several approaches to

* In scientific literature Ukraine, Russia and some other countries is used the term «cexynoapmoe npa-
60x». However romance literature there is a common term diritto potestativo, droit potestatif and that can be
translated as «cexynoapnoe npaso» and as the power «discretionaryy. The doctrine of civil law in Germany
also used the term «Gestaltungsrechtey or «Sekundare Rechtey. However, in any case, the etymological
origins of the term come from the word «powery. In this paper we use the term «discretionary power»
implying the «cexynoapne npasoy, which is used in the scientific literature in Ukraine and Russia.

understanding of subjective law. Thus, B.
Windscheid believed that it is the rule of
the will of the authorized person [3, p. 99],
R. Jhering considered it to be guarded by
positive law interest of the individual [14,
p. 301-321, 358]; L. Enneccerus thought
subjective law to be the rule of a person
in certain relationships [21, p. 244]. But
scientists were unanimous to believe the
existing subjective law may have certain
characteristics. For example, E. Becker
singled out the so-called negative laws
(they were called countervailing power
[2, p. 183]), he attributed to them right
to dispute, right to offset counter claims,
right to refuse of contract, to break a
contract, right to divorce. E. Becker
regarded them as subjective, since the
application of these rights depended on
the will of the authorized person, and
their only feature was in the fact that each
of them could prevent the existence of
the rights of another person, eventually
stopping, neutralizing or limiting the right
of another person [1, p. 209].

Undoubtedly, the study of the
subjective nature of law had its own
peculiarities. If B. Windscheid and E.
Becker turned their efforts to find criteria
that would distinguish certain types of
subjective law, other scientists analyzed
the content of the subjective law.

Thus, already at that time scientists
had different views on the legal nature
of the legal capacity of individuals and
their correlation with subjective law.
Subsequently, E. Zitelmann united
separate groups of legal possibilities,
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which were by then well-known to civil-
law doctrine, into general category of
legal opportunities law. He attributed
right to appeal, right to inherit, right to
purchase, right to terminate a contract
unilaterally, right to approval of the
transaction, right to competency of
contractual representative, right of
appropriation of ownerless things,
mortgage rights, right of waiting etc.
He believed that all these rights have a
common feature — the legal possibility
of authorized person to generate an
opportunity for themselves or for third
parties certain legal consequences or
prevent the onset of unfavorable legal
consequences by means of expression of
will [4, p. 258]. In terms of above, it can
be stated that E. Zitelmann apprehended
B. Windscheid’s point of view regarding
the fact that authorized person’s will
is crucial to the creation, modification
or termination of subjective law [3, p.
99]. But, unlike B. Windscheid didn’t
single out a separate group of rights of
legal possibility since the characteristics
of the latter actually coincided with his
notion of subjective law, E. Zitelman
emphasized that this group is a
derivative of human nature, as it implies
the existence of major subjective laws
[4, p. 20].

Integrated study of legal possibilities
rights was held by E. Zekkel. Scientist not
only specified their composition, but called
this group of human «Gestaltungsrechte»
(«set  right», «constitutive right»).
Motivation is quite logical: the legal
possibility is peculiar to any subjective
law; hence the allocation of rights of
legal capacity is meaningless. Besides
E. Zekkel singled out the characteristics
of Gestaltungsrechte as  subjective
rights, content of which is the ability to
set (turn) the specific legal relationship
by committing a unilateral transaction;

he also developed classification
Gestaltungsrechte [13, p. 211].
Opponents  of  Zekkel’s  theory

attributed to its shortcomings, firstly, the
lack of justification of how the will of the
person, that is directed to the emergence
of his own rights and obligations and is
traditionally covered by the category of
capacity, into a «set right», «constitutive
right» and, secondly, the absence of
element interference of in someone else's
legal sphere among the characteristics of
Gestaltungsrechte.

However, it is considered that Zekkel,
first, did not consider «Gestaltungsrechte»
as capacity, because legal possibility
(capacity — P.G.), which is endowed with
any person, is not an authority; each
subjective right is the right-advantage, this
is something more than anyone or most
of them can do, an opportunity which
does not belong to others. Secondly, the
absence of the element of interference in
someone else's legal scope could not be
referred to him as a constitutive feature of
«Gestaltungsrechte», only because these
rights, as noted earlier, he divided in two
groups: the right of interference, which
is the result of foreign intervention in the
legal sphere (for example, termination of
interest-free loan agreement, contesting
the contract giving gifted offset,
counterclaims uniform requirements, etc.)
and seizure law, the rights that directly
affect their own legal cause or scope like
a reflected influence on foreign sectors
(e.g., right to make heritage, termination
of guardianship due to cancellation
of a decision on declaring a person
incompetent, and in this regard the status
of tutor).

Some work to refine the selection
criteria for group rights that Zitelmann
marked as rights of legal possibilities,
and Zekkel as Gestaltungsrechte, later
was done by other scientists of civil
law. In particular, the notion «Sekundare
Rechte» («discretionary power») firstly
was introduced by A. F. Tur, believing
that it will be generic with respect to
«Gestaltungsrechte» of E. Zekkel, by
selecting this constitutive feature of
these rights as an element of foreign
interference in the legal sphere, and the
sole of such interference. However, he
did not include capture rights into the
discretionary power, which were part of
Zekkel’s «Gestaltungsrechtey.

According to Tour’s theory, rights
which are the object of creation,
modification or termination of human
domination over individually-defined
things (property rights) or the behavior of
the obliged person (obligations Law) are
discretionary power as the existence of
subjective rights is assumed (domination
—P.G.), which are their object.

Summarizing the above, it should
be noted that in the doctrine of civil
law in Germany to describe the general
structure of legal opportunities of
people different terms are used, they are
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«Gestaltungsrechte» (E. Zekkel) and
«Sekundare Rechte» (A. F. Tour). Theory
of discretionary is characterized by the
following:

- Discretionary powers are secondary
laws that may cause the arise, modification
or termination of other basic rights in a
foreign field of law;

- Its content is the intervention in
a foreign legal sphere, and unilateral
intervention;

- Passive subject is deprived of duty;

- Discretionary power can not violate,
namely legally prevent its implementation
actions individual granted right.

Along with this, the search for
answers to questions about the legal
nature of discretionary power continues in
doctrine of German law event in modern
conditions.

Excursus into doctrine of German law
is done with one purpose to compare used
by it the category of discretionary power
with category with the same name in the
doctrine of Russian and national law.

Pre-Soviet scientists didn’t use
the notion «discretionary power», but
as German scientists solved problems
related to subjective law and its structural
elements, capacity, treating in different
ways to determine the nature of these
categories. A. Worms was first known
to mention discretionary powers. He
believed that there are powers of persons
that do not fall under such categories as
characteristics of capacity and subjective
right and having analyzed the legal
relations arising from the issuance of a
promissory note in which the payee is not
listed, he concluded that the issuance of
a promissory note is a verbal agreement
complicated by such obligations as
agreement required draft form (the
document does not include all details of
the promissory note). The legal nature of
right, of the person who has promissory
note, is an opportunity to add those
details, which it is lack, was described
by scientist as competence, and aimed at
changing the legal status of the person,
since its implementation turns promissory
note form into promissory note. A. Worms
believed that the legitimacy of the category
of subjective rights, which German law
defines as a type of additional rights,
namely “Sekundare Rechte”, enabling the
person to their unilateral expression of
will to change the legal status of another
entity. This scientist came out of number
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of rights to change the legal status is
very large, for example, the right of the
recipient of an offer to contract [10, p. 19].

M. Agarkov was a successor of concept
of discretionary power, who came from the
fact that any person by operation of law
has standing as an abstract possibility of a
law which if certain legal facts into a full
subjective right, and which becomes part
of the respective legal relation. However,
in certain cases a person by virtue of
contract or law shall have the possibility
of its unilateral will to cause emergence
of subjective rights. This feature is not
yet a complete subjective right, but it
is neither an abstract possibility but a
concrete one. At the same time scientist
believed that not every legal action can be
considered a manifestation of subjective
rights, because sometimes it does not
commit a person creates the obligation to
take appropriate action, although a certain
period of its binding ability of such action.
These actions of Agarkov attributed to
discretionary power, stressing that the
proposal to conclude an agreement that is
not subjective right, but just right, "arising"
or so-called discretionary power [5, p. 70-
73]. He believed that discretionary power
was a subjective right of a person.

Later scientist changed his view of
human understanding of discretionary
powers, calling them is subjective rights,
but a manifestation of dynamic capacity,
assuming that the latter varies depending
on the circumstances in which the entity
operates. Thus, in one case, a person
can realize the constituents of capacity
gave rise to a subjective right, which was
characterized by the fact that it opposed
the obligation of another person, and
another case — discretionary power, which
does not rise to the obligation of another
person to take appropriate action. It
turned out that discretionary power is a
category broader than individual capacity,
but narrower than its subjective right.
However, he didn’t make any arguments
for the right of discretionary power
manifestation of dynamic capacity; he
did not cited distinguished features of
discretionary power.

Theory of dynamic capacity was
criticized by civilians who shared the
traditional view of capacity. Thus, S.M.
Bratus did not distinguish between the
capacity and subjective right connection,
adhesion agent chain - discretionary
powers, although believed that the

latter do exist, but attributed them to the
subjective rights, while emphasizing
that the solution of discretionary powers
depends on understanding the category of
subjective right, and as should be guided
by a broader understanding of it, then
discretionary power are subjective rights
[9, p. 5-6, 8, 10].

However, if we consider the basis of
the subjective rights of its inextricable
link with the corresponding legal duty to
him in legal and legal understanding only
in its classical representation-binding
model (right — the obligation), it is hardly
characteristic of discretionary power as
subjective, perfect as discretionary power,
as it is known, not provided with the duty
of passive subject.

It seems that just the need to clarify
the legal nature of rights is not secured by
obligation, divided scientists into those
who refused existence of discretionary
power, and those who followed a different
view. The first group of scientists can
be attributed, for example, O.S. Ioffe. It
is known that the scholar distinguished
such notions: standing as a precondition
for the emergence of individual rights
and responsibilities and implement them
last; subjective right as far as possible
conduct and to demand certain behavior
from the parties liable, legal facts as the
intermediate link between the capacity
and subjective right. O.S. Ioffe proceeded
from the fact that for the occurrence
of certain civil legal a single legal fact
is not sufficient, particular transaction,
and requires them to set, or so-called
actual composition and considered
the formation of subjective rights as a
multistage process, each stage of which
creates a visible, although not completed
legal consequences. However, the
scientist pointed out that the formation of
subjective rights — this is just the process
leading to the emergence of subjective
rights, which in no way conditional on
the emergence of discretionary powers.
Agreeing that the offer itself doesn’t
create a contractual relationship, the
scientist insisted that as part of a statutory
legal basis of their appearance, offer
creates such an opportunity. The person,
whom the offer is addressed, yet acquires
certain civil rights and obligations at the
latest, but may purchase them if it accepts
[15, p. 123].

V.I Serebrovsky can be attributed to
the group of scholars who belonged to the
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separation of positively of discretionary
powers. Thus, the scientist, examining
hereditary relationship, pointed out that
by its legal nature heritage decision is a
unilateral transaction, that is an expression
of the will of only one person - the heir, not
facing up to anyone and does not require
the consent of the others. However, this
transaction entails legal consequences not
only for the heir, but also for other persons,
other heirs, creditors of the testator and
so on. On this basis the scientist has
concluded that the right to host heritage
- is a special (discretionary power) the
right heir. Taking into consideration that
Serebrovsky admitted the existence of
subjective civil rights, not obligations
secured [18, p. 163-164], it is logical that
discretionary powers were described as a
subjective right by him.

The best model for discretionary
powers as subjective was shared by V.
Byelov, which, in particular, believes
that as a result of sending the offer in a
particular subject there is an opportunity
for its expression of the will cause the
contract. Considering that discretionary
power rises only in the person addressed
to offer, allow scientist to talk about the
possible existence of subjective civil law
[11, p. 769].

It is believed that the most consistent
in the characterization of discretionary
power for its time was O. Pevzner, who
considered the existence of subjective
civil rights not secured by obligations
[16, p. 22] impossible and hence,
separating discretionary power could not
recognize their subjective rights, treating
them as the legal form of connectivity
behavior of two or more specific persons
scientist shared legal phenomena
associated with unilateral manifestation
of the will of a person into two groups:
Rights, which are precondition for the
emergence of legal and law, within
the existing legal relationships. The
first group of O. Pevzner took legal
phenomena that occur at the intermediate
stage (in the interim legal relations —
ILR) in all cases, when they occur in
full is required the actual composition
— the right to accept, the right to host
heritage. Scientists refused to recognize
these legal phenomena of subjective
rights because they are — just display
capacity [16, p. 23]. Content of legal
relations in the intermediate O. Pevzner
not included rights and responsibilities,
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and the «interconnectedness of behavior
of participants». As for the rights that are
included in an existing legal relation, this
particular legal opportunities that are part
of the last (right to cancel the contract,
the right choice in alternative obligation,
etc.). In contrast to the subjective right
of these legal opportunities specific duty
of another person is not responding.
These possibilities scientist took to
discretionary power, considering their
main characteristic is that they do
not generate any demands or claims.
Purpose of discretionary power to
provide authorized person with access
to their unilateral actions and in their
interests to change or terminate the
legal relationship. The legal effect of
these legal possibilities comes into force
unilateral will of the authorized person
[16, p. 34].

Y.M Denisevych, exploring the
problem of unilateral contracts, comes
to other conclusions. Thus, he notes
that the refusal to join a third party
to the contract for its benefit, ceases
organizational preconditioning legal
relation, which contained the possibility
for beneficiaries to become a creditor
in relation to party has assumed in
her favor “waiting” duty [12, p. 12].
This conclusion is logical, based on
the theory of legal relations as a legal
phenomenon [12, p. 24], a dynamic that
promotes academic. Y.M Denisevych
emphasizes that the actual composition
of strictly to the law of accumulation
of legal facts of the occurrence of an
intermediate already produces legal
effect as douning (legislative) or
legal powers of connectedness. The
terms “founding” and “legislative”
competency scientists use to describe
incomplete subjective civil law, that law
in the process of its formation. Thus, the
concept of competency of discretionary
power scientist gave a percentage of the
value of subjective rights, which is the
basis for unilateral expressed desires
aimed at modification or termination of
relationships [12, p. 14].

F.O. Bogatyrev, exploring the
hereditary  relations,  notes  that
discretionary power — a special

competency, which is between capacity
and subjective right. And discretionary
power as discretionary duty is part of
the heritage along with subjective rights
and duties of the heir. This allows the

transfer of scientific discretionary power
hereditary rights in legal relations with
others, but denies the possibility of such
transfer under the agreement [8, p. 70].

O.B.  Babaev, completing a
comprehensive study of discretionary
power, concluded that discretionary
power is subjective civil law, as authorized
subject is to satisfy your interest. It may
be a subject of judicial review and has
the ability to transfer the procedure of
universal  succession.  Discretionary
power is a part of the relative rights
along with legal requirements. Unlike
the active party liability - creditor interest
discretionary authorized person met
through their own actions. The author
highlights discretionary authorizing law,
binding and termination [7, p. 9].

CN. Azimov also worked on
problems of discretionary  power,
exploring such non-jurisdictional way
to protect civil rights as self-defense. A
scientist argued that self-defense by its
nature is discretionary power, as there is
on the basis of existing commitments and
sold through independent action [6, p. 22].

We believe that discretionary power
is kind of subjective possibility of legal
intervention in the foreign legal scope to
achieve the legal result by the unilateral
will. If the element is the capacity of
the person the opportunity to change
their action only its own legal sphere,
the content of discretionary power is
the opportunity to unilaterally change
someone else's legal sphere.

Conclusions. Summarizing the above,
we note the following. The legal nature of
discretionary power is a purely theoretical
problem, but solving it will make it
possible to see the scope of opportunities
that arise in the subjects of civil relations
in the aggregate of certain legal facts. This,
in turn, will give an opportunity to choose
more adequate means of protecting rights
and interests of these entities in the event
of their violation.
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I'HOCEOJIOI'MYECKHE
3AKOHOMEPHOCTH ®OPMUPOBAHUA
BHYTPEHHEI'O YBEKJIEHUSA CY/IbU

Haranbsa I'YPAJIEHKO,
KaHAAAAT IOPHINUECKUX HayK,
JIOLIEHT Kadeapsl TEOPUH U UCTOPUH FOCYIapCTBa U MpaBa
UepHOBHIIKOTO HAIIMOHATIBHOTO YHHBepcuTeTa nMenn FOpus denpkoBrya

Summary

Based on the analysis of a large number of sources stated that some aspects of the
problems of scientific and theoretical understanding of the nature of belief is reflected in
the work of the representatives of different sciences. In the context of the legal analysis,
legal opinion is primarily a symbiotic process and outcome evaluation of the evidence.
As ethical and intellectual factors play an important role in the formation of an objective
assessment of the performance of judges. Therefore, in the conditions of the rule of
law is necessary to form, above all moral culture, the level of which depends on the
effectiveness of enforcement of persuasion. The steps in this direction should result in
the system for conceptual form.

Key words: legal conviction, legal thinking, law enforcement, legal reasoning,
proof.

AHHOTAIHS

Ha ocHoBaHMM aHaM3a ONPEIEICHHOTO KOJIMYECTBA HCTOYHUKOB KOHCTaTHPOBAHO,
YTO OT/ENIbHBIC ACHEKTHI MPOOJEMAaTHKH HAYYHO-TEOPETHYECKOTO OCMBICICHUS IpHU-
ponbl yOCKICHHS OTpaXKeHbI B pabOTax MpEACTABUTENCH pa3HBIX HayK. B koHTekcre
MPaBOBOTO aHAJIM3a MPABOBOE yOeXKIEHUE — ITO, NMPEXIE BCEro, CUMOMO3 mporecca 1
pe3yibTara OIEHKH J0Ka3aTesibcTB. Kak MOpanbHO-3THYECKHE, TaK U WHTEIUICKTYallb-
Hble (DAKTOPBI UTPAIOT BAKHYIO POJIb B (OPMUPOBAHUN OOBEKTUBHON OLICHKH JICSITEITb-
HOCTH cyzeil. [ToaToMy B yCIOBHSAX CTaHOBICHUS IIPABOBOTO TOCY/IApCTBA HEOOXOUMO
chopMHPOBATh, PEKJIC BCETO, HPABCTBEHHYIO KYJIBTYPY, OT YPOBHSI KOTOPO# 3aBHCHUT
3] (}HEeKTUBHOCTh TIPaBONPUMEHHTENbHOTO yOexkaeHus. [llarm B 5ToM HampaBlIeHUH

JIOJKHBI OBITH CUCTEMHBIMU U B UTOTE NOJTYYUTh KOHLENTYaIbHYI0 GopMy.
KuroueBble c10Ba: npaBoBoe yOeKAeHUE, IPABOBOE MBILIIEHHE, IPABONIPUMEHE-

HUE, ITpaBOBasd apryMmeHTanus, 10Ka3bIBaHUEC.

HOCTaHOBKa npoodjaembl. OTBeT-
CTBEHHOCTb, HE3aBUCUMOCTb U
0eCIpPUCTPACTHOCTH IPABONPUMEHHUTEILS
HepecTalT ObITh TONBKO JAEKIapHpye-
MBIMH JIO3YHTaMH. ODTH KauecTBa upes3-
BBIYaHO BOCTPEOOBaHBI COBPEMEHHBIM
00IIIECTBOM H IIPABOBBIM TOCYAAaPCTBOM.
B ycnoBusx mocrcoBeTcKoil YKpauHBI
Havyajga (OPMUPOBATHCA HOBAas «aHTH-
STaTHUYECKas 10 CBOEMY CMBICIY» CH-
cTeMa HOPMAaTHUBHOTO pETyINpPOBAHUS,
3aKpeIUIAIoIIas eCTeCTBEHHO-IIPABOBYIO
KOHCTPYKIMIO TPUPOXKICHHBIX M HEOT-
Yy)KIAaeMbIX TIpaB U CBOOOJ YeJOBeKa.
B mpaxTtuueckoil peanuzanuu Takou Te-
OpeTUYECKOU MPUPOAHO-TIPABOBOM IIIAT-
(OpMBI 3HAUUTENBHYIO POJIb NPU3BaHA
urpatb coOCTBEHHO cyzneOHasi BETBb
BJIACTH, K EPBOOYEPEIHBIM 331a4aM KO-
TOPOH NPHHAICKHUT HE GOopMaIbHOE, &
peansHoe obecreueHne A(PHEKTHBHOTO
MEXaHU3Ma 3allUThl OCHOBHBIX IIPaB U
cBoOox uenoBeka. [Ipu sTom ObiBIIME
KOHIICNITYaJIbHbIE CXEMbI, KOTOPBIE OpH-
SHTUPYIOT Ha HECKOJBKO YIIPOILICHHOE
MOHMMaHME cy/la Kak OIOpOKpaTHYeCcKOn

MallMHbl, KOTOpas JIMIIEHAa 3JIEMEHTOB
yOexK/ieHHs U PYTHHHO 3aHMMAeTCsl UC-
KIIFOYUTEIIBHO PACCMOTPEHUEM KOHKPET-
HBIX I'PaKAAHCKHX, YTOJIOBHBIX M a/IMH-
HUCTPATHBHBIX /€I, OJBEPraroTcs KpH-
Tuke. Bo3HUKaeT mOoTpeOHOCTh B HOBBIX
METOJIOJIOTHYECKUX MOJX0/aX, YTO AATH
OBl BOBMOXXHOCTh PACCMOTPETH ITOT HH-
CTUTYT C IIUPOKUX MO3UIMUNA: BUAS B HEM
peanbHOTO rapaHTa €CTeCTBEHHBIX NpaB
Yel0BeKa, KOTOPBIH, PYKOBOICTBYSCH
MIPUHIUIIOM CBOOOABI OICHKH JIOKa3a-
TEJNBCTB, MMeN Obl TBEPIYI0 U CO3Ha-
TEJIbHYIO YBEPECHHOCTh B MPAaBUIBHOCTH
MPUHAMAEMOT0 PEIIeHHs, a B CIIydasx
HaJIMYUS PA3pbIBOB MEXK/Yy KOHCTHTYIH-
OHHBIMH TOJIOKEHHUSIMU U PEATIbHOM J1eii-
CTBUTEJILHOCTBIO OBLII HE TOJIBKO «MeXa-
HUYECKUM» MPABONPUMEHUTENEM, HO U
co3jaresieM Ipasa.

AKTYaJIbHOCTH TeMbl HCCJI€/10Ba-
Hus. [IpaBoBoe yOexaeHHe — ONUH U3
BOXHEHIINX COCTABISAIOMMUX KOMIIO-
HEHTOB II03HABAaTEIBLHOIO IMIpoIlecca,
KOTOpBIN obOecnednBaeT CrIocoOHOCTH
cyObeKkTa mpaBa B IpoLEecCE IelIeHa-



