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13. Tlopsimok Ta yMOBHM HaJaH-
Ha y 2012 poui &Iep)kaBHHX rapaHTiit
Ui 3a0e3Te4YeHHsT BUKOHAHHS Oopro-
BUX 3000B'A3aHb 3a 3al03MYCHHSAMHU
Ccy0'eKTiB  rocrnogaproBaHHs, 3alyde-
HUMH sl peanizaiii iHBECTHUIIHHUX,
IHHOBALIWHUX, 1HQPACTPYKTYPHHUX Ta
IHIIUX HPOCKTIB PO3BUTKY, SKi MaloTh
CTpareriyHe 3Ha4CHHS Ta peatizalis sKux
CHPUATHME PO3BUTKOBI HAlliOHAJIBHOL
€KOHOMIKH: IIOCTaHOBA Kabinery
MiwnictpiB Ykpainn Bix 22 ceprus 2012
p- Ne 782// Oc¢inilinuit BicHnk Ykpainu.
-2012 p. - Ne 64. — Cr. 2614.

LEGEA SI VIATA

BJIMAHUE MPOLHECCOB INTOBAJIM3ALIUN
HA PABBUTHUE
OPIAHU30BAHHOM NPECTYITHOCTH

HUrops 'PUHEHKO,
KaHIH/IaT FOPUANYCCKUX HAYK, TOKTOPAHT aCTUPAHTYPBI U JIOKTOPAHTYPbI
HanumonanbHoit akagemun Ciryk0bl 6€30MacHOCTH YKPaUHBI

Summary

Article focused on interconnection between globalization and evolutional dynamic
of transnational organized crime. Author scrutinizes the influence of criminogenic
economic, social and political factors, which caused globalization, being caused by
this process or represent its essence. These factors determine the formation of global
organized crime system, which utilize modern information technologies and legal trade
in supplying of prohibited goods and services. Author examines the formation of global
justice and cooperation system based on shared responsibility for common response
to the global problems, one of the most daunting of them is the threat of the organized
crime.

Key words: globalization, organized crime, law enforcement, transnationalization
of crime.

AHHOTaNMA

Crarbs TOCBAIIEHA BONPOCAM BIMAHHSA IPOLECCOB IIOOAIN3ALUN HA JUHAMUKY
Pa3BUTHSI TPAaHCHALMOHAIBHON OpraHM30BaHHOW MPECTYMHOCTH. PaccMOTpeHO BIiH-
siHHE (HaKTOPOB SKOHOMHYECKOTO, COIMAIBHOTO M MOJIMTHYECKOTO XapaKTepa, BBICTY-
NAMUX MPUYNHAMH TI00ANIN3alnH, €€ CYIIHOCTBIO MM CIIEICTBUEM, OKa3bIBAIOLINX
BIMSIHUE HA (OPMHMpOBaHHME INIOOAJIBHON CHCTEMbI OPraHM30BAaHHOW HPECTYHHOCTH,
OCHOBaHHOI Ha UCTIOIb30BaHUU HH(OPMALIMOHHBIX TEXHOJIOTUII 1 JIeraJIbHOW TOPTOBIN
JUISL TIOCTABKH JIFOOBIX 3alpELICHHBIX TOBAPOB U YCIYT B JFOOBIC TOUKH 36MHOTO IIapa.
ABTOpOM paccMmaTpuBaeTcs mpoiece GOpMUPOBaHHS BCEMUPHON CHCTEMBI TIPABOCY/IUS
U COTPYIHHYECTBA HA OCHOBE OOIIEr0 OCO3HAHHUS OTBETCTBEHHOCTH 3a PELICHHE IVIO-
GanbHBIX PoOIIeM, OHON M3 HanboJiee OCTPBIX U3 KOTOPBIX SIBISICTCS yrpo3a OpraHu-

30BaHHON MpEeCTYNNHOCTH.

KuroueBble cjioBa: mo0ann3anus, OpraHu30BaHHas IPECTYIHOCTh, IPABOOXPAaHU-
TeNbHAas AeATEIbHOCTh, TPAaHCHAIIMOHAIN3aIHs TPECTYITHOCTH.

I I ocTaHoOBKa npood.aemsbl. byny-
qn O6H.[CCTBGHHI>IM SIBJICHUEM,

IPECTYNHOCTh, @ TeM Oojee ee opra-
HU30BaHHasi, CUCTeMHas ¢opma, BEI-
CTyHaeT BHELUIHUM IIPOSIBIICHUEM IIIy-
OMHHBIX COLMAJIBHBIX MPOIECCOB, MpPHU
3TOM B3aUMOCBS3b MEXJy HUMH HOCHUT
JIOCTAaTOYHO HesBHBIN Xapakrep. Cpeau
IPOIIECCOB, MMEIOIIUX OIpeelsioee
BIMAHUE Ha (HOPMHPOBAHME KAPTHUHBI
COBPEMEHHOI0 MHpa, B TOM YHCIIE U Op-
raHM30BAaHHOI MpPeCcTyNHOCTH, 0coboe
MECTO MPHHAJICKUT II00AIU3AUH.
HccnenoBanue BIMSHUS II00aN3aUH
HAa AWHAMHKY DPa3BUTUS OpPraHU30BaH-
HOM TIPECTyHMHOCTH SIBISETCS HEOTh-
eMJIEeMOH TPEeNOCHUIKONH HapaboTKH
3¢ pexTHBHBIX AHTUKPUMHUHAJIBHBIX
CTpaTeruil HalMOHAJILHOTO ¥ MEXKIyHa-
POIHOTO yPOBHEH.

AKTya/JbHOCTBb TeMbl. [lo Hamemy
MHEHHIO, OO0YCJIOBIEHHOCTh JIUMHAMUKU
pa3BUTHs OPraHM30BaHHOM NPECTYIHO-
CTH INpoleccaMM IIo0aNu3aluu UMeeT
TPONCTBEHHBIA XapakTep. Bo-mepBbix,
OpraHM30BaHHAs  HPECTYNHOCTb, €e

TpaHCHAI[MOHAJIN3alUs B 3HAYUTEIbHOMI
Mepe 00yCIaBIMBAeTCA TEMH K€ IIPO-
L[eCCaMH, 4TO U sABJIEHUE III00aNn3alum.
Bo-Bropeix, miobanu3anus cama MO
cebe oOnagaeT 3HAYUTENIBHBIM KPUMU-
HOTEHHBIM MHOTEHLMATIOM, BIHAIOUIMM
Ha pa3BUTHE OPraHU30BaHHON MpecTy-
B-TpeTpux, KpHMHHOTEHHBIN
MOTEHIIMAaJ MPUCYTCTBYET M y psla sB-
JIeHUH, O0OYCJIOBIEGHHBIX IIpoLEecCaMu
mio0anu3alMu — B OTOM Cllydae 3TO
ABJIEHHE BJIMAET HA NPECTYNHOCTh KOC-
BEHHBIM 00pa3zoM. Takum o6paszom, po-
LECChl II00aIU3aluH UMEIOT BBIPAXKEH-
HYI0O KPUMHUHOTE€HHYIO COCTaBISIOILYIO.
IToTpeOHOCTH COLHMATBHOIO, YKOHOMU-
YECKOI0 M TOJIMTHYECKOrO DPa3BUTHsA
00yCIIOBIMBAIOT HEOOXOIUMOCTh Kak
HUHTErpaliy rocyapcTBa B Ii1o0anbHble
MIPOLECChI, TAK U MUHMMMU3ALUHU COMPS-
KEHHBIX C 9TUM PUCKOB U YIpO3 HallUO-
HaJIbHOW 6€30MacHOCTH U MEKAYHAPO-
HOMY IIPaBOMOPSJKY.

Leablo cTaThu sBIAETCS ONpEselie-
HHE KPUMHMHOTEHHBIX ()aKTOPOB MpOLEC-
ca mobanu3anyu U uxX BIUAHUA Ha (op-

HOCTH.
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MHPOBaHHE CUCTEM OE30IMacHOCTH Ha Ha-
[IMOHAJIFHOM U MEXyHapOTHOM YPOBHE.

HN3n0:xeHHe OCHOBHOIO MAaTepH-
aja. /leATenbHOCTh OpPraHW30BAHHOU
MPECTYIHOCTH HE SIBISIETCsT crienudu-
YeCKOW 4epTOH COBPEMEHHOCTH — TOT
(heHOMEH CyIlIeCTBOBAJ B TEUCHHUE BCEl
HCTOPUH YEJIOBEYECTBA B Pa3IMYHBIX
KyJbTYpax M IOJUTUYECKUX Cpelax.
Tak, KJIaHBl «SIKyA3bD» KOHTPOJIHMPOBA-
JIM KM3Hb B LIEJBIX pEeruoHax SnoHuu
Ha OpOTsHKeHUU cronetuit [1, c. 41], a
[UPATCKUE I'PYNIIUPOBKUA — U OTIEIIb-
HBIE PErHOHbI Mupa. B TO ke Bpems
HMEHHO IPOLIECChl NI00ATN3aLUN TPH-
BHECJIH B TO SBJICHHE HOBBIE XapaKTe-
PHUCTHKH, IPEBPATHB TPAHCHAIIMOHAb-
HYIO OpPTaHH30BAHHYIO MPECTYITHOCTD B
OIMH W3 HamboJee MOIIHBIX (aKTOPOB
COBPEMEHHOTO MHpa. AJanTHpYsICh K
COIMAJILHBIM HM3MEHEHHSIM, OPTaHH30-
BaHHAs NPECTYIMHOCTh MCIOJIb30Basa
HOBBIE BO3MOXKHOCTH, JIaHHBIE €l IJIO-
GayM3anuel, U cMorja He TOJBKO BBI-
HTH Ha TpaHCHAIIMOHAJIbHBIH YPOBEHb,
HO U chopMUpOBaTh IIOOATBHYIO CH-
CTeMy, JCHCTBYIOILYIO IapajlieIbHO
neranbpHOM. Peamuum  coBpeMeHHOro
r100aIM3UPOBAHHOTO MHpa IPUBEIH
K TOMY, 4TO BCSl OPraHM30BaHHAs mpe-
CTYITHOCTh B TOW WJIM WHOW CTENEHU
npuoOpeTaeT NpPHU3HAKU TPAHCHAIUO-
HaJIbHOCTH TaKUM ke 00pa3oM, Kak BCe
OoJsiee TpaHCHAITMOHAIBHOW CTAHOBHT-
cs JerajabHasi DKOHOMHKA, OOIIECTBEH-
Has KM3HbB B IIEJIOM. B Takux yclioBHsIX
TEpPMUHBI «OPTaHW30BAaHHAS IPECTyI-
HOCTB» W «TpaHCHAllMOHAJbHAas Opra-
HU30BaHHas IIPECTYITHOCTb» BCE Yallle
CTAHOBSTCSI CHHOHUMaMH. B 3ToM KoH-
TEKCTE MOYKHO COINIACUTHCSA C MHEHH-
€M O TOM, YTO «POCT OpPraHU30BaHHOU
MIPECTYINHOCTH CTaJl OJHUM U3 CIe-
CTBUU «XOJOJHOW BOWHBI» M YaCTHY-
HO CBS3aH C YKOHOMHMYECKHM Xa0COM,
ociabJIeHHeM PpOJIM TOCYIAPCTBEHHBIX
WHCTUTYTOB, IPOUCXOAMBIIUM B Te4e-
HH€ HECKOJBKHX MOCIEIHUX ECITUIIC-
™D [2, c. 4-5].

B coorBercTBHM € OIpeneIeHUEM
MexyHapogHoro BaoTHOTO  (oHTa,
mI00anu3anus SBISETCS HCTOPUIECKAM
MPOIIECCOM — Pe3yNIbTaTOM WHHOBAIH-
OHHOTO M TEXHOJOTHYECKOTo Iporpecca
YeJI0BEYECTBa, CYIIHOCThIO KOTOPOTO SIB-
JSIeTCS MHTEerpalys SKOHOMMK Ha oOre-
MHPOBOM YPOBHE, ITPEXE BCEro — IIyTeM
TOProBiIM M (DPUHAHCOBBIX TPAHCAKIHH.
OHa TaKKe BKIIIOYaeT MepeMeIleHUe JIto-

JIeH ¥ TEXHOJIOTUH Ha MEKIYHapOIHOMY
ypoBHe [3].

Ha ceromnst 10CTaTOYHO YCTOSIBIIMM-
Csl SIBISICTCS TIPU3HAHHE TOTO, YTO OTH
MIPOIIECCHl HOCIT OOBEKTUBHBIA XapakTep
[4, c. 6], MO3TOMY TOTIBITKH YKIIOHUTCS OT
HHX, 1300pecTu NHOM, «BHEII00AIN3aLH-
OHHBII» IMyTh Pa3BUTH SBISIOTCS Majo-
IIPOAYKTUBHBIMH.

C npyroii CTOPOHBI, UMEHHO 3THU IPO-
LIECChl UMEJIU NPUHIMITHAIBHOE BIUSAHUE
Ha nepehopMaTUpOBaHUE OOIIECTBEHHBIX
OTHOILCHUH B IIEJIOM M TAaKOr0 UX IpO-
SIBJICHHs, KaK OPraHWU30BaHHAsl MPECTYII-
HocTh. [locnenHsisi mpeacTasiser coboii
IIPECTYITHYI0 YKOHOMUYECKYIO CUCTEMY —
MIPEATNPUHUMATEIBCTBA MM TIepepacpe-
JIETICHNsT YK€ TIPON3BEACHHBIX PECYPCOB,
u, NEHCTBYsl B HeJeranbHoil cdepe, mo-
CTaBIssl HAa PHIHKM HE3aKOHHBIE TOBAPHI
WA YCIIyTH, SBISIETCS «3€PKaJIbHBIM OTO-
OpaskeHHeM» JIeraJbHOW YKOHOMHYECKOM
CHCTEMBI.

B coorBercTBuM c onenkoil Opranu-
32U 9KOHOMHYECKOI'O0 COTPYAHHYECTBA
U Pa3BUTHS, OCHOBHBIMH JBIKYIIUMH
CHJIaMU [7100aJIM3a1MH SABIISIOTCS:

- nubepanu3anus JABHKCHUs KaluTa-
Ia ¥ JIeperyisuus SKOHOMHKH, IPexIe
BCero (MHaHCOBBIX MTOTOKOB;

- OTKPBITOCTh PBIHKOB JAJISI TOPTOBIH
1 MHBECTHLHH, CIOCOOCTBYIOIIAS Pa3BU-
THIO MEXIyHapOAHONW KOHKYPEHIINH;

- pa3BuTHE HH(YOPMAIIMOHHBIX TEXHO-
JIOTHH ¥ YCUJICHUE WX BIMSHUSI Ha SKOHO-
MUKy [5, c. 16].

OTH (aKTOpPBl CYINIECTBEHHO BIHSIOT
Ha pa3BUTHE MIMPOKOTO CIEKTpa COIH-
QJIBHBIX ITIPOLIECCOB, B TOM YHCIIC M CBS-
3aHHBIX ¢ (YHKIMOHUPOBAaHWEM OpraHU-
30BaHHOM MPECTYIHOCTH.

HawnGonee BbIpa’keHO IPOLECCHI IVI0-
0anu3anuy OTOOPAXKAIOTCS B DBOIIOLMH
¢unaHcoBbix pbiHKOB. OOmmas cymma
BCEX KOMIIOHCHTOB MEXK/yHapOIHOIO
¢unancuposanus B 2010 rogy cocras-
msna 47,3 tpnu pomtapos CIIIA u BeI-
pocia, COOTBETCTBEHHO, IO CPABHEHHUIO C
2000 romomM B 3,2 pasa, a Mo CPaBHEHUIO C
1990 romom — B 6 pa3 [6]. Takue oObeMbI
MEKIYHApOAHBIX (MHAHCOB 3HAYUTEIb-
HO YNPOILAIOT BBEICHUE B OTYy CHCTEMY
W CPEICTB, NONYYCHHBIX OT IMPECTYHMHOM
JeATEIbHOCTH.

PocT OTHOLICHUSI MHPOBOIO TOBApO-
000poTa K COBOKYITHOMY BaJIOBOMY IIpO-
nykry B nepuon ¢ 1980 mo 2011 roxet
YBEJINYUBAJICSA BJBOE BBHICIIUMHU TEMIIa-
MH, 4€M B Hpejpliyliee aecsatuiere. B
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LIEJIOM K€ 3a ITOT MEPUO MEXKIYHaApO-
Has TOPIOBJISI €KErOJHO YBEIHYMBAIIACh
Ha 7%, u B 2011 romy ee 00bEMBI COCTaB-
nsumm 18 TpiH nomapos [7, ¢. 5]. Cpenne-
TOJI0Bast JI0JIsl SKCIIOPTa TOBAPOB M YCIYT
B MupoBoM BBII Bipocia ¢ 18,5% B 1980
roxy 10 29,2% B 2010 roxy [6]. Pacmm-
peHye 00bEMOB JICTAJIBHOM MEXKLyHapoI-
HOI TOPrOBIM CO3/1aET JONOJHUTENIbHbIC
YCIIOBHS JIsL €€ UCIIOIb30BaHUs KaK MpU-
KPBITUS 1715 HEJIeTaJIbHBIX TOCTaBOK.

dopmupoBaHUE TNIOOATBHOTO PHIHKA
TOBApOB M YCJIYI' B 3HAUUTEJILHOI Mepe
00yCJIOBIICHO Pa3BUTHEM TEJIECKOMMYHH-
KalMOHHBIX TexHojoruii. Ecau B 1930
TOIy TPEXMHMHYTHBIH TpaHCaTIaHTH4e-
cknit pasroBop cromn 300 mommapos mo
COBPEMEHHOMY KYPCY, TO CErOJIHSI uepe3
ceTh VIHTEpHET — IpaKkTHYECKH Oecriiar-
HO [8]. OOmee YuCIIO MONB30OBATEICH
Wureprera B 2013 roxy cocrasuser 3,5
MJIP/] YEJIOBEK, YTO B MOJITOpPa pas3a 00ib-
mre, uem B 2011 1. [9]. B aTom romy uucio
OJIb30BaTeNEeil 3IEKTPOHHOM MOYTHI CO-
craBuio 1,9 mupa, mpu 3TOM e€XKeIHEB-
HBIII 00beM cooO1eHuit cocrasister 507
MIIpa (13 KOTopeIx okono 80% cocTaBis-
et cnam) [10]. Takue oObembl coobiie-
HHUH CYIIECTBEHHO IIOBBIIIAIOT YPOBEHb
AQHOHMMHOCTHU T10JIb30BaTENIeH, 4TO aK-
THUBHO HCIIOJB3YeTCS M B HEJICTaJIbHOM
CEeKTOpeE.

ITo omuenke xopmopamuu Cisco, 00-
muit 06peM Tpadduka Muteprer B 2016
roxy coctaBuT 1,3 TpmH. rurabaiT, 4To
HOpUMEPHO paBHO oOmeMy 00beMy HaH-
HBIX, [IEPEIaHHBIX KOMITboTepaMu ¢ 1985
o 2012 roxpr [11]. O6BEMBI DIEKTPOH-
HOI KOMMEpLMH €XKErOJHO YBEIUYMBa-
torcst Ha 10% [12] u Ha 2013 rox ee 00b-
eMbl coctaBuwin 1,25 TpnH poinapos [9].
Pasymeercs, 21eKTpOHHAsE KOMMEPIHS He
MOJKET OTPAaHHYMBATHCS TOJBKO JIETallb-
HBIM PBIHKOM.

Hecmorpst Ha TO, 4TO IPOLIECCHI IIIO-
0anu3anny, B LEJIOM, ITO3MTHBHO OTO-
OpaxatoTcsi Ha YKOHOMHYECKOM Pa3BUTHU
pa3IMYHBIX PETMOHOB MHpPA, OHH UMEIOT
U PsiJl HETaTHBHBIX MOCICICTBHM, B CBO-
eM OOJIBIIMHCTBE HOCSIINX BBIPAYKCHHBIN
KPUMHHOTCHHBIH XapakTep.

I'mobanu3zanust, Oyayun mpexkzue Bce-
0 HKOHOMHYECKHM SIBICHHEM, OKa3bl-
BaeT Hauboyiee MOIIHOE BO3/EiCTBHE Ha
HpoLEecChl  SKOHOMHUYECKOrO Xapakrepa.
OpraHu3oBaHHast NPECTYIHOCTb, Oymydn
(hopMOI IKOHOMHYECKOH JIesTeILHOCTH,
B ATOM KOHTEKCTE TECHO CBfi3aHa M 00y-
CJIOBJICHA TIPOIIECCaMU [I100aIM3aL1H.
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Kpowme storo, npenmymiecTBaMu 1io-
Oanmu3aIUy TONB3YIOTCS JTAIeKo He BCe
CTpaHBl, Pe3yJIbTaTOM UYEro CTaja IOJs-
puzamus goxomoB. [myOokas HepaBHO-
MEPHOCTb JJOXOJIOB HACEJCHHs OICHU-
BaeTCs KaK OCHOBHOW 3KOHOMMYECKHI
puck coBpemenHoctu [13, c. 10]. Bonee
MIOJIOBMHBI MHPOBOTO OorarcrBa cocpe-
noroueHa B crpaHax EC u B CIIA. 20
MJIH 4eJIOBEK — MMJUIMOHEPOB B JIOJLIa-
pax CIIA, cocraBmstomux menee 1%
HaceJleHus] Mupa, BiajeloT oxoio 40%
obuiemupoBoro OorarctBa [14, c. 16],
TOTJa KaK HauOeaHeHIas MoJ0BHHA de-
JIOBEYECTBA BIaJEeT TOIbKO ero 1% [14,
c. 13]. CrpaHbl C BBICOKHMHU TEMIIAMH
pPa3BUTHS YCHWJIMBAIOT CBOH DPAa3phIB CO
crabopa3ButeiMu. [locienaue BeIHY X 1e-
HBI HCTIOJIB30BaTh BCE UMEIOIINECS Y HAX
BO3MOXHOCTH TOJYYEHHs KallWTaJlIOB, B
TOM 4YHCIIe ¥ KpUMHHaJIbHBIE. SIBIEHHE
OKCKJIIO3UM TaK)Ke BBHIIUIO 3a HalHo-
HaJIbHBIE I'PAHUIIBI 1 IPUOOPEIIO MEKY-
HApOAHBIH XapakTep — HCKIIOYEHHBIMU
CerofIHs CTaJM HE TOJIBKO OT/ENIbHbIC
JIMLA U COLMAaJbHBIE TPYINIBI, a IeJble
CTPaHbl ¥ PETUOHBI, OYYTHUBIINECS BHE
ro0anbHbIX nporeccos. Kak mpasuiio,
UMEHHO 3TH PErHMOHbI M MPEBPAIIAIOTCs
B 0a3bl OPraHW30BaHHOM MPECTYMHOCTH,
MecTa MIPOU3BOACTBA U OINTOBBIE 0a3bl
HapKOTHUKOB, UCTOYHHUKH XXEPTB TOPTOB-
JIU JIIOBMU W HEJIETaJbHBIX MUTPAHTOB.
[Tonb3ysick Takodl U30IALUEH, KOPPYM-
MMUPOBaHHbBIE AIUTHI ITHX CTPaH HHTEH-
CHBHO pa3BOPOBHIBAIOT HAI[MOHAJIBHEIE
0orarcTBa, WHBECTHPYS MOJTy4YCHHBIE
TakuM 00pa3oM CpencTBa B SKOHOMHUKY
BBICOKOPA3BUTBIX TOCYIapCTB U JOBOAS
CBOU HAIMK 0 MMOJHOTO OOHUIAHMS.

ImoGanbuerit TpuymMd Heonubepa-
JIU3Ma IpHUBEN K IMPHUBAaTH3allMU TOCY-
JApCTBEHHBIX IPENNPUATHH BO BCEM
MHupe, T.e. K (AKTHYECKOMY JIHIICHHIO
rocy/lapcTBa PeryasaHOHHbIX QYHKIUIL.
Ha mocTcoBeTCKOM HpPOCTPAaHCTBE 3TH
MPOLECCHl MPOUCXOAUIN TOA MOIIHBIM
KPUMMHAJIBHBIM BJIMsAHUEM, B (dopme,
XapaKTepu3yeMoll Kak «TypOo-KamuTa-
JU3M», OCHOBBIBAIOMIEHCS HAa CHCTEM-
HOM HapyIIEHWH 3aKOHAa MpPH OTCYyT-
CTBHH TOCYJapCTBEHHOTO pETYIHpOBa-
Hus [15, c. 37].

Humenckoe cymecTBoBaHue Ha-
ponoB KojloHMANbHBIX cTpaH B XIX u
B Hayasie XX BeKa, KaK MpaBUiIO, BOC-
MIPUHUMAJIOCh MMM KaK €CTECTBEHHOE
U He BbI3bIBaNO nportecta. B xonme XX
— B Hayane XXI Beka cutyanus Kapau-

HaJIbHO M3MeHmIach. braromaps paszsu-
THio coBpeMeHHBIX CMMU, 06pa3 xu3Hn
«30JI0TOT0 MWJIIMApia» CTall U3BECTEH
HaceJeHWIo OeJHBIX CTpaH, YTO TOA-
TaJKUBAeT ero K ()OpPMUPOBAHUIO COOT-
BETCTBYIOIIEH CHCTEMBI MOTPEOHOCTEH.
ToBapbl, NMPOU3BEJCHHBIC Ul PBHIHKOB
Pa3BUTBIX CTpPaH, CTaJN JOCTYIHBIMH
U Ha PBIHKAaX CTPaH HU3LIETO YPOBHS
pa3BUTHS — B CMBICJIE UX IIPEJICTaBIICH-
HOCTH, HO HEBO3MOXKHOCTHU NpPHOOpeTe-
HUS, TOCKOJIBKY IIOKyNaTelbHas CIIOo-
COOHOCTH HACEJICHUS TaKUX CTPaH 3Ha-
YUTENBHO HUKE. OUEBUIHBIM BBIBOJIOM
CpPaBHEHHS YPOBHSI JKU3HH CTpaH «Iep-
BOTO» M «TPETHETO» MHUpa AJs Hacese-
HUS TTOCTIEIHETO SBISETCS TO, YTO BHHA
3a OEQHOCTb JIEKHT Ha IEPBOM. OTO
co3maeT KOH(IMKT HE TOIBKO MEXKIY
TaKUMH CTpaHaMH, HO U MEXKIy MX Ha-
polamu, IIepeHOCs] IPOTHBOCTOSIHIE Ha
WHANBUAYaJIbHBIH ypoBeHb. C apyroit
CTOPOHBI, TIpaxJaHe CJIadopPa3BUTHIX
CTpaH HE MMEIOT CYOBEKTHBHBIX OCHO-
BaHWH U1l OrPAaHUYCHHS CBOETO YPOBHS
noTpeOiieHHsT HUKE YCTAaHOBJIEHHOTO B
BBICOKOPA3BUTBIX CTpaHaX CTaHIapTa,
IpU 3TOM OOBEKTHBHBIC YCIOBHS IS
obecrieyeHns: Takoro YpPOBHS JUIsl HUX
oTCyTCTBYIOT. OOBEKTUBHOE  OTCYT-
CTBHE JICTAJbHBIX CHOCOOOB ITOBBILIE-
HUS YPOBHS MOTPEOICHUS TOATAIKIBA-
€T HaceleHHe CcIabopa3BHUTHIX CTPAH K
HCIIOJIb30BAaHUIO HEJETAIbHBIX, (OPMBI
U METOIbI KOTOPHIX, Takke Omaromaps
NH(OPMAIITMOHHON OTKPBITOCTH COBpeE-
MEHHOTO MHPAa, UM XOPOIIO H3BECTHBHI.
Jia rpaxkaas, k npumepy, Komym6un
win AdraHucraHa He CyIIECTBYET JO-
CTaTOYHBIX OCHOBAHUII BO3/I€PIKUBATHCS
OT Yy4acTHus B HApPKOIIPOU3BOJCTBE, JIaXe
€CIM TaKoi croco0 MOBBIMIEHUS COO-
CTBEHHOTO OJIArOCOCTOSIHUS U1l HUX HE
sBisieTcs Oe3ajbTepHAaTHBHBIM, a BCe-
ro JIMIIb JOCTaTOuHO 3 (HEKTUBHBIM,
a MPOU3BEACHHBIN HAPKOTHK OyAeT Mmo-
TpeOJIeH B HaXOAIIUXCS 3a THICIYH KH-
JIOMETPOB OT UX J0Ma CTPaHax.

B menom, ycmnenme 1mo6anpHOTO
HEpPAaBEeHCTBA HMEET HAa COBPEMEHHYIO
CUTyaIlMI0 B MHpPE BIHSIHHE, MOIOOHOE
a¢pdexTy 000CTpeHNs] CONMANTBLHOTO He-
pPaBEHCTBa B XO/I€ MHIYCTPHAIBHBIX pe-
oo XIX — Hauana XX Beka. B Tom
cllydqae 3TOT IIPOLECC MPUBEI K IIEIOMY
PsLLy PEBOIIOLMI U, KOCBEHHBIM 00pa3oMm,
K JIByM MHPOBBIM BoliHaM. CoBpeMeHHOe
r1o0abHOE  HEPaBeHCTBO,  BEPOSTHO,
HPUBEJIET K MOTPACCHUSIM MO00HOTO Xa-

paktepa, HO COCPEIOTOYCHHBIM, TPEXKIIE
BCETO, B «TEHEBOM CEKTOpE», I7IC OCHOB-
HBIMH aKTOPaMH SIBIISIFOTCSI TPYIITHPOBKH
OpPTraHW30BaHHOI MPECTYIMHOCTH M MEXK-
JTyHapOJHOTO TeppOpU3Ma.

[mobanm3anms coruanbHBIX 1 9KOHO-
MHYECKHX IPOIECCOB HE BEJIET K aBTO-
MaTHYECKOH mIo0au3aluy  MOJIUTHYE-
CKOM 3KM3HH. BO3MOXHOCTH IpHMeHe-
HUS 1paBa, KaK M MPEXJ]e, OrpaHUYCHBI
TEPPUTOPHUAMH CYBEPEHHBIX TOCYIApCTB
U, XOTSl MEX/yHapOJHOE IPaBO YCTaHAB-
JIUBACT MEPEYeHb NESHUI, MOATIEeKAIINX
HAaKa3aHUIO, YCTAHOBJICHUE CAHKIMH 3a
HUX OCTaeTCs B BEJICHMU TOCYIapCTBa.
Takum o0pazom, (axrTuyeckas npupoaa
MPECTYIUICHUH MOXET HMMETh TpaHCHa-
LUOHANIBHBIH XapakTep, a MX MpaBoBas
npupoaa OyaeT 0CTaBaThbCs HAIMOHAIb-
Hol1 [16, c. 5].

B To xe Bpems1, Onaromapst miobanu-
3auu, (HOPMHUPYETCS MHpPOBasi CHCTEMa
MPABOCYIMST M COTPYIHUYECTBA, & TaKKe
ofIiee OCO3HaHME OTBETCTBEHHOCTH 32
pelieHre TIOOANBHBIX TPOOIEM, OIHOI
n3 Haubosiee OCTPBIX M3 KOTOPBIX SIBIIS-
eTcs  OpraHM30BaHHAs IMPECTYIHOCTb,
TpeOytomasi o0aJbHOTO pearupoBaHUs.
Ha OCHOBE IIMPOKOTO MEXyHapOIHO-
ro corpynuuuectsa [17]. Tobanuzarust
MPECTYITHOCTH TIPUBOAUT K MOCTEIIEHHON
«r100aNIM3aliK HAMOHAIBHBIX YIJIOBHO-
MpaBOBBIX HOpM» [18], x0T nuHAMHKA
9TOTO MpoIecca 3HAYUTEIBHO YCTYNaeT
Pa3BUTHIO MUPOBOTO KPUMHHAIIUTETA.

Kak 3amermi J[x. Cakc, B 910Xy IJI0-
Oanu3anuy BO3pacTaeT NOTPeOHOCTH B
s¢dexruBHOM npaBurenscTse. «IIporme
TOBOPSI, CETOJIHSI HAM HY>KHO HE MEHbIIIC,
a OoJplre mpaBUTENLCTBA. B TO ke Bpe-
MS pOJIb NPABUTEIBCTBA JOJDKHA OBITH
MOJICPHU3UPOBAHA B COOTBETCTBHU C
OTpEe/IeTICHHBIMH TIPOOJIeMaMu, MOCTaB-
JICHHBIMM B3aUMOCBSI3aHHOH MHUPOBOM
SKOHOMUKOW» [19]. AprymeHThl, mpu-
BE/ICHHBIC B ATOW CBSA3UM aMEPHKAHCKUM
9KOHOMHUCTOM, KacarTcs U chepbl 6e3-
OMacHOCTH: 00ecrHe4YeHH NOTpeOHOoCTEeMH
obmecTtBa B 0E30IaCHONH IKU3HEHHOMH
cpene, TrapaHTUpyouield crabuibHOE
pa3BuTHe, TpeOyeT He YMCHBILICHHS, a
YBEJIMYCHHS POJIM TOCYAapCcTBa Kak d¢-
(EeKTUBHOTO  MHCTPYMEHTa  pEIICHHUS
9TOH IPOOIIEMBI.

3akiouenue. Takum 00pa3oM, MOXK-
HO KOHCTaTHPOBAaTh CJIEAYIOLINE HAIlpaB-
JICHUsI BIMSAHUA [100anu3aluy Ha JUHa-
MUKy pPa3BUTHS OPraHW30BaHHON Ipe-
CTYIHOCTH.
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Bo-mepBeIX, Takue sSBIEHUS, KaK OC-
nalieHne  KOHTPOJIST — MEXTyHapOTHOI
TOPTOBJIH, OTKPHITOCTH B TOJUTHYECKOH,
KOHOMHYECKOH W COIMaibHOU cdepax,
pa3BuTHE WH(OPMAIMOHHBIX TEXHOJO-
T, BEICTyHarone 0a3ucoM IMpoIeccoB
ro0au3alyy, NPUBEIH K TPaHCHALHO-
HaJM3alM1 OPraHN30BaHHON MPECTYIHO-
CTH, 4TO, [0 CYTH, U sABJIsACTCS ee roba-
IU3anuei.

Bo-BTOpBIX, pacmmpeHue MeExIy-
HAapOJHOM TOProBiH, (PUHAHCOBBIX OIle-
pauuii, popMHPOBAaHHE EIMHOIO PbIHKA,
MH(OPMALIMOHHOTO MPOCTPAHCTBA, SIB-
JSIOLIMECS CYLIHOCTBIO INI00aIM3alvy,
AKTHBHO HCIIOIB3YIOTCS OPraHN30BaHHOM
NPECTYIMHOCTBIO JUI pacIiupenus cdep
CBOETO BIIMSIHUS, YBEJIIMUEHHS MTPUOBLICH,
JIeTaJIN3alMY IPECTYIHBIX 10X010B. Op-
TaHW30BaHHAs IPECTYMHOCTh, OymTydn
SKOHOMHYECKHM SIBIICHHEM, IJI00aIH3n-
pyeTcst mapauIebHO C JIeTallbHOM SKOHO-
MHKOH, pe3yJbTaToM 4ero sipisercs Gop-
MHPOBAaHHE BCEMUPHOTO KPUMHHAJIBLHOTO
HPOCTPAHCTBA, OCHOBAHHOTO HAa MCIIOJb-
30BaHUU HWH()OPMALMOHHBIX TEXHOJIOTHI
U JICTAIbHOW TOPIOBIM I IOCTaBKU
JHOOBIX 3aMPEIIEHHBIX TOBAPOB U YCIYT B
TF00BIe TOYKHU 36MHOTO I1apa.

B-Tperbux, mpormeccs
UM TPUBEIH K MOSBICHUIO IIEJO0TO Psna
HPOTHBOPEYUI OOIIEMUPOBOTO XapakTe-
pa B ’KOHOMHUYECKOH, TIOTUTHIECKOH, CO-
UaNbHOI ¥ nHQOpMaMOHHOH chepax,
MMEIOIIUX  MOIIHBIM  KPUMHUHOTE€HHBIN
MOTEHIINAI U CIOCOOCTBYIONIHNX AabHEH-
[IeMy YCWJICHHIO OpTaHH30BaHHOM mpe-
CTYHHOCTH.

Takoe ycuieHue OpraHM30BaHHOMN
HpPEeCTYMHOCTH TpedyeT (OpMHUPOBaHHS
Ha MEXIYHapOJHOM M HAIMOHAJILHOM
YPOBHSIX HOBBIX MYJIBTHIUCIMIUTHHAP-
HBIX TIOJIXOJI0B K 3TOMY SIBJICHUIO, OPHEH-
THUPOBAHHBIX, NPEXK/E BCEro, HA 3aIIUTY
JITaJbHOTO CEKTOpa OOIIECTBEHHOM, HO-
JUTUYECKON U SKOHOMHUYECKON KU3HU OT
HETaTUBHOTO BJIMSHUS OPraHU30BaHHOM
MIPECTYMHOCTH.
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Summary

The article traces the genesis of the concept discretionary power, scientists analyzed in terms of the legal nature discretionary
powers, argues that unlike capacity , an element of which is the ability of a person to change his action only own legal scope, content
discretionary power is able to unilaterally change a foreign legal scope, given the definition of discretionary power law as a form of
subjective legal possibility of intervention in the foreign legal sphere in order to achieve legal results by single vote.

Key words: discretionary power, legal capacity, subjective right, civil legal relationships.

AHHOTaUsA

B crarbe npocnekuBaeTcst pa3BUTHE MOHATHS «CEKyHJApHOE MPaBO»; MOJAAIOTCS aHAIN3Y TOUKH 3PEHHUS yUEHBIX Ha MPABOBYIO
IIPUPOALy CEKYHIAPHBIX IPaB; JIOKA3bIBAETCA, YTO B OTIMYHE OT IPABOCHOCOOHOCTH, 3JIEMEHTOM KOTOPOW SIBIISIETCS BO3MOXKHOCTD
JIMLA CBOMM JEHCTBHEM M3MEHSATh TOJIBKO COOCTBEHHYIO IIPAaBOBYIO Cdepy, COIEpKaHHE CEKYHIApHOTO IpaBa COCTaBISIET BO3MOXK-
HOCTb B OZHOCTOPOHHEM MOPSAKE H3MEHATH Uy:KYIO IIPaBOBYIO cepy, JaeTCs aBTOPCKOE OIPEIEICHUE IOHATHS CeKyHIapHOTO IIpaBa
KaK Pa3HOBHIHOCTH CyObEKTHBHOW MPABOBOI BO3MOXKHOCTH BMEIIIATEILCTBA B UYXKYIO IIPABOBYIO Cepy C LIENbIO JOCTHKEHHS ITPaBO-
BOTO pe3yNbTaTa MyTeM OJHOCTOPOHHETO BOJIIEU3bsIBICHHUS.

KiroueBblie ciioBa: ceKyHIapHOE NPaBo, IPABOCHOCOOHOCTh, CyOBEKTHBHOE IIPABO, IPaXKIAaHCKHE IPABOOTHOILICHUS.

oreword. There exist
diametrically opposite points

of view on the concept of discretionary
power in modern scientific literature.
Some scientists deny existence of these
powers [20, p. 113-130], others do not
use this concept at all, although they
agree that for progressive development
of civil circulation participants of civil
legal relationships are provided with
opportunities to acquire and exercise
those powers that although not given to
them directly, but not prohibited by law
[17, p. 58, 74, 79]. But there is a group of
scientists who consider it to be appropriate
to introduce a category of discretionary
power into system of civil law categories
[18, p. 42-44], the legal nature of the latter
is grounded in different ways. Some of
them believe that it is subjective civil
law [7, p. 12], while others think that it is
underdeveloped subjective law [5, p. 70-
73], still other believe relate discretionary
power to persons powers [19, p. 99-112];
still others refer it to the legal possibility
of a unilateral expression of will to cause
origination, modification or termination
of civil rights and duties [8, p. 68-72] etc.
The relevance of the study is that

in recent years discretionary powers are
subject of scrutiny of research scientists.
Scientists are trying to identify new legal

possibilities that would give the holder
more freedom of action — and what are the
discretionary powers.

The task of this scientific article is to
analyze the becoming and development
in doctrine of civil law the categories
«discretionary power».

Body. In order to determine the
concept of discretionary power we would
like to retrace the origin and development
of this concept in the doctrine of civil law
in Germany, where the abovementioned
term was used for the first time, and also
in Russia and Ukraine, where in recent
years, views on the need for this category
are more and more widespread. The choice
of these countries is not accidental since
their law refers not only to the common
law family of continental European law,
but also to its total Germanic branch. But,
as it is correctly stated in the literature, it
should not be forgotten that the historical
and certain civil law proximity of these
countries do not mean their identity.

The category of «discretionary
power» owes its appearance to the study
of the legal nature of subjective law,
as a legal opportunity of subject of law.
Such researches were actively conducted
in the late XIX century by German
scientists of civil law. As a result, there
were developed several approaches to

* In scientific literature Ukraine, Russia and some other countries is used the term «cexynoapmoe npa-
60x». However romance literature there is a common term diritto potestativo, droit potestatif and that can be
translated as «cexynoapnoe npaso» and as the power «discretionaryy. The doctrine of civil law in Germany
also used the term «Gestaltungsrechtey or «Sekundare Rechtey. However, in any case, the etymological
origins of the term come from the word «powery. In this paper we use the term «discretionary power»
implying the «cexynoapne npasoy, which is used in the scientific literature in Ukraine and Russia.

understanding of subjective law. Thus, B.
Windscheid believed that it is the rule of
the will of the authorized person [3, p. 99],
R. Jhering considered it to be guarded by
positive law interest of the individual [14,
p. 301-321, 358]; L. Enneccerus thought
subjective law to be the rule of a person
in certain relationships [21, p. 244]. But
scientists were unanimous to believe the
existing subjective law may have certain
characteristics. For example, E. Becker
singled out the so-called negative laws
(they were called countervailing power
[2, p. 183]), he attributed to them right
to dispute, right to offset counter claims,
right to refuse of contract, to break a
contract, right to divorce. E. Becker
regarded them as subjective, since the
application of these rights depended on
the will of the authorized person, and
their only feature was in the fact that each
of them could prevent the existence of
the rights of another person, eventually
stopping, neutralizing or limiting the right
of another person [1, p. 209].

Undoubtedly, the study of the
subjective nature of law had its own
peculiarities. If B. Windscheid and E.
Becker turned their efforts to find criteria
that would distinguish certain types of
subjective law, other scientists analyzed
the content of the subjective law.

Thus, already at that time scientists
had different views on the legal nature
of the legal capacity of individuals and
their correlation with subjective law.
Subsequently, E. Zitelmann united
separate groups of legal possibilities,



