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SOME PROBLEM ISSUES OF LEGAL LIABILITY
FOR OFFENCES IN THE SPHERE
OF AGRICULTURAL WASTE TREATMENT IN UKRAINE
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SUMMARY

In the article the issues of legal liability for offences in the sphere of agricultural waste treatment are studied, in particular, this
subject’s researching applicability is determined, corresponding legislation is briefly analyzed, basic problems of legal regulation of
liability for offences in the sphere of agricultural waste treatment are defined and ways of their solving are worked out.

Separate attention is paid to peculiarities’ considering of legal groundwork for dispute resolving concerning liability for offences
in mentioned sphere, occurring in transborder cooperation, and also, corresponding addenda to current legislation, with intent of its
harmonization with actual international-legal provisions and practice, are proposed.
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B crarbe nccieyroTcs BOpochl IOPUAMYECKOH OTBETCTBEHHOCTH 3a HAapYIICHHs 3aKOHONATENIbCTBA B chepe 0OpaIeHHs ¢ Cellb-
CKOXO3SIHCTBEHHBIMU OTXO/IAMH, B YACTHOCTH OIIPECIICHA aKTYaJIbHOCTh UCCICIOBAHHS 9TOH TEMBbI, KPaTKO IIPOaHAIN3HPOBAHO COOT-
BETCTBYIOLIEE 3aKOHOAATEIBCTBO, ONPEAEIICHbI OCHOBHbIE MPOOJIEMbI IIPABOBOTO PErYIMPOBAHNS OTBETCTBEHHOCTH 3a PaBOHApYIIIe-
HHS C chepe 0OpaIIeHNUS C CENbCKOX03IHCTBCHHBIMU OTXO/IAMHU M BHIPAOOTAHBI TyTH UX PELICHHS.

OtaenbHOE BHUMAHHE Y/ICJICHO PACCMOTPEHHIO 0COOCHHOCTEH MPaBOBOr0 00ECIIEUEHUS Pa3pEIIeHHUs CIIOPOB 00 OTBETCTBEHHO-
CTHU 3a NPAaBOHAPYLIEHHUs B YKa3aHHOW cdepe, KOTOpble BO3HUKAIOT IIPU TPAHCIPAHUYHOM COTPYAHHYECTBE, a TAKKE MPEJUIOKEHBI
COOTBETCTBYIOIIUE JOIIOJIHEHHS B IeHCTBYIONIEE 3aKOHOAATENIBLCTBO C LSO €r0 TapMOHH3AINH € CYIIECTBYIOIMMH MEXTyHapOIHO-

IIPaBOBBIMU HOPMAMU U MPAKTUKOH.

KuoueBbie cjioBa: ropuandecKas OTBETCTBEHHOCTD, IPAaBOHAPYLICHUS, CEJIbCKOXO3SICTBEHHBIE OTXOAbI, TPAHCI'PAHUYIHOC CO-
TPYAHUYCCTBO, ITpOorpamMmma o6pa1ueH1/151 C CEIIbCKOXO3STMCTBEHHBIMU OTXO/IaMH.
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Introduction. Today in Ukraine sustained tendency towards amounts’
increasing of agricultural waste, that spontaneously are being removed and
buried at dumps, grounds and unfitted for these purposes places, is being observed.
Infrastructure of dealing with agricultural waste is actually absent in Ukraine,
what subsequently creates heightened danger for environment and people in the
process of their removal and storage. The issue of improvement of agricultural
waste treatment system, reduction of its creation and maximal recycling usage,
became avital environmental problem in Ukraine. Also, the problem issues of legal
liability for offences in the sphere of agricultural waste treatment are left open for
today. So, L.O. Bondar asks in logic manner: «why, despite stormy development
of domestic legislation about waste, situation in this branch of knowledge is not
getting better? To our mind, significant defect of valid waste legislation lays in
imperfection of mechanism of legal liability for its violationy [1].

J

ssues of dispute resolving concerning
liability for offences in the sphere of
agricultural waste treatment in transborder
cooperation remains insufficiently studied,
as to unification of the legal regime for all
types of waste, despite the obviousness of
appropriateness to establish different ones,
in particular for agricultural waste etc. So,
the necessity to implement special legal
directions, concerning liability for offences in
the sphere of agricultural waste treatment in
Ukraine becomes evident.
The aim of the article — to clear up
problematic issues of legal liability for
offences in the sphere of agricultural waste

treatment and ways of their solving, in
particular concerning implementation of
changes and addenda to Ukrainian active
legislation.

Exposition of the main material.
According to part 1 article 42 of the Law of
Ukraine «About waste» of March 5, 1998 Ne
187/98-BP [11] persons, guilty of breaches
of legislation in the sphere of agricultural
waste treatment, are subject to disciplinarian,
administrative, civil or criminal liability for:
1) breaches of waste treatment established
order, that resulted in natural environment
contamination, direct or indirect harmful
influence to people’s health and economic
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losses; 2) obstinate allocation or removal
of waste; 3) breaches of order of import
to Ukraine, export and transit through its
territory of waste, as secondary materials; 4)
non-fulfillment of directions and instructions,
that provide state control and supervision
over operations of waste treatment and places
of its removal; 5) concealment, distortion or
refusal from granting of full and authentic
information on requests of officials, citizens
and their associations, regarding the safety
of waste formation and their treatment,
including those about accidental emissions
and corresponding consequences; 6) hiding
of exceeding of established limits for volumes
of waste formation and allocation; 7) mixing
or burial of waste, for which appropriate
utilization technology exists in Ukraine,
without special license of authorized body;
8) breaches of rules of keeping primary
records and control over waste treatment
operations; 9) breaches of forwarding terms
and accounting order concerning waste
formation, usage, neutralization and removal;
10) untimely payment, made for waste
allocation.

In part 2, article 42 of the Law of Ukraine
«About waste» it is mentioned that liability
for other offences of legislation about waste
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also could be established by Ukrainian
laws. Thus, in the Code of Ukraine about
administrative offences of December 7, 1984
[7] (further — CUaAO) administrative liability
for agricultural and other land spoiling and
contamination (art. 52), in particular for
their polluting by chemical and radioactive
substances, oil and oil products, unpurified
effluents, industrial and other waste, as well
as non-act on weeds control, is determined.
Liability for offences in the sphere of
agricultural waste treatment is also provided
by other CUaAO articles (art. 72, 73, 82 etc.).

Also, mainly in the presence of socially
dangerous consequences, first of all as to
creation, by corresponding actions, danger
for people’s life, health or environment,
causing deaths of people, objects of animal
and vegetative kingdom, their mass diseases
etc., mentioned category of offences could
be qualified as crimes, for committing which
criminal liability is provided, in particular
according to art. 239, 241, 242, 243 of the
Criminal code of Ukraine of April 5, 2001 [8].

At the same time, regardless that in part
2, art. 42 of the Law of Ukraine «About
waste» it is word-for-word mentioned,
that liability for offences of legislation
about waste could be established by
«laws of Ukraine», in practice it is also
actually provided by sublegislative acts.
So, according to point 20 of the Procedure
of development, approval and revision of
limits for waste formation and allocation,
approved by the Resolution of the Cabinet
of Ministers of Ukraine of August 3, 1998 Ne
1218 [14] (further — Procedure) liability for
accuracy of determining of waste formation
standards, waste formation and allocation
limits, untimely approval or non-approval of
them is incurred by owner of waste.

But, according to point 22, part 1,
art. 92 of the Constitution of Ukraine
fundamentaltenets ~ of  civil, criminal,
administrative and disciplinary liability have
to be determined exceptionally by the laws
of Ukraine. Therefore, it could be proposed
to state point 20 of the Procedure in the
following edition:

«20. Persons, guilty of violation of
determining of waste formation standards,
determining of waste formation and allocation
limits, untimely approval or non-approval of
waste formation and allocation limits, incur
disciplinary, administrative, civil or criminal
liability according to the law».

According to art. 43 of the Law of Ukraine
«About waste» enterprises, institutions,

organizations and citizens of Ukraine,
foreigners and stateless person, foreign legal
entities are obliged to compensate harm,
caused by them as a result of violation
of legislation about waste, in procedure
and amounts, determined by Ukrainian
legislation.

Actually, the procedure of compensation
of harm, caused as a result of violation
of legislation about waste, is first of all
determined by the Civilian code of Ukraine
of January 16, 2003 [9] (further — CCU).
However, in CCU itself it is not mentioned
about this type of liability, what, in our
opinion, is a weak point. So, it could be
proposed to add CCU by art. 1188-1 of
following content:

«Article 1188-1. Compensation of harm,
caused as a result of violation of legislation
about waste.

1. Specific features of compensation
of harm, caused as a result of violation of
legislation about waste are determined by
law».

In this regard, correspondingly, the Law
of Ukraine «About waste» is worth to be
added by art. 43-1 of the following content:

«Article 43-1. Specific features of
compensation of harm, caused as a result of
violation of legislation about waste

Harm, caused as a result of violation
of legislation about waste is subject to
compensation regardless of payment
for contamination of environment and
worsening of natural resources’ quality.
Persons, to whom harm was caused as
a result of violation of legislation about
waste, have right for compensation of
value of unreceived income for the period,
required for reproduction of environment's
condition and natural resources up to state,
applicable for their utilization according to
their end use».

According to art. 44 of the Law of Ukraine
«About wastey», disputes, emerging in the
sphere of waste treatment, are being settled in
legislatively determined procedure. That is to
disputes, emerging on the territory of Ukraine
only, provisions of Ukrainian legislation
about liability for offences in the sphere of
agricultural waste treatment, in particular
Economic code of Ukraine of January 16,
2003 [3], Land code of Ukraine of October
25,2001 [4], Water code of Ukraine of June
6, 1995 [2], Criminal code of Ukraine of
April 5,2001 [8], Economic-procedural code
of Ukraine of November 6, 1991 [4], Civil-
procedural code of Ukraine of March 18,
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2004 [10], Administrative legal proceedings
code of Ukraine of July 6, 2005 [6] etc. It
should be mentioned, that on October 2,
2012 new separate Law of Ukraine «About
amending some legislative acts of Ukraine
concerning improvement of legal regulation
mechanism and aggravation of liability in
the sphere of waste treatmenty Ne 5402-VI
[12] was adopted, which made changes to the
legislation, establishing liability for breaching
the requirements concerning waste treatment,
for evasion of making agreements for waste
removal and burial of non-manufactured
(non-recycled) waste.

Herewith, more complex is the issue of
defining the legal liability for offences in
the sphere of agricultural waste treatment
during transborder cooperation. So, the basic
law in this field, in particular the Law of
Ukraine «About transborder cooperationy»
of June 24, 2004 Ne 1861-1V [13], doesn't
set any types of liability at all, what, in our
opinion, is the defect. In its turn, in the Law
of Ukraine «About waste» it is also pointed
out that international agreements of Ukraine
could provide another order of dispute
consideration concerning transborder waste

transporting.
International ~ law  doctrine  and
international relations practice contain

prevailing idea, that nature and amount of
measures, concerning liability for offences
in the sphere of agricultural waste treatment,
have to be proportional to committed
offences, herewith not only direct amount
of caused losses, but also nature and matter
of right infringement have to be considered.
The usage of such counter-measures always
has limited nature and is being realized with
the aim to encourage offender's fulfillment
of his duties, including those, emerging from
relations of international-legal liability.

In modern law there is the whole raw of
obligations, pausing or stopping of which are
not being permitted, in manner of applying
counter-measures to offender. Among them
there are obligations to stay away from
force usage or force threat, obligations
protect main human rights, obligations of
humanitarian nature and other ones, that
arise from imperative regulations of common
international law.

So, A.L. Chernyavskiy, after analysis
of international agreements, concerning the
liability for water contamination by waste and
practice of states, international courts in this
sphere, makes conclusion about subsidiary
nature of international-legal liability of state
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for such contamination. Subsidiary nature of
liability means that state has to compensate
that part of losses, caused by contamination,
which left not refunded after realization
of civil-legal liability of legal entities and
natural persons, that are under jurisdiction
of state and whose actions directly led to
contamination. In case if such subjects,
owing to regulations of international law
and national legislation are relieved of legal
liability, losses have to be fully compensated
by state [18, c. 10-11].

Thus, in our opinion, the Law of Ukraine
«About transborder cooperation» should be
added by Section IV-I with article 14-1 of
such content:

«Article 14-1. Liability in the sphere of
transborder cooperation.

For breaches in the sphere of transborder
cooperation the parties have to bear liability
proportionally to committed offence,
herewith, not only direct amount of losses,
but also the nature and matter of affected right
should be considered.

The state has to compensate that part
of losses, which left not refunded after
realization of civil-legal liability of legal
entities and natural persons, that are under
jurisdiction of state and whose actions directly
led to contamination. In case if such subjects,
owing to regulations of international law
and national legislation are relieved of legal
liability, losses have to be fully compensated
by state».

In connection to this, part 2 of article
44 of the Law of Ukraine «About wastey,
accordingly, should be stated in following
edition: «Disputes, originated because of
transborder waste transportation, are resolved
adjusted for regulations of the Law of
Ukraine «About transborder cooperationy.
Another order of considering disputes related
to transborder waste transportation could
be provided by international agreements of
Ukrainey.

Also, according to researchers’ opinion,
the unification of legal mode of all waste
types, that in fact creates unified grounds for
emerging of legal liability for corresponding
offences, despite different nature of formation
and existing particularity of treatment
with different waste categories, could be
considered as the demerit of legislation. So,
the need for establishing of different legal
modes for different types of waste: domestic,
industrial, dangerous, agricultural, etc. [16].

What concerns agricultural waste, it
could be reasonable to adopt special legal

regulations, first of all the law about special
program of dealing with agricultural waste.

Prevention of agricultural waste
accumulation, limitation of their harmful
effect on environment and human health
and also establishing of liability for non-
compliance with corresponding directions
have to be the main aim of this Program.

The Program has to envisage solution
of the following tasks: defining of priority
directions in the sphere of agricultural waste
treatment as component of state policy
in the field of environmental protection;
development and fulfillment of program
measures about successive reduction of
amounts of agricultural waste accumulation
by utilization, neutralization and removal,
limitation of agricultural waste formation
by industrial restructurisation (where it’s
possible); regeneration, application of low-
waste technologies and complete cycle
processes; purification of land contaminated
by agricultural waste etc.

The following structure of the Program
could be proposed:

Section I. Generalities.

Section II. Aim and main tasks of the
program.

Section III. Legislative, organizational
and information coverage of program
implementation.

Section IV. Program implementation
stages.

Section V. Estimated
program fulfillment.

Section VI. Sources of finance and
expectant cost of it’s implementation.

Section VII. Personnel training, education
and certification.

Section  VIIL
program fulfillment.

Section IX. Liability for program
demands violation.

Section X. Program fulfillment control.

Section XI. International cooperation.

As an annex to the Program the Passport of
the Nation-wide agricultural waste treatment
program should be applied, with determined
in tables the following data concerning:
legislative-methodical coverage; scientific
and technical coverage; informational
coverage; pilot projects, included to the
Program; amounts and sources of Program
financing (in actual prices); liability for
Program demands violation.

Also, on the basis of this program,
secondary legislative acts in the sphere of
agricultural waste treatment, in particular

indicators of

Expectant results of

-
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methods of separate gathering of agricultural
waste, order of conducting the competition for
providing services on removal and utilization
of agricultural waste, rules of exploitation
of objects, dealing with agricultural waste,
exploitation rules of agricultural waste
ranges, etc., should be enacted.

Abstracts. So, in our pinion, proposed
changes and addenda to the Civilian code
of Ukraine, the Laws of Ukraine «About
waste», «About transborder cooperationy,
the Procedure of development, approval and
revision of limits for waste formation and
allocation, also, propositions concerning
enaction of the Nation-wide agricultural
waste treatment program and adoption
of  substatutory acts in corresponding
sphere according to such Program will
help to solve some controversial issues and
remove defects in legislative regulation of
legal liability for offences in the sphere of
agricultural waste treatment.
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TAKTHUKA JJOITIPOCA MOAO3PEBAEMOIO
HA CTAJIUU JOCYAEBHOI'O
PACCJEJOBAHMS YMBIILJIEHHOTO
YBUMCTBA, COBEPIIEHHOI'O B COCTOSIHUM
CUJIBLHOI'O JYWEBHOI'O BOJIHEHUS

A.KYHTHM,
npemnoaaBareJjib Ka(l)e,[[pbl YroJioBHOTO nmpounecca 1 KpUMUHAJIUCTUKH
JILBOBCKOIO rocy1apCTBEHHOI0 YHMBEPCHTETa BHYTPEHHHX JeJl, YKpanHa

SUMMARY

In a scientific paper analyzes the legal regulation of the grounds and procedures for
questioning, examined the position of forensic scientists to determine the questioning as
the investigation (investigative) the actions and offered his own definition. Attention is
focused on determining the order of preparation, its direct holding and fixing the results
of the interrogation of a person suspected of committing a murder in the heat of passion.
Considered grounds and procedures for invitations to the interrogation of the suspect of
psychologists and issues that need to be put to the suspect in criminal enterprises in this
category. Also invited to the tactics of this investigation (investigative) actions aimed at
achieving the objectives of its implementation, taking into account psycho-age features
interrogated.

Key words: murder, the heat of passion, interrogation, tactic.
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B Hay4HOii cTaTbhe NMpoaHAIM3UPOBAHBI 3aKOHONATEIbHAS PENIAMEHTALUs OCHOBA-
HHI U TOPsIJKa TIPOBEACHHS IONPOCA, PACCMOTPEHBI MO3UIMU YUCHBIX-KPUMHUHAINCTOB
M0 OMpENeICHUIO OTPoca KaK CIEICTBEHHOTO (PO3BICKHOTO) ACHCTBHS M MPEATIONKe-
HO €r0 aBTOPCKOE OIpejiesicHHe. AKIICHTHPOBAHO BHIMAHHE HA ONPEICIICHUH MOPSIIKA
MOJI'OTOBKH, HEIOCPEJCTBEHHOTO €r0 MPOBEICHUS U (PUKCAIMU PE3yNIbTaToB J0Mpoca
JIMIA, TI003PEBAEMOTO B COBEPIICHHUH YMBIIUICHHOTO YOHHCTBA B COCTOSHUH CUITBHOTO
JYIICBHOTO BOJIHEHHs. PACCMOTPEHBI OCHOBAHHUS H MOPSIOK MPUITIAIICHUS K TIPOBEIC-
HHIO JIONPOCa TOJ03PEBAEMOT0 CIIEIIHATMCTOB-IICHXO0JIOTOB U BOIIPOCHI, KOTOPbIE HE00-
XOIMMO CTABHUTh I0J03PEBAEMOMY IIPH PACCIIEIOBAHUHI YTOJMOBHBIX MPOU3BOICTB JaH-
HO#t kareropuu. Tarke MPEATIOKEHO TAKTHYECKHE MTPUEMBbI YKa3aHHOMN CIICICTBEHHOTO
(PO3BICKHOTO) JICHCTBUSI HAIIPABICHBI HA JIOCTHXKCHHE LICJIH €€ MPOBEACHUS C YYETOM
MICUXO0-BO3PACTHBIX 0COOCHHOCTEI! AOMPAIINBAEMOTO.

KuiroueBble ¢10Ba: yMbIIUICHHOE YOUICTBO, COCTOSHHUE CHIIBHOTO JIyIEBHOTO BOJI-
HEHHUSI, TONPOC, TAKTHUESCKHUI TPHEM.

/

Ilocmanoexa npoonemol. Ihhekmugnocms y201081020 npoyeccyanbHol \
oeamenvHocmu  no  00ecnedenul)  6bINONHEHUA  3a0a4  Y207106HO20
Ccyoonpouseo0cmea no  ObICMPOMY, HNOJAHOMY U  OECHPUCMPACHIHOMY
Ppaccne006anuio  Y20n06HbIX NPECMYNNCHUN, 3auiUmsl JUYHOCIMU Om
HEODOCHO6AHH020  MPOUECCYANbHO20  NPUHYIHCOCHUS, HEe3aKOHH020
npueneuyenus K OMGemcCHIGeHHOCHU WU OCYHCOEHUSA, 6 Nepeylo ouepeoy,
onpeoensaemcs Kauecmeom 3aKOHOOAMENbHOU pelameHmayun, npaKmuKku
npoeeodenus ciedCcneennbIX (PO3bICKHbIX) 0CUCMEUIl U yMenoil Op2anu3auyuu
6cezo nmpouyecca Ookazvieanus. B cucmeme makux cneocmeeHHbIX
(pO3bICKHBIX) Oelicmeuil 6ajicHOe U NepeooYepeOHoe MEeCHO HA COUCKAHUE
dakmuueckux OAHHBIX U YCMAHOGNEHUA UCMUHbBL, 3AHUMAEn OOnpoC.
Honpoc nuya, nodo3pesaemozo 6 coeepuieHuu yMblULIEHHO20 youiicmea
6 COCMOAHUU CUNIbHO20 OYUIEeEHO20 6OJIHEHUsA UMeEEem MAKMUKY C60€20
\ npogedenus, Ymo A61AAEMCA RPEOMENOM HAUE20 UCCTE006AHUAL.

J

Q‘ KTYaJIbHOCTb TE€MBbI HCCJIEA0-
BaHUsSl TOATBEPKIAACTCA TEM,

YTO B HACTOsIIEE BpeMs B YKpauHE He
pa3paboTaHbl METOANYECKHE PEKOMEH 1a-
UM IO PACCIIENOBAHUIO YMBIIUIEHHOTO
yOHCTBa B COCTOSIHUM CHJILHOTO JTyIIIEB-
HOTO BOJTHEHUSI.

HAH Vkpainn. - K., 2008. — C. 10-11.
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CocTosinue ucciaenoBanusi. B ropu-
JIMYECKOH JIUTEpaType TaKoTO CIISICTBEH-
HOTO (PO3BICKHOIO) IEHCTBUS, Kak MIO-
IIPOC WITH OT/IEJIEHBIM €€ acIeKTaM MOCBSI-
IIEHO JI0CTaTOYHO MHOTO paboT. K aTomy
BOIIPOCY 00palaIUCh TAKKE YUeHbIe, KaK
B.I1. baxun, P.C. beankun, A.H. Bacuinbes,
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