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PROTECTION OF THE RIGHT
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COURT OF HUMAN RIGHTS
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SUMMARY

The article deals with the issue of protecting the right to a fair trial by the example
of the European Court of Human Rights. The article contains the conclusions about a
two-level nature of this right whose minimal content is given in article 6 of the European
Convention on Human Rights. The right to a fair trial has an expanded content due to the
practical activity of the European Court of Human Rights.

Key words: a fair trial, rights of man and the citizen, Conventions for the Protection
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EE

B Hay4HOIi cTaTbe paccMaTpUBAETCS BOIPOC 3AIUTHI IIPaBa Ha CIIPABEUIUBOE CY-
nebHoe pa3duparenbcTBO Ha mpumepe EBpomeiickoro cyna mo mpaBaMm uyenoBeka. AB-
TOPOM JJIaeTCsl BEIBOJ O JBYXYPOBHEBOM XapaKTepe 3TOro IpaBa, MUHUMAIIBHOE CO-
JeprkaHue KOTOPOro IPHUBOIUTCA B cTaThe 6 EBporeiickoll KOHBEHIINH 10 IIPaBaM 4elIo-
BeKa, a pacIIMpeHre CoAep)KaHus MpaBa Ha CIpaBeInBOe CyneOHOe pa3oupareIbCTBO
MPOMCXOMT Oarozmaps MPakTHUeCKoil nesTenbHOCTH EBporneiickoro cyaa mo mpasam

YCJIOBCKa.

KioueBble ciioBa: cripaBeuinBoe CyaeOHOe pa30MpaTenbCTBO, MpaBa YesioBeKa U
rpakiannHa, KOHBEHIIMH O 3allUTe IPaB 4eJI0BeKa U OCHOBHBIX CBOOOI.

The problem statement in general terms and its connection with important
scientific and practical tasks. One of the tendencies of the Ukrainian society
development is the decrease of the level of trust in judicial authority.
According to the opinion poll data that was conducted with the participation
of Razumkov Centre sociological service, nowadays 44.9 % Ukrainians do
not trust in judicial authority. Moreover, 31.5 % respondents gave a negative
answer to the question «Were the court trials you were involved in legal and
fair?» As of March, 59.8 % respondents do not support the judicial activity
in Ukraine (for comparison, in February of 2005, at the beginning of the
research, 29.3 % respondents did not support the judicial activity) [1].
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he right to a fair trial (the right to

a fair court) belongs to so-called
first-generation rights of man and the
citizen and is provided by fundamental
international agreements. As it was truly
stated by E. L. Trehubov, ‘the creation
of main mechanisms of the guarantees
of basic human rights and freedoms is
one of the greatest achievements of the
international cooperation in XX century’
[2, p. 358].

Thus, at the level of the United
Nations (UN), the right to a fair trial
shall be established by the Universal
Declaration of Human Rights of 1948,
whose article 10 states the following,
‘Everyone is entitled in full equality
to a fair and public hearing by an
independent and impartial tribunal, in the
determination of his rights and obligations
and of any criminal charge against him’
[3], and the International Covenant on
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Civil and Political Rights of 16 December
1966, whose article 14 contains the
following statement, ‘All persons shall
be equal before the courts and tribunals.
In the determination of any criminal
charge against him, or of his rights and
obligations in a suit at law, everyone shall
be entitled to a fair and public hearing by
a competent, independent and impartial
tribunal established by law’ [4].

Speaking about the regional level,
we should mention the Convention of the
Commonwealth of Independent Nations
on Human Rights and Fundamental
Freedoms, whose article 6 states that ‘All
persons shall be equal before the judicial
system. In the determination of any charge
against him, everyone shall be entitled to a
fair and public hearing within a reasonable
time by an independent and impartial
court’ [S]. Finally, the right to a fair trial
is mentioned in article 47 of the Charter
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of Fundamental Rights of the European
Union, ‘Everyone is entitled to a fair and
public hearing within a reasonable time
by an independent and impartial tribunal
previously established by law’ [6].

Today, the allocation of this right
in article 6 of the Convention for
the Protection of Human Rights and
Fundamental Freedoms of 4 November
1950 (hereafter — Convention on Human
Rights) has ‘the biggest practical
importance for the citizens of Ukraine. It
is as following ‘In the determination of
his civil rights and obligations or of any
criminal charge against him, everyone is
entitled to a fair and public hearing within
a reasonable time by an independent and
impartial tribunal established by law [7].

On 9 November 1995 Ukraine joined
the Council of Europe and it opened the
Ukrainian citizens the opportunity to
address the European Court of Human
Rights, that is a supranational court
jurisdiction with the right to adopt
mandatory decision, with the purpose of
their right protection, including the right
to a fair trial. Meanwhile, there occur
many problematic issues when this right is
being realized in practice. This is related,
among others, to the complicated structure
of this right and the constant extension
of its content due to the decisions of the
European Court of Human Rights (further
— Court of Human Rights).

The analysis of the latest research
and publications which start the
solution of this problem and which
the author uses, emphasis on those
parts of the general problem that are
still unsolved and which this article
is devoted to. Different theoretical
and practical aspects of the right to a
fair trial were studied by both foreign
and native sciences. Namely, this issue
was addressed in the works of E. S.
Alisiievych, S. F. Afanasieva, Zh.-L.
Berzhel, V. F. Boiko, M. V. Buromenskyi,
V. H. Butkevych, I. S. Hrytsenko, Yu.
M. Hrytsenko, Yu. M. Hroshevyi, K. V.
Husarov, V. N. Denysov, M. L. Entin,
, V. L. Yevintov, V. V. Komarov, O. V.
Kaplina, S. V. Kivalov, M. 1. Koziubra,
M. O. Kolokolov, R. O. Kuibida,V. T.
Maliarenko, V. Ye. Marmazov, 1. Ye.
Marochkin, A. S. Matsko, V. T. Nor, J.
Oberto, 1. S. Piliaiev, M. A. Pohoretskyi,
D. M. Prytyka, P. M. Rabynovych, O.
1. Rabtsevych, O. M. Tolochko, Ye. L.

-
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Trehubov, K. Kharbi, L. Heide, and
others.

At the same time, modern scientific
works concentrate more on separate
structural elements of the right to a fair
trial.

The objectives of the article (setting
the tasks). The objective of this article is
to study the peculiarities of the protection
of the right to a fair trial at the European
Court of Human Rights.

Main material of the research with
the complete grounding of the scientific
result received. It is indisputable that
the right to a fair trial belongs to the
most important rights guaranteed by
the Convention on Human Rights, since
public justice, by playing the key role in
the institutes of democratic states, is the
guarantee and protection mechanism for
all the other institutes [8, p. 29]. Prior
to discussing the issue of protecting the
right to a fair trial at the European Court
of Human Rights, it is necessary to define
some key elements of the general nature
of this right.

First of all, when trying to define
the place of the right to a fair trial in
the general system of the rights of
man and the citizen, it is requisite to
emphasize that it belongs to the so-called
first-generation rights of man and the
citizen. Being the main achievement of
bourgeois revolutions, these rights, as it
was demonstrated above, are provided
by the main international acts and are
imprescriptible. According to law books
these very rights are to be considered as
human rights proper, while the rights of
the second and third generation ‘are in
their nature only ‘social pursuit’ id est
rather privileges for ‘retribution of the
national income in favour of the socially
weak’ rather than rights [9, p. 565].

Also, speaking about this right from
a perspective of ‘dimensions of law
order’ (the first — the rights that cannot
be limited even under the state of war
or other emergency state (the right to
life, personal immunity, prohibition of
torture and slavery etc), the second —
secondary rights, id est those appearing
due to the autonomous interpretation of
certain norms by the European Court, the
third — the rights that ensure the effective
development of a democratic society),
the right to a fair trial refers to ‘the third
dimension of law order’ [10, p. 27].
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But disregarding the approaches to the
characteristics of importance of the right
to a fair trial in the system of the rights
of man and the citizen, its significance in
the modern world is doubtless. According
to J. McBride, ‘the right to a fair trial is
central in the very construction of a legal
state. Judging from the enormous amount
of cases with the violation of article 6,
we can conclude that the European Court
closely watches the process of the states’
fulfillment of all the duties ascribed to
them by article 6 [11, p. 9].

As it was mentioned above, the
Convention on Human Rights has article
6 ‘The Right to a Fair Trial’, whose
content should be given in full, devoted to
the right to a fair trial:

‘1. In the determination of his civil
rights and obligations or of any criminal
charge against him, everyone is entitled
to a fair and public hearing within a
reasonable time by an independent and
impartial tribunal established by law.
Judgment shall be pronounced publicly
but the press and public may be excluded
from all or part of the trial in the interest of
morals, public order or national security in
a democratic society, where the interests
of juveniles or the protection of the
private life of the parties so require, or the
extent strictly necessary in the opinion of
the court in special circumstances where
publicity would prejudice the interests of
justice.

2. Everyone charged with a criminal
offence shall be presumed innocent until
proved guilty according to law.

3. Everyone charged with a criminal
offence has the following minimum rights:

a) to be informed promptly, in a
language which he understands and in
detail, of the nature and cause of the
accusation against him;

b) to have adequate time and the
facilities for the preparation of his
defence;

c) to defend himself in person or
through legal assistance of his own
choosing or, if he has not sufficient means
to pay for legal assistance, to be given
it free when the interests of justice so
require;

d) to examine or have examined
witnesses against him and to obtain the
attendance and examination of witnesses
on his behalf under the same conditions as
witnesses against him;
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e) to have the free assistance of an
interpreter if he cannot understand or
speak the language used in court’ [12].

Thus, having analyzed the provisions
of article 6 of the Convention on Human
Rights, we can make the conclusions of
a complex structure of the right to a fair
trial whose content is far more extended
than in the above-mentioned references to
the provisions of international acts as well
as the right to a fair trial with a fair result
of the hearing. The complex nature of the
structure of the right to a fair trial make
it the subject of interest for both legal
scientists and legal practitioners, since
the response to this question has not only
theoretical, but also significant practical
importance.

Thus, owing to the content of p 1 of
article 6 of the Convention on Human
Rights, E. L. Trehubov distinguishes the
following elements:

1) the right to hearing;

2) the fairness of hearing;

3) the publicity of hearing and
proclamation of judgment;

4) the reasonable time of hearing;

5) the hearing by a tribunal established
by law;

6) the independence and impartiality
of tribunal [13, p. 359].

Such an approach may be considered
correct in case of treating the right to a fair
trial in its ‘initial’ state and not taking into
account the contribution of the European
Court on Human Rights practice in the
understanding of this right that will be
mentioned later.

The approach proposed by M. Entin is
believed to be more accurate. It was further
developed by Ukrainian legal scientists 1.
Hrytsenko and M. Pohoretskyi.

Thus, M. Entin distinguishes among
organic, institutionary, procedural and
special components of the right to a fair
trial. The elements providing an effective
usage of the right to a fair trial such as
access to the courts and execution of
judgment are the organic component.
The institutionary component is the
criteria the legal system of a state and
its separate organs, such as the order of
court creation, legal corpus formation,
court empowerment time, guarantee of
independence and neutrality of a judge, are
to meet. The procedural component of the
right to a fair trial includes the possibility
of the participation of a person and his

representative in hearing. The special
criteria are the requirements caused by the
peculiarity of a criminal procedure that
are part of p. 2 and 3 of the Convention on
Human Rights [14, p. 86-87].

Specifying the above-mentioned
structure, . Hrytsenko and M. Pohoretskyi
propose to distinguish the following
elements in the right to a fair trial:

‘1) institutionary elements (provisions
that define the legal system organization
in general and every separate legal body
in particular, i.e. court creation on the
basis of law, independence of a court,
neutrality of a court);

2) organizational and functional
elements (provisions that combine
the criteria of court organization and
functioning, i.e. access to the courts, equity
of parties, the right to legal assistance,
publicity (transparency and openness)
of hearing, mandatory character of court
judgment);

3) functional elements (provisions
that determine the procedural order and
rules of judicial process, i.e. adversary
character and reasonable time of hearing);

4) special elements (provisions that
relate to the field of the criminal process,
i.e. presumption of non-guilty, the right
to protection, the right to an interpreter)’
[15, p. 4].

Such an approach to the definition of
the ‘element-by-element’ structure of the
right to a fair trial is considered to be more
correct, since we must admit that when
protecting the right to a fair trial the Court
of Human Rights is constantly expanding
the content of this very right.

Thus ,for instance, hearing in 1975 the
case ‘Golder Against Great Britain’ the
Court of Human Rights attached the rule
stating that the right to access the courts is
an essential element of the right to a fair
trial, although article 6 of the Convention
on Human Rights does not contain a direct
reference to this right [16, p. 359]. In the
same way, due to the practice of the Court
of Human Rights there appeared the right
to execute judgments (case ‘Hornsby
v. Greece’ from 19 March 1997),
inadmissibility of incidental reversal of
final court judgments (case ‘Brumarescu
v. Romania’ from 23 October 1999).

Therefore, as it was stated by S. F.
Afanasiev, the content of article 6 of the
European Convention ‘is only prima facie,
since the conventional norm receives its
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complex evolutional interpretation due to
the work of the European Court of Human
Rights, whose decision is mandatory
for the member states of the European
Court in case of detecting an notional
conventional breach’ [17, p. 4].

Herein, it should be mentioned that
the extension of the content of the right
to a fair trial is conducted by the Court
of Human Rights not only by means of
specifying certain norms, but also whole
categories.

Thus, speaking about some vagueness
of the field of applying article 6 of the
Convention on Human Rights, J. McBride
emphasizes the absence of a unified
approach to the public-law or private-law
character of the very notion of “civil rights
and obligations’ used in both English and
French versions of the Convention: the
English version contains some terms
(“civil rights and obligations’) typical for
constitutional law and, thus have public-
law character, whereas the terminology
of the French version (‘d’une caractere
civile’) is private-law that enables the
conclusion that ‘the first approach gives
the opportunity to apply article 6 to most
decisions made by the public authority
organs, whereas the second one limits
the sphere of applying article 6 with the
issues connected with the agreements,
civil offences, property relations and other
interests of the kind’ [18, p. 9]. Herein, it
is noted that despite the preference for the
French version, the judicial practice of this
issue is developing and adapting to every
separate case, thus article 6 also concerns
the cases of public-law character (namely,
public-law regulation of the professional
activity in fields of medicine and law,
such as obtaining certain licenses, the
right to a pension by age, social insurance
benefits). Hence, even if under the
national legislation the case is of public-
law character, it can be treated from the
civil-law point of view, if the trial results
are valid for civil rights and obligations
(decision of case ‘Ferrazzini v. Italy’ from
12 June 2001). Meanwhile, the provisions
of article 6 of the Court of Human Rights
do not rule the disputes regarding taxation.
The latest extension of the spheres of
applying article 6 occurred due to the trial
‘Vilho Eskelinen and others v. Finland’
(provision from 19 April 2007), when
the disputes concerning state employees
and their public functions were included

)
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into the category of cases discussed in the
article.

Thus, article 6 of the Convention
on Human Rights contains minimum
minimorum right to a fair trial, whose real
extension occurs owing to the practical
activity of the European Court of Human
Rights.

Conclusions.

The right to a fair trial may be
investigated in two aspects: narrow as it
is stated in article 6 of the Convention
on Human Rights and Fundamental
Freedoms and wide as it is interpreted
in the decision of the European Court of
Human Rights. By protecting the right to
a fair trial, the European Court of Human
Rights is pursuing the way of constant
extension of this right.
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K BOITPOCY Ob OITPEAEJIEHUHU N BUJTAX
AIMUHUCTPATUBHO-ITPABOBBIX HOPM

E. KOCTOBCKA/],
KAHIUAAT I0PUIHYECKHX HAYK, J0HeHT Kadeapbl aIMIHUCTPATHBHOIO IPaBa
U AIMHHHCTPATHBHOIO NpoLecca
JIBBOBCKOIO rocy1apcTBEHHOI0 YHUBEPCUTETa BHYTPEHHHX e

SUMMARY

Administrative Law Norms define the boundaries of proper, acceptable and
recommended behaviour. The concern is that they establish the legal regime of the
relationship between public administration and local self-government, the order of
the organizational and management activities, define the rights and responsibilities of
citizens in the sphere of the executive power and ensure that they determined the specific
content of the administrative and legal norms. It consists in the fact that such a rule
regulates relations in the sphere of the executive, that is, in a certain field of public
relations: economic, social, administrative, political, etc.

Key words: rule of law, administrative and legal norm, public administration,
classification of administrative and legal regulations.

L

HopMb! aIMUHUCTPATHBHOTO MPaBa ONPEASISIIOT IPAHHLbI JODKHOTO, JOIYCTHMO-
IO M PEKOMEHIYEMOTr0 MOBEACHUS JIIofei. Pedb MAeT O TOM, YTO OHH YCTAaHABIHUBAIOT
MPaBOBOM PEKUM OTHOLICHHI MEKAY CYyOBEKTaMH TOCYIApCTBEHHOTO YIPABICHHUS W
MECTHOTO CaMOYIPABIICHHs, TOPSIOK OCYLIECTBICHUS OpPraHU3aLMOHHO-YIIPABICH-
YeCKOU IeATEeIbHOCTH, OINPENCIIIIOT IpaBa M O0S3aHHOCTH IpaxJaH B cepe UCHOI-
HHUTETBHOW BIACTH U TapaHTHU MX Peaju3alid ONpeieleHa crennduKa comepKanus
aIMUHUCTPATHBHO-IIPaBOBOH HOPMBL. OHa COCTOUT B TOM, YTO TaKasi HOpMa peryupyer
OTHOIICHUS B c(hepe UCIOIHUTEIBHOH N TeILHOCTH, TO €CTh B OIIPEIeNIeHHOH 001acTH
OOIIECTBEHHBIX OTHOIICHH: YKOHOMUUECKUX, COLUATBHBIX, aAMHUHUCTPATUBHBIX, MO-
JTIUTHYCCKUX U T. 0.

KiroueBble ciioBa: HOpMa TIpaBa, aJMUHHCTPATHBHO-NIPAaBOBas HOpMa, rocynap-
CTBEHHOE YIPaBICHHE, KIacCH(HUKALKs aIMHHICTPATUBHO-TTPABOBBIX HOPM.

/

Ilocmanogxka npoonemol. Hopmer aomunucmpamugnozo npaea écezoa
3aHUMANU 6AJICHOE MECHMO 6 cucmeme YKPAUHCKO20 Npaed, NOCKONLKY
OHU pecynupylom pazHoodpaszuvie obuiecmeennvie omuouwtenus. Hopmot
AOMUHUCMPAMUGHO20 ~ NPAGA  ONPEOENAIOM  2PAHUUBL  O0IHCHOZ20,
0OnyCcmumMo20 Ui  PeKOMeHOyeMo20 NnoeeoeHus  jiooeil, nopadoK
0eAmenbHOCmU  Op2aHO08  UCHONHUMENbHOU  énacmu. Xapakmepnoi
0COOEHHOCMbIO HOPM AOMUHUCHIPAMUBHO20 RPAGA ABTIACMCA MO, YMO OHU
0p2aHu3yIom, yKpenaaom u 3auiuuiarom npagoesvie OMHOUEHUA, KOMOpble
603HUKAIOM 6 cghepe nYyONUYHO20 AOMUHUCIPUDOBAHUSL.

~

o J

HUCTPATUBHO-IIPABOBBIX HOPM — JIMIIb TC

g‘ KTYaJIbHOCTh TeMbI HCCJIe/10-
BaHus. PasButue VYkpauHbl B
JIEMOKPAaTHYECKOM pyciie 00yCiaBIUBaeT

YIPaBJICHYECKUE OTHOILICHUS, KOTOpbIC
00BEKTUBHO TPEOYIOT MPABOBOTO PETYIIH-

BO3pacTaHue pOJU IMpasa, uOO OHO CO3-
JAeT ISl 3TOTO HEOOXOAUMBIC YCIIOBHS:
YIOPSAOYCHHOCTD, OMPEACICHHOCTD, Op-
TaHU30BAHHOCTb, MTUHAMHUYHOCTH 061ue-
CTBEHHBIX OTHOIIIEHUH. DTO HEmocpen-
CTBEHHO KAacaeTcs U TOCYIapCTBEHHOIO
YHIpaBJICHUsS, KOTOPOC Ha NPAKTHUKE IOA-
TBEPIKJIAECT B3aMMOCBA3b MEXKLY CTPYKTY-
PUPOBAHUEM allllapara yIpaBJICHUS U €ro
JIeSTEIBHOCTBIO.

IIpenMeToM peryjiMpoBaHUs aIMH-
HHCTPaTHBHOIO MpaBa SIBISIOTCS OOIIe-
CTBEHHBIC OTHOLICHHS B cdepe rocynap-
CTBEHHOTO yrpasieHusi. OObeKTOM aJMu-

3AKOH N >)KN3Hb
10/3.2013

pOBaHHSI.
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