HBIX cBOOOR oT 4 HosOps 1950r
( Ha TeppuTOopuH MOIIOBBI JCH-
ctByeT ¢ 12 centsops 1997T)

6. bromnerenp Bricuieir cy-
neonoi nanatel Ne2, 1996.

Jluteparypa

1. Meitep M. Pycckoe
rpaxmaHckoe mpaso B 24. Ilo uc-
IIpaBJICHHOMY HW JIOIIOJIHCHHOMY
8 m3m. 1902. — M. «CTATYT»,
2003r. (Kmaccuka poccuiickon mu-
BIJINCTHUKH).

2. Ipubanos B.II. Ocymect-
BJICHUE W 3alllUTa TPaXKITAHCKUX
mpaB. Y4eOHHK IJIsT BY30B - M.
«CTATYT», 2001r. (Knaccuka
poccuiickoii uBunnucTukn). C.104

3. Mary3os H.H. IIpaBoBas
CHUCTEMa W JHYHOCTh - Caparos,
1987.C.131

4. Tpaxpmanckoenpano.Yueo-
Huk. T.1. ITox pen. E.A.CyxaHoBa
— M. «Bantepc Kmysep», 2004.
C.556

5. Tpubanos B.II. Yka3.cou.
C.104

SYSTEM OF JUSTICE DEVELOPMENT
PROBLEMS

KARPOV NIKIFOR SEMYONOVICH,

doctor of jurisprudence, docent, Professor of the chair of criminal

procedure Kiev National University of Internal affairs

4 Development of the system of justice is one of the most urgent\

and most complicated questions reflecting the core of the problem of
interaction of person s rights protection and provision of criminal-
ity prevention means efficiency. International experience testifies
to the fact that when fighting organised crime causing «criminal
weathery, traditional means are powerless or, at the best, are inef-
fective. Therefore, for the purpose of organised crime eradication
in Ukraine it is necessary to strengthen legal means in the course of
proof collecting by means of establishing new criminal interdictions
and application of increased sanctions and new measures of legal
protection for the purpose of struggle against illegal actions of the
persons relating to organised crime. All this demands elaboration
and introduction of new, including nonconventional, means and
methods, as well as new approaches to the choice and realisation
of these means into law enforcement bodies activities, otherwise
today s struggle against criminality cannot be productive and ef-
fective. But there is a number of obstacles in the course of solution
of this problem: discrepancy between tasks for fighting criminality
put before law enforcement bodies and possibilities given for their
solution; obvious inconsistency in solution of problems of devel-
opment of means and methods of struggle against it; insolubility
within the limits of the accepted approaches and contradiction in
correlation of human rights protection and provision of necessary

conditions for struggle against criminality.
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N owadays in order to develop
means and methods of struggle
against criminality it is not enough
to study only a crime and ways of its
commitment, it is necessary to inves-
tigate criminal activity as a social phe-
nomenon, as it is merely impossible to
combat, for example organised crime,
using old means and methods. Today
in order to disclose and study crimes,
with the purpose of struggle struggle
against criminality as a whole, it is
necessary to study not only who and
how commits a crime but also the
way the world is arranged, what ac-
tions beyond the limits of direct crime
commitment and how are carried out
by criminals for maintenance of their
living.

The judicial-investigatory system
of Ukraine is not contestant in its es-
sence, however, in the process of its
modernisation elements of a contes-
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tant one are being introduced into it,
but this concerns the form and not the
essence. For example, starting from
participation of the defender from the
moment of appearance of the suspect
and actually up to real competitive-
ness of the parties which are to be
judged. Consequently, as a rule, pro-
cedural difficulties arise before the
investigator. Conditions of provision
of the right to protection in Ukraine
are much wider, than those accepted
in Europe.

It testifies to the fact that at “in-
troduction” of “advanced provisions
of procedural systems of the West»
concerning human rights protection in
criminal legal proceedings of Ukraine
we seek to be «ahead the whole plan-
et», forgetting about essential dif-
ferences of our judicial-legal system
and conditions in which it operates.
Solution of this state does not lie in
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refusing introduction of democratic
achievements in criminal process of
Ukraine, but in their combination with
the adoption of criminal-procedural
innovations which would essentially
simplify and increase efficiency of
criminal legal proceedings. For exam-
ple, in the USA, as well as in Ukraine,
the accused has the right to remain
silent, but for giving false testimonies
criminal responsibility in the form of
imprisonment is stipulated. And how
much time forces and means we spend
on processing of obviously false data
of the accused, forgetting that we
«should protect the society from crim-
inals and not vice versay!

At realisation of procedural activ-
ity it is always necessary to make a
difficult choice between justice and
efficiency, therefore, a constant search
of such means and methods which
would provide both efficiency and jus-
tice is necessary. It should be born in
mind that all procedure of investiga-
tion and its regulation is a competition
between rights and interests of victims
and criminals, interests of the person
and the society. It is stipulated by the
legislation of Ukraine that for exami-
nation in living areas the order similar
to carrying out a search is established.
This means that human rights pro-
tection (inviolability of dwelling in
particular) is considerably increased,
but the procedure of carrying out an
examination indoors becomes essen-
tially complicated. Provision of pos-
sibility of a contactless identification
is a guarantee of safety of the identify-
ing person, but simultaneously strikes
the rights of persons being identified.
This sort of examples makes the es-
sence and the content of the whole
process of criminal legal proceedings.
Therefore, accepting any criminal
and criminally-procedural norm, the
legislator should consider the noted
dialectics of relations of the rights
and interests of various participants of
criminal legal proceedings. It is neces-
sary to precisely define the priority of
interests of one or another party, i.e. to
decide, what in a given concrete case
the preference is given to — protection
of the rights, privacy, defining of ob-
jective truth, creation of conditions for
struggle against criminality, etc.

Necessity of affecting any socially
significant benefits with the purpose
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of rescuing others is dictated to by the
lack of possibility in certain public
conditions to resolve otherwise vari-
ous problems of social importance.
The basis for such a decision is under-
standing of impossibility to combat
criminality in other, harmless ways
in all cases in modern conditions. The
question of the relation between the
rights of the victim and the criminal
has been controversial and disputable
for a long time. In our opinion, the
law should reveal its humanistic prin-
ciples first of all towards the society,
aggrieved citizens and in thereafter
— to criminals, instead of the reverse
sequence. Practical employees of law-
enforcement system interrogated by
us adhere to such position. Humanism
can be revealed in relation to casual
criminals, but a strict approach should
be preserved to the persons who have
selected crime commission as the ba-
sic means of existence — this is the
optimal way for improvement of the
criminal and criminally-procedural
legislation, and increase of its preven-
tive effect. In criminally-procedural
legislation the balance of rights and
duties of the parties should be ob-
served, which would provide stabil-
ity and efficiency of the whole system
of legal proceedings. In the course of
judicial-legal reform development of
procedural guarantees is mainly fo-
cused on their interpretation as firstly
the guarantees of the rights of the per-
son, and not any person, but mainly the
person being accused, which leads to
the deformed, one-sided development
of the procedural form. As a result, the
provision proclaimed in the Constitu-
tion of Ukraine stating that the person,
his/her life and health, respect and
decency, inviolability and safety rec-
ognised in Ukraine as the highest so-
cial value in sphere of struggle against
criminality concerns the criminal first
of all. Certainly, the suspect requires
special protection, mainly due to the
anarchy residing in law enforcement
bodies, but we should not mix content
and orientation of legal instructions
defining the order of crimes disclosing
and investigation activities, as well
as variants of their realisation in real
practice, supposing direct ignoring of
these provisions. The criminal should
have possibility of a reliable legal
protection of rights and interests, but
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not at all at the expense of ignoring of
victim’s rights and not at the cost of
reliability of means of struggle against
criminality, while impunity triumphs
due to lack of impossibilities to prove
the fact of criminal activity.

The problem lies in the fact that
modern criminality has become more
professional and organised. In particu-
lar it is revealed by ability of avoiding
criminal responsibility: many criminal
cases do not reach court, and real sen-
tences are even rarer. In these condi-
tions the question concerning the fact
that for struggle against new criminal-
ity which threatens the existence of the
state, adequate means are necessary is
perfectly just. However, during the
last decade practically nothing is un-
dertaken for improvement of means of
struggle against criminality in terms of
legal base and methods. Unfortunately,
Ukrainian legislators and «fighters for
human rights» define only the accused
person as the person to be protected
and cared about. At the same time the
victim for the sake of interests protec-
tion of which the system of justice is
created, is absolutely forgotten, while
following the principle: The victim
has suffered, this is an irreversible
fact, now the main thing is that the
suspect is not illegally aggrieved. Af-
ter introducing changes and additions
directed at increasing of protection of
the rights of the suspect and the ac-
cused into criminally-procedural leg-
islation, the investigator is compelled
to spend much more working hours on
it. Our system at the stage of pre-judi-
cial investigation is not contestant and
attempts to give such a form to it at the
expense of immense expansion of the
rights and possibilities of defenders
cannot lead to anything but obstacles
to solution of problems of criminal le-
gal proceedings, which can be proved
by worsening productivity of struggle
against criminality.

Destination of the Criminal Pro-
cedure Code lies in the establishment
of an optimum mode of investigation
and judicial study of crimes provid-
ing both protection of the rights of
persons, and effectiveness of legal
means of struggle against criminality.
At various stages of development of
our legal system the first problem was
often sacrificed by the second one.

One of the problems of modern
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criminal legal proceedings is competi-
tiveness in criminal trial, equality of
its entities and the questions connect-
ed with it. In jurisprudence opposite
opinions on these questions are ex-
pressed. For example, as for relation
between the rights of protection and
accusal: certain people assert that the
defender is absolutely deprived of civ-
il rights in comparison with the inves-
tigator, others state that to the investi-
gator has essentially limited possibili-
ties in comparison with the defender.
These problems are to be solved not at
the expense of their opposition, but in
interrelation and taking into account
priority of the purposes.

The whole procedure of criminal
legal proceedings is a competition of
the rights and interests of victims and
criminals, interests of the person and
the society: any provision (rule) of the
investigation procedure, any measure
which is carried out in the course of
criminal legal proceedings, either pro-
tects interests of the victim and as a
result limits the rights of the person
being accused, or provides protection
(increases its degree) of the rights of
the guilty party and, accordingly, re-
duces the measure of protection of the
rights and interests of the person hav-
ing suffered from a crime, interests of
the society.

This are the positions for solution
of the question of competitiveness in
criminal procedure, whereas one more
inconsistency observed at attempts
to improve our inquisitive (formally
mixed) in its essence system is to be
eliminated.

Each legal system has its idea — the
purpose and means corresponding to
it which are resolved specifically ac-
cording to the European Convention
on Protection of Human Rights and
Basic Freedoms of 1950 Taking this
into account it is obviously important
to define an effective relation between
the right to fair proceeding and the
principle of competitiveness of the
parties in criminal legal proceedings.

Competitiveness is not meant as
the requirement for it is needed for ac-
tivities, and not for their organisation
scheme. The legislator offers consci-
entiousness of the parties in search of
proofs, but there is charge and protec-
tion tactics at their arsenal.

Therefore, considerable time for

mastering skills of competitiveness
in criminal trial by the parties is re-
quired. For real competitiveness it is
necessary to expand active participa-
tion of the defender in carrying out
investigatory actions, but will the
investigator have possibility and will
he be able to carry out thus profes-
sional functions? The new project
of the Criminal Procedure Code of
Ukraine puts raises new problems be-
fore criminalistics — to provide tacti-
cal solutions of problems of criminal
legal proceedings.

We still cannot dare to refuse the
substitute of the investigator’s actions
objectivity control — witness institute.
If our witness institute is so is effec-
tive, then why any country has not ac-
cepted it during four hundred years of
existence of this legal phenomenon?
And it is not clear to the end, whether
witnesses are present or they partici-
pate during proceedings of investiga-
tory actions it.

We should have such a criminal
and criminal-procedural legislation
which would be effective concerning
criminals, i.e. adapt criminals for the
law, instead of, on the contrary, adapt-
ing the law for criminals. The law
should adequately respond to modern
problems of struggle against crime for
the sake of protection of human rights
and freedoms, interests of Ukrainian
society and state.

In legal literature there are dis-
putes as for what is more important
— the control over criminality or ju-
dicial protection of the rights of the
person. In our opinion, this question
is incorrect in itself. Some consider
that the priority of the first is a police
state, and the priority of the second is
a lawful state. But there should not the
disjunctive “or” be put between these
questions, but the conjunctive “and”
should have place. At the same time
it should be taken into account that
control over criminality is the purpose
of the system of criminal justice, and
observance of the rights of the per-
son is one of the most important, but
means of its achievement. Another
approach to evaluation of the men-
tioned concepts leads to deadlock. It
should be remembered that efficiency
of struggle against criminality, espe-
cially against organised one, always
has its cost, which is why the society
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should decide whether «it is ready to
pay this cost».

The technology of disclosing and
investigation of the crimes, being a
core of struggle against criminality,
cannot vary every day at the cost of
introduction of scientific achieve-
ments and appearance of new legal
norms. Therefore, techniques, means
and methods of activities known for
a long time should be improved first
of all, possibilities of their use for the
solution of problems of criminal legal
proceedings, including on the basis
of deeper analysis of their nature and
essence and estimation of a real cor-
relation of human rights and tasks for
struggle against criminality, should
be extended. The criminality quali-
tatively grows, therefore, forces and
means of struggle against it should be
increased. Modern practice of struggle
against criminality unambiguously
testifies to the fact that it is almost
impossible to prove fault of partici-
pants of criminal activity, not to men-
tion their leaders (leaders), collecting
proofs only by carrying out tradition-
al, known for centuries, public inves-
tigatory actions — interrogations, con-
frontations, searches etc., and is pos-
sible only in extremely rare cases. In a
number of foreign countries the order
of carrying out “special” or «particu-
lar investigatory actions» carried out
only with instructions of public pros-
ecutor or the judge by a body which
is not participating in investigation of
certain criminal case is applied for a
long time. The decision on carrying
out of such investigatory action can
be accepted only when data necessary
for a legal investigation and proofs is
impossible to get or is complicated
without its carrying out.

In the activity of disclosing and
investigation of crimes there always
is a question on charging (or, more
precisely, overcharging) of investiga-
tors and operational stuff which nega-
tively affects quality and productiv-
ity of criminal legal proceedings and
generates desire of practical workers
as to its independent “regulation” or
formal performance of actions con-
nected with procedural activity. It
should be remembered that in criminal
legal proceedings the basic directions
of improvement of labour productiv-
ity are as follows: non-fulfilment of
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actions which are possible to operate
without; increase of return from those
actions which are carried out; consec-
utive release of qualified professionals
from fulfilment of actions which can
be carried out by workers of lower
qualification.

Practice of activity of law enforce-
ment bodies shows that they do not
cope with the mass of modern crimi-
nality which has changed qualitatively
and has increased quantitatively. Its
consequence is not only necessity of
mobilisation of internal reserves of
law-enforcement departments, but
also raising a question on possibil-
ity of finding means against sluggish-
ness of criminal justice not only using
means and methods peculiar to it, but
also by a better definition of priorities
in criminal policy, both in terms of the
form, and the content: use of the prin-
ciple of expediency of criminal pros-
ecution; compromise of the victim and
the accused, replacing judicial inves-
tigation; expansion of investigation
procedure differentiation of criminal
cases diverse as for their danger cat-
egories; establishment of the definite
size of the sum of damage on property
crimes, below which incident would
be registered, but is not investigated;
exclusion work on criminal cases
without any prospects for investiga-
tion (except for particularly danger-
ous crimes); estimation of work of a
body on the basis of productivity of
its activities on revealing, disclosing
and investigation of particularly dan-
gerous crimes and acts with consider-
able material and other consequences;
provision of the procedure of compro-
mising in the trial (agreement of the
parties on the volume and nature of
responsibility). Solution of the men-
tioned and similar questions by the
legislator would essentially strengthen
protection of rights and interests of the
person (including suspected and ac-
cused whose destiny is being decided
about now for months and years, in-
cluding those who are eventually jus-
tified), and strengthen productivity
and effectiveness of struggle against
criminality, promote improvement of
law enforcement officers work qual-
ity, and lower necessity of “manipula-
tion” with indicators.

HNPECTYIIHBIE NMOCATATEJIBCTBA HA
INPABOCYIUE B 3AKOHOIJATEJIBCTBAX
YKPAUHBI 1 MOJIIOBBI:
oT/inyusad B YACTHOCTIX,
OBHIEE B BA3UCE

C. MUPOITHUYEHKO
NMPOoKypop UepHUTroBCKOH 00J1aCTH KAHIAWAAT IOPUIAMYECKUX HAYK

SUMMARY

The comparative analysis of legal regulation mechanisms of crimes against
justice in Ukraine and republic Moldova and other countries of former USSR
was held, taking into consideration the historical component of state building and
the development of their legal system, determined trends of structuring the penal
code, categories of crime and their role in the main part of panel codes.

Key words: basis of legislation, penal code, justice, crime, the Constitution
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[IpoBeneHo MOPIBHAJIBHUI aHaNi3 MEXaHi3MiB IPAaBOBOTO PETYIIOBAHHS
BIJIITOBIAJILHOCTI 3a 3JI0YMHM NPOTH NpaBocynas B Ykpaini, Pecry0mini Moi-
JIOBa, a TakoX IHMMX KoyminHix pecmyonik CPCP, 3 ypaxyBaHHSIM icTOpHYHOT
CKJIAIOBOI PO30yLOBH Jep)KaBU Ta PO3BUTKY iX IPABOBHUX CHCTEM, BU3HAYCHO
TEHJACHIIII CTPYKTypyBaHHS KPHMIHAJIBHOTO 3aKOHY, KaTeTopii 3II0YMHIB Ta ix
MICIIC B 0COOIMBOT YACTHHU KPUMIHAJIBHUX KOICKCIB.

Kiro4oBi ciioBa: 0CHOBH 3aKOHOZABCTBA, KPUMIHAIBHUI KOJIEKC, TPABOCYIIS,
3JI0YMHH, KOHCTHTYLiS

sk

[IpoBeneH cpaBHHUTEIBHBIH aHAIN3 MEXaHH3MOB IIPABOBOTO PETYIHPOBAHHS
OTBETCTBEHHOCTH 3a IPECTYIUICHHS TPOTUB MpaBoOCyIusl B YkpauHe, Pecriyonnke
MomnjoBa, a Taoke Apyrux osBmux pecrmyonnk CCCP, ¢ ygetoM ncropudeckoit
COCTABJISOIIEH TOCYIapPCTBEHHOTO CTPOUTEIBCTBA M PA3BUTHSI UX IIPABOBBIX CH-
CTEM, OINpE/CNICHbI TCHCHIIUHN CTPYKTYPUPOBAHHUs YTOJIOBHOTO 3aKOHA, KaTero-
PHH MPECTYIUICHUI U nX MecTo B OCOOCHHOI 9acTH yroJIOBHBIX KOICKCOB.

KitroueBble ciioBa: OCHOBBI 3aKOHOAATENIBCTBA, YTOJIOBHBIN KOIEKC, IPaBOCY-
Jiie, MPeCTyIUICHHEe, KOHCTUTYIIH.
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4 H3nooicenue ocHosHbIX nonodcenuu. Vcmoku 3aposcoenus u
0cobenHo OdanbHellulee pazsumue 00020 20cy0apcmed, He3asu-
CUMO OM 00WeCMEEHHO-EKOHOMUYECKUX hopmayutl, ece20a ObLIU
onpeoensrouuMu 015l ROHUMAHUSL €20 PO 8 MeXAHU3ME NPABOBO2O
PeYIUPOBAHUS CLONCUBUIUXCS OOUJeCMBEHHBIX OMHOUIEHUI.

B pasnoui mepe, a no Hawemy yoexcoenuro — 8 nepeyio ouepeos,
UBTL0JICEHOE SABNACMbCSL CNPABEONIUBBIM NPUMEHUMENbHO U K MeXd-
HU3MY 20CYOAPCMBEHHO20 DPecyIUPOBaHUsl Y2O0I08HO-NPABOGLIX U
Y2O0N08HO-NPOYECCYAbHBIX NPABOOMHOUEHUL. )

B BbIX CHUCTEM YKpauHbl U MOoJJOBBI

MIMEET HECKOJIBKO MHOE CONEPIKAHUE.
BUTHS CIIABSHCKHX [OCY1apCTBeHHplx D 1ACTHOCTH, €CIM HE YNOMMHATH
CHUCTEM HBIHEIIHUX YKpauHsl, be-

oTmYue OoT oOmHocTH 00pa-
30BaHUS U UCTOPUYECKOTO Pa3-

C

TypeuKoro BiusHUS (BILIOTH 10 XIX
napycun u Poccuiickoii ®exepaunn BEKa) Ha pa3BUTHE T'OCYIapCTBEHHO-

cti HeHemHeH Pecnyonuku Mommo-
Ba, MOJBCKOTO — HAa YKpawHy, U TO-
CITOJICTBYIOIIETO (BIUIOTH JI0 M3BECT-
HBIX coObITHH 1917 roma) BiHsHHS

(oTcyTcTBHE  SA3BIKOBOTO  Oapbepa,
CYIIE€CTBEHHBIX 6blTOB])lX pa3ﬂ1/1q1/11‘?1,
€IMHCTBO BEpHI), OOLIHOCTH TPaBO-
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